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Welcome Message and Toast to the
Judiciaries of Australasia®

Chief Justice Hilario G. Davide, Jr**

Your Excellencies, members of the Diplomatic Corps;

My colleagues in the Supreme Court;

Honorable Justices and Judges who are participants

in the First Australasian Judicial Educators Forum;

Officers of the International Organization for Judicial Training;
Other delegates to the Forum;

Mme. Justice and Chancellor Herrera;

Other officials of the Supreme Court, PHILJA and the Judiciary;
Our friends from the Donor Community;

Esteemed guests and friends;

Ladies and gentlemen:

Thank you, Professor Candelaria. A pleasant evening to all.
Tonight the Supreme Court of the Republic of the Philippines
warmly receives the delegates to the first-ever Australasian Judicial
Educators Forum. e are privileged to have with us a host of
friends from Asia and the Pacific, friends in the Judiciary in whom

+  \Welcome Message and Toast to the Judiciaries of Australasia
delivered at the Dinner Program of the First Australasian Judicial
Educators Forum, on February 10, 2003, at the New World
Renaissance Hotel, Makati City, Philippines.

#+ The Chief Justice of the Republic of the Philippines,
Honorable Hilario G. Davide, Jr., is concurrently Chairman of
the Board of Trustees of the Philippine Judicial Academy
(PHILJA) and the Presidential Electoral Tribunal(PET); ex



2 THEPHILJAJUDICIAL JOURNAL [VOL.5:17

we find a common love for justice and a dedication to improve
the administration of justice through education.

| must admit that we hold this historic event under less than
ideal circumstances. A shadow of unrest threatens to fall upon a
portion of the globe, and we should expect that all nations would
be affected. The world is divided even as to the action that must
be taken.

But at least in this part of the globe, we are united and we
agree that we must support the cause of judicial education.
Tomorrow we will embark upon a promising endeavor, which
will bridge our countries through dialogue and discussion. By the
end of the conference, | am sure that all of us will have made
new friends and gained a new understanding not only of our
own judicial system, but also of the systems and culture of other
countries. In this part of the globe, we will achieve a certain peace
by highlighting our similarities rather than our differences, by
learning from each other’s uniqueness rather than deploring such
attributes.

officio Chairman of the Judicial and Bar Council (JBC); and
Presiding Officer of the Presidential Impeachment Court. He
is also one of the honorary Presidents of the World Jurist
Association of World Peace and Member of the Advisory
Council of Eminent Jurists, United Nations Environment
Programme (UNEP), Regional Office for Asia and Pacific.
His distinguished career includes serving as: Chairman of The
Fact Finding Commission created pursuant to Republic Act
No. 6832; Chairman of the Commission on Elections
(COMELEC) and principal sponsor of its Rules of Procedure;
Commissioner of the Constitutional Convention (CONCOM)
of 1986, which drafted the 1987 Constitution; and
Assemblyman, Interim Batasang Pambansa representing Region
V11, becoming its first Minority Floor Leader in 1978 to 1979.
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Wk, Filipinos, have earned a reputation for hospitality. Under
an atmosphere of warmth and friendliness owing to such
hospitality, | expect that our discussions and deliberations in the
conference will be very fruitful and enlightening.

| thank my colleagues in the Supreme Court for their
unwavering support for all activities that aim to enhance the
administration of justice in the Philippines, as well as in the entire
Australasian region.

| thank the delegates and guests who have come from all over
the region to share knowledge and experiences with all the other
participants, thereby opening a new avenue for judicial excellence,
as well as peace through common understanding in Australasia.

| thank our friends from the donor community who have
committed themselves to the success of the reform efforts in the
Philippine Judiciary. Your presence tonight represents your
commitment to judicial reforms in the entire region as well.

| thank the Board of Trustees, the Officials and the Professors
of the Philippine Judicial Academy (PHILJA), and likewise
commend them for organizing this event, the first of its kind in
the region. | know that this has been no small feat, considering

He has received numerous awards, foremost among which are:
the Ramon Magsaysay Award for Government Service in (2002);
Chino Roces Freedom Award in 2001; Filipino of the Year
2000 Award (2001); Outstanding Professional Award in the
Field of Law (2001); Rule of Law Award for the preservation
and promotion of Constitutionalism and the Rule of Law
(2001); Award of Excellence for his performance during the
Impeachment Trial (2001); Signum Lasallianum Award (2001);
and the Grand Perlas Award (2001). He has also been conferred
with honorary degrees by universities here and abroad.
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the expanse of our region, and the rich and distinct cultures of
the countries therein.

On behalf of the Supreme Court of the Republic of the
Philippines, | extend to you all my warmest salutations. Delegates
to the First Australasian Judicial Educators Forum, welcome to
our beautiful country, the Philippines, and welcome to the
unfolding of a new chapter in judicial education in this region, a
page in history which all of you will be involved in writing.

Inhonor of your presence, | offer a toast: To the strengthening
of old friendships and the founding of new acquaintances, to
excellence in judicial education and the administration of justice,
and to better relationships among our countries and peace in our
region and the world.

Thank you very much, God bless us all.



Opening and Welcome Remarks*

Justice Ameurfina A. Melencio Herrera (ret,) **

Mr. Chief Justice;

The Associate Justices of the Supreme Court;

The Associate Justices of the Court of Appeals;

Their Excellencies of the Diplomatic Corps;

Our Australasian delegates;

The members of the Executive Committee of the International
Organization for Judicial Training;

Our partners from local and international development agencies;

Our partner, the Program Management Office;

The members of the Academy’s Board of Trustees, Academic
Council, Officials, Heads of Offices, and Corps of Professors;

Distinguished guests and friends:

A pleasant good morning.
Beginning today and the next three (3) days, we take the high

road of Judicial Education, with the spotlight on the Australasia
region.

Opening and Welcome Remarks delivered at the First
Australasian Judicial Educators Forum, on February 11, 2003,
at the NewWorld Renaissance Hotel, Makati City, Philippines.

* 3k

Madame Justice Ameurfina A. Melencio Herrera (ret.) has been

the indomitable Chancellor of the Philippine Judicial Academy
(PHILJA), the education arm of the Supreme Court of the
Philippines, since March 1996. She was Associate Justice of
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It was not without trepidation that we took the initiative to
embark on this venture. But we did want to learn of the ideas
and experiences in judicial education of our Australasian neighbors
just as we wanted to share our own with them. Then, too, there is
now the novel concept of globalization of judicial education
and what better step than to start with our own Australasian region.
With increased technology and communication, globalization,
and even regionalization, can widen educational possibilities
among countries, particularly since there are many successful
methods and models of judicial education that countries all
around the world can choose from.

Globalization of judicial education was first conceived by
the International Organization for Judicial Training (I0JT)
formed in Israel in March of 2002. It s for this reason that three
(3) of the members of its Executive Committee have joined us

the Supreme Court from 1979 to 1992, and Associate Justice
of the Court of Appeals from 1973 to 1979.

She is Deputy President for Australasia, International
Organization for Judicial Training (IOJT), an international
organization of academies specializing in judicial education
and training, formed in Jerusalem, Israel in March 2002. 10JT’s
primary objective is to globalize judicial education.

At the Academy, She is Chairperson of the Academic Council,
Presiding Officer of the Judicial Reforms Office, and Member
of the Board of Trustees. At the Supreme Court, she chairs
the Committee on the Special Study Group on Bar Examination
Reforms and the Committee on the Revision of the Manual
for Clerks of Court. She has received numerous awards,
distinctions and plaques as a legal expert and a judicial luminary.
The Philippine Bar Association awarded her a Plaque of
Appreciation, describing her pre-eminence thus: “Born of
patrician stock, bred in gentility, raised in affluence, steeped in
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in this Forum to invite judicial institutions in Australasia to join
them in its primary objective to globalize judicial education. The
Philippines is already a member. It was also honored with election
to the position of Deputy President for Australasia and is a
member of the founding body, with voting powers in the General
Assembly.

Judiciaries of late have been besieged by calls to re-engineer
themselves not because there is something wrong with them, but
because of the rapidity of change, particularly with respect to
developments in science and technology in the world and the
challenges generated. The Judiciary has been asked to institute
reforms and to make judges aware of the importance of the reality
and perception of judicial performance in the economic life of
the country. What better means to achieve this than through
judicial education that Mr. Livingston Armytage has characterized
as an “agent of change.” Judge Sandra Oxner has also observed
that judicial education is *“a supporting thread running through
all components of judicial reform.” Besides, no matter the legal
system to which a country belongs, there is commonality to many
problems and remedial solutions.

academics, and enveloped in historical prominence, she is her
own light despite the long shadow cast by her grandfather, the
First Philippine President Emilio Aguinaldo; her father,
Ambassador Jose P. Melencio; and her husband, University of
the Philippines Chancellor Dr. Florentino B. Herrera, Jr. Yet,
she is the guardian of the legacy of her lineage as she brings
forth into full flowering, through her actuations and court
adjudications, the justice that heroes dream of and the freedom
that martyrs die for.”
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It is our hope then that at the end of this four-day Forum,
we will be able to institutionalize, through the adoption of a
Charter for the Australasian region, a vibrant organization for
the exchange of information and resources on judicial education.
The principal purpose would be to improve the quality of judicial
education, in Australasia, and to keep abreast with developments
in judicial education not only in the region, but worldwide.\While
cognizant of international best practices, it is hoped that the
Forum will attempt to craft a distinctively Australasian theoretical
framework for judicial education, responsive to the challenges
distinctive to the region.

With these few thoughts, we welcome you all most warmly.
We thank our delegates from Australasia for their encouraging
response. All of you have done us honor. We miss the other
Australasian member countries which, unfortunately, could not
make it this time, but we trust will be able to do so the next time
around.

And by now, it is my privilege to declare the First Australasian
Judicial Educators Conference open. Thank you for your kind
attention.



1

The International Organization
For Judicial Training (10JT)*

Judge Haim Porat*™

The International Organization for Judicial Training (I0JT)
was established in Jerusalem in March 2002 at an international
conference held after two (2) earlier international conferences:
the first in Sao Paolo, Brazil, in March 1998, and the other
in Jerusalem, Israel, in December 1999.

In Sao Paolo, a Declaration was signed stating, inter alias, the
importance of international cooperation among institutes
for training judges, as well as the exchange of principles and
methods of training and schooling of judges.

In Jerusalem, a Preparatory Conference was convened aiming
to establish an international body of judicial training
organizations. Conclusions were reached and the Jerusalem
Declaration was signed. According to the Declaration, it was
agreed, inter alias, to convene in Jerusalem an international
conference of judicial training organizations with the
intention to establish an international organization for

* 3k

Delivered at the First Australasian Judicial Educators Forum,

on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.

Judge Haim Porat is the Vice President of the International

Organization for Judicial Training (IOJT). He was Judge of
the Tel Aviv Magistrate’s Court in 1973 and in the Tel Aviv
District Court in 1977 where he was also appointed Vice
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training of the Judiciary. Committees were nominated to work
out every thing necessary for the international conference
and at last the international conference was held in Jerusalem
in March 2002.

Twenty-six (26) countries and international organizations
participated at the 2002 Jerusalem Conference. T he delegates
elaborated on the activities of the institutes for judicial
training in their countries, exchanged ideas on the ways and
means of exchange of principles and methods for training
judges, and agreed on the benefits and importance of forming
an international organization for training judges before and
after appointment to judgeship.

In order to implement the general ideas, five (5) committees
and four (4) sub-committees were nominated with the task
to discuss problems on one side and ideas on the other side,
as well as suggest recommendations to be brought before the
General Assembly for discussion and ratification. The
committees and sub- committees are as follows:

a. By-Laws Committee

b.  Policy Committee, and its four (4) sub-committees:
I. Education Sub- Committee
ii. Library Sub-Committee

President in 1996 until his retirement in 2001. He specializes
in Rent Restrictions Law, Family Law, and Disability and
Invalids Law. He has been serving as lecturer in Israel’s Institute
of Advanced Judicial Studies since 1984, and was appointed
Deputy Director in 1995.
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iii. Collaboration with Programs in Developing
Countries Sub-Committee

Iv. Internet Sub-Committee
¢. Finance Committee
d. Audit Committee
e. Conference Planning Committee

4. All the committees delivered their reports and
recommendations to the General Assembly, which adopted
them all. Accordingly, the Statutes of the 10JT were
approved finally and signed.

According to the recommendation of an ad hoc Nomination
Sub-Committee, the following nominations were approved:

President Justice Shlomo Levin,
Deputy President of the
Supreme Court of Israel

Secretary General Judge Professor
Amnon Carmi (ret.)

Treasurer Judge Paul Cotter
Chair of Policy Committee  Judge Clifford Wallace

All four (4) above constitute the Executive Committee.
A fifth member will be appointed by the President and will
be the Co-Chairperson for the next conference.

Recommendations were also adopted for the nomination
of five (5) regional Deputy Presidents, namely:
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For Africa Justice Benjamin Mutanga Itoe
from Cameroon

For Australasia Justice Ameurfina A.
Melencio-Herrera (ret.)
from the Philippines

For Europe Chief Judge Nils Erik Lie
from Norway

For North America ~ Madam Justice Georgina R.
Jackson from Canada

For South America  Justice Jaime \lasco Davila
from Ecuador

By virtue of section 2(e) of the Statutes, the President
appointed an additional Deputy President to assist him,
namely Judge Haim Porat from Israel (ret.).

The final resolution that had been adopted was to convene
the next international conference in Canada on April 2004.

The recommendations of all committees and sub-committees
are now the working material for the 1OJT and its organs.
Examples are recruit new members, search for funds to finance
the organization’s activities, find a webmaster and get a website
going, operate the Executive Committee, organize regional
activities, plan the next international conference, and so on.

6. The current Manila Conference is the most important and

impressive achievement and most appreciated by the IOJT.
We hope that the other Deputy Presidents will do the same
in their regions for the benefit of the judges and the judiciaries
in the countries in each region.



Judicial Education
Will Unite the Region®

Chief Justice Hilario G. Davide, Jr.**

Your Excellencies in the Diplomatic Corps;
My colleagues in the Supreme Court, incumbent and retired;
Honorable Presiding Justice and Justices of the

Court of Appeals, incumbent and retired;

Justices of the Sandiganbayan;
Officers of the International Organization for

Judicial Training;

Chancellor Herrera;

Participants in this Australasia Judicial Educators Forum;

Our friends from the Donor Community;

Trustees and other officials of the Supreme Court, Philippine

Judicial Academy, and Office of the Court Administrator;

Judges of lower courts;
Guests;
Ladies and gentlemen:

After last night's pleasantries, we immediately buckled down to
work. It isa privilege to once again be before you all to discuss a

* 3k

Delivered at the First Australasian Judicial Educators Forum,

on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.

The Chief Justice of the Republic of the Philippines,
Honorable Hilario G. Davide, Jr., is concurrently Chairman of
the Board of Trustees of the Philippine Judicial Academy
(PHILJA) and the Presidential Electoral Tribunal(PET); ex
officio Chairman of the Judicial and Bar Council (JBC); and
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matter that is crucial to the effective, efficient, and speedy delivery
of fair, impartial, and equal justice in any country.

Less than a year ago, specifically from 17 to 21 March 2002,
judicial educators from various countries of the world and
representatives of international organizations convened in
Jerusalem, Israel for the International Conference for Judicial
Training. The conference led to the establishment of the
International Organization for Judicial Training, or the IOJT. To
me the IOJT could also mean “International Organization for
Justice in its Totality,” or the wholeness of justice itself. \\e are

Presiding Officer of the Presidential Impeachment Court. He
is also one of the honorary Presidents of the World Jurist
Association of World Peace and Member of the Advisory
Council of Eminent Jurists, United Nations Environment
Programme (UNEP), Regional Office for Asia and Pacific.
His distinguished career includes serving as: Chairman of The
Fact Finding Commission created pursuant to Republic Act
No. 6832; Chairman of the Commission on Elections
(COMELEC) and principal sponsor of its Rules of Procedure;
Commissioner of the Constitutional Convention (CONCOM)
of 1986, which drafted the 1987 Constitution; and
Assemblyman, Interim Batasang Pambansa representing Region
VI, becoming its first Minority Floor Leader in 1978 to 1979.

He has received numerous awards, foremost among which are:
the Ramon Magsaysay Award for Government Service in (2002);
Chino Roces Freedom Award in 2001; Filipino of the Year
Award (2000); Outstanding Professional Award in the Field
of Law; Rule of Law Award for the preservation and promotion
of Constitutionalism and the Rule of Law; Award of Excellence
for his performance during the Impeachment Trial; Signum
Lasallianum Award; and the Grand Perlas Award. He has also
been conferred with honorary degrees by universities here and
abroad.
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pleased to have among us today some key officials of the I0JT,
namely, Vice President Judge Haim Porat of Israel; Treasurer Judge
Paul Cotter, Jr. of the United States; and Deputy President for
Australasia, our very own Chancellor Ameurfina A. Melencio
Herrera. | was informed that 10JT’s Secretary General, Judge
Amnon Carmi of Israel, would arrive tomorrow. | understand
that the IOJT has already scheduled several conferences, starting
in April 2003, to build on the success of the March conference.

It is a tribute then to the proactive attitude of the 10JT,
especially of its Australasia chapter, that we are today holding the
First Australasian Judicial Educators Forum.

It is only fitting and proper that we view judicial education
with a sense of urgency. Many other professions require regular
examinations and continuing education for their members to
maintain eligibility to practice their profession. In some countries,
and only recently in the Philippines, continuing education for
lawyers is a mandatory requirement for their continued eligibility
to practice law. And in fewer countries, continuing education is
provided to judges and other judicial officers. The Philippine
Judicial Academy (PHILJA) does it for the Philippines.

It is evident that continuing education is an indispensable
element of competence. This must be the rationale behind the
requirement of constant training for one to retain the right to
practice one’s profession. Education, if properly delivered, breeds
competence, and also independence. Competence is a quality much
needed in any profession.

Let us take for example our field of practice, the area of law.
Dean Roscoe Pound had aptly put it when he said that:

Law is experience developed by reason and applied
continually to further experience.
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This description expertly captures the mercurial quality of
law: variable and quick to respond to changes in society, although
it is likewise immutably rooted in reason.

In the past decade, our world has encountered enormous
transformations. Paradigm shifts became commonplace as
developments in science and technology changed the way we
conducted business and pleasure, as well as the way we managed
our lives.

The impact of the Internet alone will take us an entire
conference to discuss. That wonder of modern science has given
birth to concerns on intellectual property rights, freedom of
expression, privacy rights, international commercial transactions,
and a legion of other legal issues.

Developments also took place in other fields of science, like
genetics, communications, and electronics, each bringing with
them unique and novel legal concerns and conundrums. Changes
in society have also created new demands on the judiciaries of all
countries. Judges are now expected to be more than arbiters of
disputes; they must also be managers of their courts. New
disciplines must, thus, be instilled among judges if they are to
function as effectively and efficiently as their role demands.

This is the milieu in which all of us must apply our knowledge
of the law. Many of the legal absolutes that we had learned from
our respective law schools are likely to now be obsolete. If,
therefore, we satisfied ourselves with our past learnings, it is highly
probable that we would do a great injustice to those who come to
us for the resolution of disputes.

If we are to continue to dispense justice with competence
and independence, we must keep abreast with the changes that are
happening around us. Continuing judicial education is
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indispensable to the achievement of this goal. The underlying
objective of our Forum is, therefore, the enhancement of judicial
competence, as Well as independence.

We hope to achieve this objective by sharing the unique
experiences we have gathered from our respective countries. Each
judiciary expectedly presents a different challenge, and every
judicial educator must certainly know a unique approach or
solution to any of these challenges. Out of your discussions in
this Forum will come new models of judicial education, and from
such education will rise judiciaries that will aggressively and
meaningfully address all manner of legal questions, and which
will consistently dispense quality justice to the people.

Out of education grows the greatness of a nation, and this
fact will nowhere be proven more than in the realm of the
judiciary. Judicial education will lead to better and quality justice,
and a nation founded on such justice must truly be great.

| am sure that this Forum will bear another result, different
and yet similar to our goal to enhance judicial competence and
the quality of justice in our countries. Through your discussions,
you will come to understand different cultures. Through your
quest for solutions to common problems, you will come to identify
similarities among the different nations represented here.

Thus, we may come from different countries, we may have
been raised on different cultures and beliefs, but because of our
common objective, because of our common desire to improve
the quality of justice in our countries, we shall, in this corner of
the globe, overcome our differences and find strength in our
similarities. This we must do and we must without delay for the
global village is shrinking and our region is getting smaller, and
we must be together in a matter of great universal concern. e
shall, in this part of the globe, plant the seeds of ideal justice, the
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foundation of peace, an enlightened peace created by open minds
dedicated to a noble cause.

It may seem that the tasks before you are daunting. Indeed,
you are not only expected to improve or modernize judicial
education in the region but you are also counted upon to lay
down the foundations of genuine peace in the region, even in the
world. This is a lasting legacy you can leave to the world and to
humanity. This is an awesome responsibility. But here | am
reminded of the tale of Tasoo.

Tasoo was a small bird that lived in a vast jungle. One hot
summer day, a wildfire erupted and began to consume the jungle,
devastating the trees and devouring the animals. All the other
birds flew high and far away to escape the destruction, but Tasoo
could not bear to leave her home to burn. All through the day
and the night, Tasoo flew with all her strength back and forth to
the river, filling her tiny beak with water to douse the raging fires.
The task was impossible, but Tasoo did not relent. Her heart of
courage and determined spirit moved the heavenly gods to tears,
and a great rain poured down upon the jungle and drowned the
flames. Thus, it is that even the smallest actions of a determined
spirit can bring grace to the world. Imagine then the change that
you can bring to the region with your determined spirits.

With assurances of my unending and unwavering support, |
hope that you will have a productive and fruitful discussions
throughout this Forum. | look forward to a community of
judiciaries at least in our region — the Australasia— much improved
by your efforts. That improvement would be a lasting
contribution to the larger community — the world.

Thank you all for your time. God bless us all in our present
and other initiatives.



Sowing the Seeds of Regional
Cooperation in Judicial Education®

Justice Josue N. Bellosillo*

Thank you for inviting me to these Closing Ceremonies of the
First Australasian Judicial Educators Forum.

Incidentally, today is Valentine’s Day! What a pleasant day to
extend greetings to all of you straight from the heart — not just
vicariously through cards, letters, phone calls or text messaging —
but on a personal, person-to-person basis. Happy, happy Valentine’s
Day!

After four (4) grueling days here at the New\World Renaissance
Hotel under the baton of PHILJAS drill master, we pause to
celebrate this very special day when focus is fleeting and often
hard to catch, and traffic in this part of Makati City is simply

Delivered at the First Australasian Judicial Educators Forum,

on February 14, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.

* 3k

Senior Associate Justice Josue N. Bellosillo was appointed
Associate Justice of the Supreme Court of the Philippines in
1992 after being Court Administrator. He joined the
Philippine judiciary in 1971, and was a Regional Trial Court
Judge for almost eight (8) years before he was promoted to the
second highest court of the land, the Court of Appeals, in
1986. He is also Chairman of the Second Division of the
Supreme Court, the House of Representatives Electoral Tribunal,
the Senate Electoral Tribunal, Oversight Committee,
Computerization Committee, Committees on Continuous Trial
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unbearable! And so under the circumstances, I shall endeavor to
make my speech brief even if the effort will take me an hour to
do it, to be sure that those from the host country will have enough
time to spruce up for their dates, and those who are not from
here — and | am referring to our special guests from our
neighboring countries — they will still have a chance for a “good
tryst”and clean fun here or elsewhere! This statement is without
the knowledge, much less consent, of the drill master!

Seriously now. I commend your efforts in organizing the First
Australasian Judicial Educators Forum for it provides the
participating nations, obviously, the occasion to institute much-
needed reforms through regional cooperation.

No occasion could be more fitting than today to push jointly
for a better understanding of our divergent judicial systems and
find common cause to achieve our collective goals. For centuries,
geographical boundaries limited our advancement to within pre-
determined parameters where development was dependent upon
protectionist policies and a legal system confined to our national
territories. But for the past decade, the environment has abruptly

and Trial Court Manual; Vice Chairman of PHILJAs Board of
Trustees; Consultant, Judicial and Bar Council; and Member of
the Supreme Court’s Judiciary Planning Development and
Implementation Office, the American Judges Association, and
the National Center for State Courts in Williamsburgh, Virginia,
USA. Awards he has received include the: Grand Achievement
Award for Law and Judiciary, TheWho'sWho in the Philippines
Awards; Distinguished Service Award for Upholding Justice and
The Rule of Law during the 50t Anniversary of Roxas City;
Most Outstanding /longgo; one of the Most Outstanding
Citizens of Western Visayas; and Most Outstanding Capicerio
in the Field of Law.
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changed. The process of integrating economies accelerated with
the World Trade Organization (WTO) officially coming into
existence to provide an institutional framework for trade
liberalization. Along with this development, the Internet evolved
to become the repository of information and medium of
communication.

Significantly, this day also marks the beginning of our
collective effort to forge partnerships designed to improve the
administration of justice in our respective countries, and an
integrated judicial education is our best vehicle to achieve this
objective. Since an institution is said to be the lengthened shadow
of an individual, I dare say that in the Philippines, the Philippine
Judicial Academy (PHILJA) is the lengthened shadow of its
dynamic Chancellor, Madame Justice Ameurfina A. Melencio
Herrera And now with her election as President of the Forum,
we can echo the same sentiment: The Australasian Judicial
Educators Forumwill also be the lengthened shadow of Madame
Justice Herrera, at least during her presidency!

As this Forum clearly shows, our region is now expanding
judicial education to share our experiences with one another; in
other words, regionalizing what in previous years was otherwise a
purely domestic concern. \erily, with the establishment of the
Philippine Judicial Academy, the Philippines has come a long
way from the initial ad hoc programs of providing judges updates
in law, jurisprudence, and court management.

In earlier times, the training of a judge in college as a
prerequisite to the commencement of judicial service or as an
adjunct to his professional experience was almost inconceivable.
In fact, in the words then of Lord Devlin of England:

[T]he capacity of being a judge is acquired in the course
of one’s practice of law.
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The belief was that the best way of maintaining judicial
competence and proficiency was to appoint reasonably qualified
judges who already knew enough to embark on their task with
tolerable efficiency.

But since then, the opposition to formal judicial education
and training waned. With the establishment of the Judicial Studies
Board in Britain, the joint activities of the Australian Institute
of Judicial Administration and the Judicial Commission of New
South Wales, and the organization of our Philippine Judicial
Academy, the practice of judges taking formal courses and
seminars, before assuming their judicial responsibilities, has become
popular and widely accepted. As Mr. Justice Michael Kirby of
the High Court of Australia observed, the appreciation of the
need for preparatory and continuing judicial education was:

a sign of the open-mindedness of the judiciary and its
willingness to change x x x Once judicial apprenticeship
was regarded as an admission of self-doubt or incapacity
X X X now judicial education and on-the-job experience are
regarded in most courts as the norm.

The challenge at present is how to achieve an efficient and
effective delivery of judicial education not only in the Philippines,
but in all other countries in Asia and the Pacific. The deployment
or dissemination of information and resources for judicial
education has become a critical concern for collaboration. To this
end, we must focus on available mechanisms for interaction and
common threshold of legal principles to ensure a successful
response to challenges to our different judicial systems within the
region.

InWorld Bank discussion papers, academicians, scholars, and
analysts have emphasized the important link between economic
growth and an independent judiciary as these two (2) goals go
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hand in hand in promoting national development. In these times,
modern technology bridges the gap between a struggling economy
and one that has sure-cut development goals, especially in
upgrading the technological infrastructure and thrust of the
bureaucracy.

Linkages can be improved and enhanced via the Internet,
the expansive reach of which provides a cost-effective method
of sharing ideas and experiences. A digital online library of training
materials and conference proceedings in text or video and audio
formats will enable jurists and judicial educators to reinvent their
thinking and re-engineer themselves through the latest
developments in law and court management.

This Forum can also look into the prospect of adopting key
principles in law and procedure necessary to an enlightened
understanding of the concept of dispensing justice. VWe can
harmonize our varied standards for the bona fide acquisition of
jurisdiction over parties and subject matters, including the rules
on conflict of laws, so that enforcement of judgments of other
jurisdictions may be done anywhere within the region, with the
least possible complications arising from questions of due process.
Aglossary of legal terms acceptable to all will also help a domestic
court in knowing the state of the law in other jurisdictions. T his
will prevent the dismissal of actions to enforce foreign judgments
on the basis of a misapprehension of the technical rules of the
forum.

Now, more than ever, multilateral linkages and cooperation
have become the norm in view of the emergence of regional
integration. The free flow in the traffic of goods, services,
information, and virtually all forms of human activity, compels
all institutions to work more closely together and meet the peculiar
challenges of this unique, but fertile age. A free exchange of ideas
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is at the vortex of regional cooperation to improve our judicial
systems.

An Asian leader once exhorted the peoples of the world:

Be practical dreamers, turn your dreams into reality, as far
as possible.

And so my friends, let us dream, but at the same time sow the
seeds of regional cooperation so that at our future gatherings,
they may blossom into spritely and self-sustaining trees teeming
with stems of tranquility, prosperity, and peace as we navigate
into the uncharted landscape of the 21% century.

Again, Happy Valentine’s Day to all of you, and may love,
understanding, caring, and technology-sharing reign supreme in
the Australasian Judicial Educators Forum now and throughout
the New Millennium!



Closing Remarks*

Justice Ameurfina A. Melencio Herrera (ret.)™

Senior Associate Justice Josue N. Bellosillo;

Fellow Members of the Asia-Pacific Judicial Educators Forum
or APJEF;

The Associate Justices of the Court of Appeals;

Our Regional Trial Court Judges;

The Members of our Academic Council and our Corps of
Professors;

The Members of the Executive Committee of the
International Organization for Judicial Training;

DCA Jose P. Perez, our Moderator;

Distinguished guests and friends:

Our Senior Associate Justice, Justice Bellosillo, has done this
Forum proud by having agreed to join us and deliver his much-

Delivered at the First Australasian Judicial Educators Forum,

on February 14, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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Madame Justice Ameurfina A. Melencio Herrera (ret.) has been
the indomitable Chancellor of the Philippine Judicial Academy
(PHILJA), the education arm of the Supreme Court of the
Philippines, since March 1996. She was Associate Justice of
the Supreme Court from 1979 to 1992, and Associate Justice
of the Court of Appeals from 1973 to 1979.

She is Deputy President for Australasia, International
Organization for Judicial Training (IOJT), an international
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awaited Message this afternoon. Thank you very much, Justice
Bellosillo.

Our delegates have done the Philippines proud by electing
me as the Chair of the governing body of the Asia Pacific Judicial
Educators Forum (APJEF).

The Executive Committee has done the Philippines proud
by appointing Fr. Ranhilio Aquino as the Secretary General.

Thank you, one and all, for the confidence reposed in the
Philippines.

organization of academies specializing in judicial education
and training, formed in Jerusalem, Israel in March 2002. 10JT’s
primary objective is to globalize judicial education.

At the Academy, She is Chairperson of the Academic Council,
Presiding Officer of the Judicial Reforms Office, and Member
of the Board of Trustees. At the Supreme Court, she chairs
the Committee on the Special Study Group on Bar Examination
Reforms and the Committee on the Revision of the Manual
for Clerks of Court. She has received numerous awards,
distinctions and plaques as a legal expert and a judicial luminary.
The Philippine Bar Association awarded her a Plaque of
Appreciation, describing her pre-eminence thus: “Born of
patrician stock, bred in gentility, raised in affluence, steeped in
academics, and enveloped in historical prominence, she is her
own light despite the long shadow cast by her grandfather, the
First Philippine President Emilio Aguinaldo; her father,
Ambassador Jose P. Melencio; and her husband, University of
the Philippines Chancellor Dr. Florentino B. Herrera, Jr. Yet,
she is the guardian of the legacy of her lineage as she brings
forth into full flowering, through her actuations and court
adjudications, the justice that heroes dream of and the freedom
that martyrs die for.”
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It has been such a pleasure working with the Executive
Committee elected by the assembly. The members worked non-
stop until they had crafted a perfect document that has now been
adopted and signed by the delegates as the Charter of the Asia
Pacific Judicial Educators Forum. In recognition of their excellent
work, may | ask the Executive Committee members to stand as |
call their names:

Mr. Ernie Schmatt, Chief Executive of the Judicial
Commission of New SouthWales:

Judge Enoka Puni, Program Coordinator of the Pacific
Judicial Education Programme;

Justice Nasir Mulk of the Peshawar High Court of Pakistan;
and

Justice Manharlal Shah of the Supreme Court of India.

May | also acknowledge the invaluable assistance of the
Rapporteurs of the FirstWorking Groups:

Justice Susan Kenny of the Federal Court of Australia;

Justice John Manglona of the Supreme Court of the
Commonwealth of the Northern Marianas and a co-
opted member; and

Judge Paul Cotter, Jr., Treasurer of the International
Organization for Judicial Training.

Toall our delegates, you have done the Philippines proud by
honoring this historic event, the Asia Pacific Judicial Educators
Forum. It was really wonderful to have worked with everyone —
so competent, so focused, so cooperative, so congenial, and so
participative.

Pursuant to our Charter, we will henceforth consider ways
of making our resources available to one another so that in a
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very real sense, our Judicial Educators Forum becomes a paradigm
for the cooperation that alone can promise our region strength
and stability. Pursuant to the same Charter, we will formulate
definite plans about forging even stronger and more lasting ties.

Finally, let me say in all sincerity that it has given us immense
pride and real pleasure to have been able to host this gathering.
As we say in the Philippines, “Mabuhay;” meaning, “Long Live
the Asia Pacific Judicial Educators Forum and the wise men and
women that compose it!” And this being Valentine’s Day, may all
of God’s Valentine blessings be with us all.



Judicial Education in Australia*

Justice Susan Coralie Kenny **

There are numerous judicial education programmes conducted
in Australia each year. There is no single agency that is charged
with responsibility for judicial education. Some programmes are
open only to members of a particular court of courts. Few are
open to all judicial officers in Australia. There are some
“orientation” programmes for newly-appointed judges or
magistrates, and there are also specific courses conducted as part
of judicial continuing education.

* 3k
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All judicial education in Australia is voluntary. Judges are
not required to complete any induction or continuing education
training.

The quality and availability of judicial education programmes
vary across federal, state, and territory courts. Until recently, there
has been no attempt in Australia by a national body to plan and
coordinate judicial education at a national level. T his fragmented
approach is partly explained by the different court structures in
each Australian state and territory and in the Commonwealth.

Each Australian state, except Tasmania, has a three-tiered court
structure — Supreme Court, District or County Court, and
Magistrates’ or Local Court. Each of Tasmania, the Northern
Territory, and the Australian Capital Territory has a two-tiered
structure — Supreme Court and Magistrates’ Court. The
Commonwealth has established the Federal Court of Australia,
the Family Court of Australia, and the Federal Magistrates Service.
The High Court of Australia, at the highest level, is established
pursuant to the Constitution. There are also very many other
courts and tribunals exercising diverse specialized jurisdictions.

Interest in judicial education has been slow to develop in
Australia. Judicial education in Australia is not a well-ordered
discipline. Traditionally, the judiciary in Australia were appointed
in the later stages of their professional careers. Members of the
High Court, Federal Court, Supreme Courts, and County or
District Courts were generally appointed from amongst
experienced lawyers who specialized in court work.

More recently, however, some judicial officers have been
appointed at earlier stages in their careers, and from amongst
lawyers in government service, legal academics, and practitioners
In private practice who were not advocates. For example, between
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2000 and 2002, there were six (6) appointments to the Federal
Court. Four (4) of the newly-appointed judges had been
advocates with a good deal of court experience. Two (2) of the
new appointees were not advocates, although they had considerable
experience in private practice.

Further, the following statistics are illustrative of the generally
late recruitment to the judiciary. On appointment to the Federal
Court, four (4) of the presently serving judges were forty (40)
years of age or less; ten (10) judges were forty-five (45) years of
age or less; twenty-seven (27) judges were fifty (50) years of age
or less; thirty-nine (39) judges were fifty-five (55) years of age
or less; forty-six (46) judges were sixty (60) years of age or less;
and one (1) judge was sixty-two (62) years of age on
appointment. Why is this late recruitment significant?

Traditionally, newly-appointed judges have not undertaken
any special course of judicial studies to equip them for judicial
life. Since they were previously practicing lawyers, usually with
considerable courtroom experience as advocates, it was assumed
that they could turn themselves into judges without further
education. Once on the Bench, it was assumed that each judge
would be responsible for arranging and undertaking whatever
continuing education he or she thought appropriate and beneficial.

Whilst some judicial officers may still adhere to this traditional
view of judicial education, many do not. There is evidence that
at the highest levels of the judiciary and in government, the need
for judicial education is recognized. Thus, in 1999, the Chief
Justice of the High Court of Australia, the Honorable A. M.
Gleeson AC said:

Judicial education is no longer seen as requiring justification.
Wk are past the stage of arguing about whether there should
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be formal arrangements for orientation and instruction of
newly-appointed judges and magistrates, and for their
continuing education. Of course there should.

In January 2000, the Australian Law Reform Commission
recommended the establishment of an Australian Judicial College
under the control of the judiciary (See Managing Justice: A
Review of the Federal Court Jurisdiction, (Report No. 89), p.
175, Recommendation 8).

In May 2001, the Standing Committee of Attorneys-General
received a report from the National Judicial College Working
Group recommending the establishment of a national body to
provide professional development for judicial officers of the
Commonwealth and of participating states and territories. The
outcome of this Working Group’s recommendation was the
establishment, in 2002, of the National Judicial College of
Australia.

The purpose of the National Judicial College is to plan and
coordinate education for judicial officers at a national level. Its
role is to provide professional development for newly-appointed
judicial officers and to conduct occasional courses for non-judicial
officers, including senior court administrators and tribunal
members. It is intended to complement other judicial education
programmes and to work closely with state judicial education
bodies. One advantage of nationally-coordinated judicial
education is that it may afford an opportunity to judicial officers
from smaller jurisdictions to participate in judicial orientation
and continuing education programmes that would otherwise be
denied them.

1. Gleeson A. M., “The Future of Judicial Education,” (1999) 11
(1) Judicial Officers’ Bulletin 1.
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There is other evidence of the recognition of the need for
high quality judicial education in the creation, last year, at a state
level, of the Judicial College of Victoria. The Judicial College of
Victoria aims to shift responsibility for judicial education from
individual judicial officers and jurisdictions to the judiciary as a
whole. Although this body’s focus is on Victorian courts and
tribunals, the Victorian College is working with the National
College and the New SouthWales Judicial Commission (discussed
below), to ensure that judicial education in Australia is organized
on an integrated basis. Further, at least one Australian university
offers courses in the subject of judicial administration.

Although the Judicial College of Victoria and the National
Judicial College are very recent arrivals in the field of judicial
education, judicial education is not an entirely novel idea in
Australia. For some time now, committees of judicial officers
have arranged annual and biennial conferences for the different
courts. At these conferences, judicial officers have an opportunity
to learn from the work of academics and other judicial
commentators, and to discuss matters of interest amongst
themselves.

There have also been a small number of other institutions
concerned with judicial education. Chief among them are the
Judicial Commission of New South\Wales (or the NSW Judicial
Commission) and the Australian Institute of Judicial
Administration, Incorporated (or the AIJA).

The AIJA (which is affiliated with the University of
Melbourne) is funded by subscription and by the Standing
Committee of federal, state, and territory Attorneys-General. The
AIJA conducts occasional courses in such matters as court
technology, case management and the like, as well as regular
programmes.
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The NSW Judicial Commission is established in New South
Wales under the New South Wales Judicial Officers Act 1986.
The Commission has a number of functions, including complaints
examination, and continuing education and orientation
programmes. It also conducts an annual residential course for
newly-appointed magistrates.

The AlJA and the NSWV Judicial Commission jointly organize
an annual National Judicial Orientation Programme. This
programme, which is a five day residential programme, is designed
for newly-appointed judges from within Australia and
neighboring countries. Senior judicial officers speak with the
newly-appointed judges and lead them in discussion upon such
matters as judicial conduct, psychological and physical health, using
computers in research and managements, decision-making and
judgment-writing, problems in evidence, social awareness issues,
and alternative dispute resolution.

Participants are charged a fee, which is borne by their
respective courts. There are ordinarily between twenty-five (25)
to thirty (30) participants annually, representing diverse
jurisdictions. Attendance at this programme is voluntary on the
part of the judges concerned. Twenty-gight (28) participants from
fourteen (14) courts attended the 7" National Judicial Orientation
Programme in 2001.

In Australia, commitment to high quality judicial education
is likely to increase. At the community level, support for judicial
education grew out of anxious debate about some apparently ill-
advised comments by judges in socially sensitive cases. T here are,
however, a number of factors that are said to make judicial
education desirable in Australia. T his perception also affects the
nature of educational programmes that are offered or proposed.
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Firstly, it is said that Australian society is a relatively diverse
one, and that judicial officers encounter situations, attitudes, and
values outside their personal experience. Secondly, the law races
to catch up with the complex ethical, social, and other issues raised
by developments in science and technology. Thirdly, the role of
judicial officers in Australia has changed and is changing, notably
in the area of judicial review of administrative action. Finally,
the efficiency with which a case is conducted in court may depend
upon the skill of the presiding judicial officer.

There is a belief in government circles and amongst many of
the judiciary in Australia that the capacity of judicial officers to
discharge their responsibilities may be greatly enhanced by their
participation in education programmes that take account of these
matters, particularly if these programmes are judicially controlled.



An Overview of Judicial Work*

Director Roland Rich*

The Centre for Democratic Institutions (CDI) was established
in 1998 under the Australian aid program to help strengthen
democratic institutions in the Asia-Pacific region. The Centre is,
thus, engaged in the governance sector of the official development
assistance field. VWhen one considers the breadth of democratic
institutions, it becomes apparent how broad a sector we are dealing
with. It encompasses issues of elections, legislatures, civil society,
media, political parties, civil-military relations, and civics
education. Most importantly, it also encompasses the concepts
of instituting the Rule of Law and protecting human rights.

When working on the issues of the Rule of Law and human
rights, the Judiciary plays a central and decisive role. It isone of

Delivered at the First Australasian Judicial Educators Forum,

on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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the most necessary roles for the democratic development of any
nation and, accordingly, judicial strengthening, along with
parliamentary strengthening, have become the two (2) principal
pillars of CDI's work.

In engaging with the region to try to assist neighbouring
countries to strengthen their Judiciaries, Australia necessarily can
only play a modest role. Occasionally, Australian Judges may sit
on foreign courts and, thus, contribute their competence and
probity to the process. It is a pleasing feature of South Pacific
judicial systems that there is increasing resort to this option without
attracting local resentment. T here is also a role for our Judges in
exchanging information on practice and procedure with members
of regional Judiciaries.Where there is a willingness to learn, these
exchanges can be highly beneficial. Finally, | believe that there isa
benefit to be gained from regional judicial collegiality. The
collegiality may take the form of professional friendship, as well
as other forms of mentoring and providing role models.

It is in the areas of information exchange and building
collegiality that CDI has concentrated its efforts in the judicial
field. Our valued partner in this endeavour has been the Federal
Court of Australia, and I am most indebted to Chief Justice
Michael Black and his colleagues for their enthusiastic
cooperation. CDI has been involved in assisting judicial exchanges
with the Philippines, Indonesia, and Vietnam, as well as programs
to improve court management in Papua New Guinea, Vanuatu,
and T hailand.

The challenge of these programs is to tailor the activities to
the specific needs of the various Judiciaries. In some cases this
process is greatly facilitated by having a counterpart body such as
the Philippine Judicial Academy (PHILJA). Discussions with
Chancellor Herrera have led to programs focusing on issues, such
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as case management, processes for granting leave to appeal, and
alternative dispute resolution. The quality of the participants in
these exchanges has also been of the highest order with serving
and retired Philippines Supreme Court Justices leading the visiting
delegations and Justices Bryan Beaumont, Arthur Emmett, and
Robert Nicholson visiting the Philippine Judicial Academy
(PHILJA).

With Vietnam, the exchanges have also involved Justices of
the Supreme People’s Court, and have focussed on issues
concerning court management and judicial independence. Justices
Michael Moore and Brian Tamberlin gave lectures in Hanoi. Other
activities have included assisting Thailand to establish its
Arbitration Institute, as well as conducting workshops to develop
a course for village mediators. In Papua New Guinea and Vanuatu
the focus has been on judicial administration.

Although the Federal Court is in a sense our partner
institution in this venture, | would also like to mention other
courts that have assisted CDI, such as the High Court, the ACT
Supreme Court, the Family Court of Australia, and other courts
in Sydney and Melbourne that have graciously hosted our visitors.

Institutional strengthening is a long learning process. CDI
must maintain an active dialogue to determine where we can be
of most benefit to our client community. The Australasian Judicial
Educators’ Forum is an excellent initiative to allow us to come
together and discuss this very issue. The Philippine Judicial
Academy (PHILJA) is to be congratulated for hosting and
organizing this inaugural meeting.
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New South Wales*
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I. INTRODUCTION

The Judicial Commission of New South\Wales is an independent
statutory corporation established under the Judicial Officers Act
of 1986.

The Commission’s major functions under the Act are:

1. To assist the courts of New South Wales to achieve
consistency in imposing sentences;

2. Toorganise and supervise an appropriate scheme for
the continuing education and training of judicial officers;
and

3. Toexamine complaints against judicial officers.
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The Commission may also:

1. Give advice to the Attorney General on such matters as
the Commission thinks appropriate; and

2. Liaise with persons and organisations in connection with
any of its functions.

The objectives of the Commission are:

1. Toincrease the efficiency and effectiveness of the use of
judicial resources by improving the consistency of
sentencing, and developing the skills and knowledge of
judicial officers; and

2. To handle complaints in a timely and appropriate manner.
Il. History oF THE COMMISSION

The original proposal to establish the Commission was unfolded
in September 1986 but substantial modifications were made to
that proposal prior to the enactment of the Judicial Officers Act,
which was assented to on 18 November 1986.

The legislation established the Commission as a statutory
corporation with its staff wholly independent of Public Service
control and receiving its own budget from Parliament, to which
itis required to report annually.

In October 1987, when the first senior staff was appointed,
the Commission set in place plans for its work in the areas of
judicial education and the provision of sentencing information.

In developing its education programmes, the Commission
looked at the experience of other countries, such as the United
States of America, Canada, and the United Kingdom. In addition
to examining the experience of these other countries the
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Commission conducted a survey of all New SouthWales judicial
officers to determine what they expected from the Commission’s
proposed continuing judicial education programme. T he response
to this survey was very high at 77% with more than 80% of
respondents expressing their interest to participate in the
programmes. T he information obtained from these sources greatly
assisted the Commission in developing its first strategic plan.

The continuing judicial education programme commenced
in April 1988 with the first issue of the Judicial Officers’ Bulletin,
a monthly publication distributed to all judicial officers. Since
then, both the publishing and seminar programmes have grown
and all courts have embraced the Commission’s continuing judicial
education programme enthusiastically. The success of this
programme is largely due to the input of judges and magistrates
who, through various education committees, determine the
content of the programme.

In fifteen (15) years of operation, the Commission has
established a reputation as one of the leading institutions of its
kind in the world. Many of its programmes, including the
computerised Judicial Information Research System (JIRS) and
Its series of Benchbooks, have been used as models both in Australia
and overseas.

I1l. THE ComMMmiIsSION

A. Structure of the Commission

The Commission consists of six (6) Official Members, being
the Heads of Jurisdiction of the State’s six (6) courts, together
with four (4) members appointed by the Governor of New South
Wales. The President of the Commission is the Chief Justice of
New South Wales.
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The Commission is supported by a staff of thirty-five (35),
and is headed by a Chief Executive. It has an annual budget of
approximately Au$ 4.2 million.

B. Members of the Commission

The Judicial Officer’s Act* provides that the Commission shall
comprise six (6) official members and four (4) other members
appointed by the Governor on the nomination of the Minister.
The Official Members are:

1. The Chief Justice of New South\Wales;

2. ThePresident of the Industrial Relations Commission;
3. The Chief Judge of the Land and Environment Court;
4. The Chief Judge of the District Court;

5. The Chief Judge of the Compensation Court; and

6. The Chief Magistrate.

Of the appointed members, the Judicial Officers Act provides
that:

1. One (1) shall be a legal practitioner nominated following
consultation by the Minister with the President of the
New SouthWales Bar Association and the President of
the Law Society of New South\Wales; and

2. Three (3) are to be nominated following consultation by
the Minister with the Chief Justice and who, in the
opinion of the Minister, have “high standing in the
community.”

1. Judicial Officers Act 1986, sb.
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IV, JupiciAL EDUCATION

The seminars, conferences and publications of the Commission
are designed to keep judicial officers up to date with current
developments and emerging trends and include areas identified
as needing review or involve major changes in the law.

One very important issue for the Commission has been the
relationship between judicial education and the maintenance of
judicial independence, and this has had a significant impact on
the planning and development of the programme of judicial
education.

To ensure that the Commission’s scheme of judicial education
and training remains relevant and functional, an on-going process
of consultation with judicial officers takes place regarding the
most appropriate content and direction of their education
programmes. Three (3) key factors taken into account in this
consultation process and in the development of education and
training programmes are the:

1. Professional experience of judicial officers;
2. Needs of different jurisdictions; and

3. Education and training requirements of new judicial
officers.

A. Education Committees

In keeping with the obligation to consult, and mindful of the
benefit of participant involvement in various stages (including
the design of the programmes), judicial education committees
have been established in each court. These committees meet ona
regular basis to discuss the proposed judicial education
programmes for their particular court. Professional staff from
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the Judicial Commission attend all Education Committee meetings
and provide educational input and support. Additionally, a
Standing Advisory Committee on Judicial Education (SAC) is
established with a representative from each of the court
committees. The SAC provides general guidelines and informs
each jurisdiction of the activities in the other courts.

B. Conferences and Seminars

The Commission offers an extensive conference and seminar
programme for judicial officers, ranging from induction courses
for new appointees to specialist conferences on specific aspects of
law, procedure and judicial skills and techniques. T he conferences
organised by the Commission also frequently cover matters of
wider community interest, including social concerns.

The scheme of education presently covers twenty-eight (28)
different programmes for the six (6) courts of New South\Wales,
which include pre-bench training for newly appointed magistrates
and computer training sessions. Together with the Australian
Institute of Judicial Administration, the Commission also
conducts a National Judicial Orientation Programme for newly
appointed judges from across Australia.

Some educational sessions are held during court time; many
others are conducted after court hours and on weekends in judicial
officer’s own time. Approximately 1358 days of continuing judicial
education were attended by judges and magistrates between July
2001 and June 2002. Attendance by judicial officers at the
Commission’s programmes is voluntary.
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C. Publications

The conference programme is supplemented by an active
publishing programme. The Commission publishes the following
material for judicial officers:;

1. Benchbooks

Benchbooks are reference works designed for use by judicial
officers whilst on the bench and also for use in chambers.
They are essentially working aids or practice and procedure
manuals provided for judicial officers, particularly for new
judges and magistrates. The information contained in the
various benchbooks relates to the relevant jurisdiction of
the judicial officer and is available electronically and in hard

copy.

The Criminal Trial Courts Benchbook, for instance,
provides judges sitting in the criminal jurisdiction of the
Supreme and District Courts with suggested directions for
use in instructing juries.

2. Judicial Officer’s Bulletin

The Judicial Officers’Bulletinis a monthly publication written
for judicial officers. It includes a digest of significant recent
decisions and legislative changes and draws attention to other
major developments of interest, including the dissemination
of sentencing information. T he bulletin also contains court
news, articles, editorial comment, and information about
judicial education activities that may be available.

3. Children’s Court Information Bulletin

The Childrens Court Information Bulletin addresses a range
of issues relevant to the care and protection of children and
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young persons. It also provides case digests and notes on recent
developments with legislation.

4. Judicial Review

The Judicial Reviewis a collection of the best papers from
the Commission's conference and seminar programmes, as well
as judicial education seminars delivered further afield. It is
published twice a year.

D. Computer Training

The Judicial Commission has been involved in computer training
of judicial officers for the past twelve (12) years. The computer
training courses are intended to facilitate effective use of computers
in the context of the court system, and to enhance the efficiency
of judicial officers by enabling them to gain quick and easy access
to information stored in electronic form. It also aims to reduce
the time spent on judicial research by enabling access to on-line
legal databases such as the Commission’s Judicial Information
Research System.

To assist judicial officers with problem solving in relation to
their computers, the Commission also provides a Help Desk
telephone support service, which is available six (6) days per week
between 7:00 a.m. and 9:00 p.m.

V. SENTENCING

A major function of the Commission is assisting courts to achieve
consistency in approach in the sentencing of offenders. The
Commission’s objectives in this area are to reduce unjustified
disparities in sentences imposed by the courts, to improve
sentencing efficiency generally, and to reduce the number of
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appeals against sentences, thereby releasing valuable resources,
which can be redeployed to reduce court delays.

The Commission has two (2) strategies for achieving its
objectives in relation to sentencing consistency:

1. Providing judicial officers with access to the Sentencing
Information System (SIS), a computerised sentencing
database developed by the Commission; and

2. Undertaking and disseminating original research and
statistical analysis on aspects of sentencing and other topics
of assistance to sentencers.

A. Sentencing Information System

The Sentencing Information System (SIS)? is a computerised
database containing legally and statistically relevant information
on sentencing. It has been designed by the Commission under
the guidance of experienced judicial officers. Most judges and
magistrates have access to the SIS on the Commission’s host
computer through laptop computers.

The SIS is the first of its kind in Australia, and is a world
leader in the field of computerised sentencing databases. It is an
extensive, interrelated and hypertext linked sentencing resource
that provides discrete modules of reference material. The object
of the SIS is not to limit the sentencing discretion of each judicial
officer. Its purpose is to provide judicial officers with rapid and

2. Foramore detailed description of the Sentencing Information
System, see Potas et al., “Informing the Discretion: The
Sentencing Information System of the Judicial Commission
of NSW” (1998) Vol. 6 No. 2 International Journal of Law
and Information Technology 99-124.
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easy access to the collective wisdom of the courts in order to
assist them with their sentencing decisions.

Components of the SIS include:

I. Sentencing Statistics

This component provides statistical information in the form of
graphs and tables on the range and frequency of penalties imposed
in recent cases of a similar nature. The judicial officer may enter
specific details of the offence and the offender (age, prior record,
bail status, plea, etc.) and select various displays of penalties,
including fines and prison terms. Within seconds, the judicial
officer is able to read from the screen information on the “going
rate” or “tariff ” for the offence.

2. Case Summaries

This component contains brief facts, both objective and
subjective, and sentencing outcomes of decisions of the Court
of Criminal Appeal. This module makes it possible to quickly
locate all cases relating to a particular offence and, from the
summary, move to the full text of the judgment.

3. Judgments

This module contains full text sentencing decisions from the
Court of Criminal Appeal and also criminal cases decided by the
High Court of Australia.

4. Sentencing Principles and Practice

Sentencing Principles and Practice contains concise, specially
prepared, commentary on sentencing principles, and key passages
from judgments that distill the essence of the judge’s sentencing
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rationale. It is a convenient way of discovering the leading cases
on sentencing, and then, calling up the full text of the judgment
from the Court of Criminal Appeal or High Court databases. It
also provides a description of the sentencing options available to
the courts, as well as the form of orders, which may be used in
respect of these options.

5. Sentencing Facilities

The Sentencing Facilities component contains essential
information on drug and alcohol counselling, periodic detention,
and community service options; all cross-referenced by geographic
location and type. Dedicated directories for adult and juvenile
facilities, as well as other features, make this a useful resource for
locating key rehabilitation facilities that may be of particular
relevance to an offender facing sentencing.

6. Advance Notes

These are summaries of cases decided by the Court of Criminal
Appeal and the High Court of Australia. Each “note” contains
the main submissions of counsel and a precis of the legal principles
or rulings arising from the decision.

7. Electronic Benchbooks

This component contains on-line versions of benchbooks
(referred to earlier). These works are hypertext linked to the case
law and legislation contained in the SIS.

8. Legislation

Electronic versions of all New SouthWales and Commonwealth
Acts and Regulations are held in this component. There isalso a
facility to track the progress of Bills through the New South
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Whales and Commonwealth Parliaments. This information is
updated at least weekly.

The SIS is part of the Judicial Information Research System
(JIRS), which is not restricted to sentencing but contains features
that are applicable to the research requirements of other courts.
These include:

1. Industrial Relations Commission

This database contains the full text of decisions and
judgments of the Industrial Relations Commission,
together with other information relevant to the
jurisdiction.

2. Land and Environment Court

This database provides judges and commissioners of the
court with on-line access to the decisions of the Land
and Environment Court together with relevant legislation
and an electronic form of the court’s benchbook.

3. Publications

This component contains an on-line version of the
Commission’s publications.

B. Research

As part of its charter to disseminate information on sentencing,
the Commission undertakes original research on aspects of
sentencing. The results are published as a series of monographs
which are distributed to all judicial officers and other interested
persons.

The Commission also publishes a serial publication, entitled
Sentencing Trends. T his publication analyses various aspects of
New SouthWales’ sentencing statistics.
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VI. FUTURE INITIATIVES FOR THE COMMISSION

Over the next few years the Commission will continue to focus
on the provision of high quality and relevant programmes to
assist judicial officers to undertake their professional
responsibilities. The emphasis will be on the provision of timely
and practical information whether through publications,
conferences and seminars or the computerised JIRS containing
sentencing and other information.

In particular, the Commission will offer extensive conference
and seminar programmes for judicial officers in each court, ranging
from induction courses for new appointees to specialist
conferences on specific aspects of law, procedure, judicial skills
and technique. The Commission will also continue its initiatives
to ensure that New South Wales judicial officers are aware of
social context issues involving children, women, sexual offences,
domestic violence, and ethnic minorities.

The seminars will be organised on a regular basis to keep
judicial officers up to date with current developments and emerging
trends. Seminar topics will include areas identified as needing
review or rapid and major changes in the law. There will also be
an Annual Conference for each court and seminars on topics of
interest to all courts.

The strategies earlier mentioned, which are designed to achieve
consistency in approach to sentencing, will be pursued, including
further development of JIRS and undertaking original research
into topics of assistance to sentencers.



State of Judicial Education
in Bangladesh*

Justice MID. Badruzzaman*

The Judiciary of Bangladesh has a glorious past but judicial
education and training is a recent development. Institutional
training in our country has begun with the passing of the Judicial
Administration Training Institute Act 1995, which provides for
arrangement of training for the persons appointed in the judicial
service, law offices entrusted with conducting government cases,
advocates enlisted with the Bangladesh Bar Council and officers
and staff of all courts and tribunals subordinate to the High
Court Division of the Supreme Court. The Institute has other
functions such as to arrange and impart training in legislative
drafting and drafting of other legal documents; conduct research
and investigation in respect of court management, arrange and
conduct national and international conferences, workshops and

Delivered at the First Australasian Judicial Educators Forum,
on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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symposia for improvement of the judicial system and quantity
of judicial work; publish periodicals, reports etc. on the judicial
system and court management and advise the Government on
any matter relating to the judicial system and court management.

The Institute and its first training course for Assistant Judges
was inaugurated on March 1, 1997 at the Old High Court
Building where it is now temporarily situated.

The Institute is a statutory authority having a Board of
Management consisting of fifteen (15) members headed by the
Honorable Chief Justice of Bangladesh as its Chairman. The
Honorable Minister for Law, Justice, and Parliamentary Affairs is
the Advisor to the Board of Management. The Director General,
a former Judge of the Supreme Court, is the Member-Secretary
of the Board of Management and the Chief Executive Officer
of the Institute.

The Institute has a faculty consisting of the Director General
and Judges of the subordinate Judiciary. The Honorable Chief
Justice of Bangladesh, Honorable Minister for Law, Justice and
Parliamentary Affairs, sitting and former Judges of the Supreme
Court of Bangladesh, senior Advocates, senior Judicial Officers
and Experts on different subjects are normally invited to act as
resource persons of the Institute during the training of judges
and other target groups.

The day to day administration and training programmes are
organized and managed by the Directors, the Deputy Directors
and the Assistant Directors, who are mostly judicial officers, and
other staff.

The Institute has so far organized forty-seven (47) training
programmes and provided training to 1,566 persons, out of which
thirty-four (34) programmes were for 1,057 judicial officers,
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seven (7) programmes were for 285 court support staff and six
(6) programmes were for 224 law officers of the Government,
I.e., the Government Pleaders and the Public Prosecutors.

For judicial education and training, we have developed our
own curriculum and methods purely based on our own experience
and expertise. It has no direct linkage with any judicial training
organization. Some of the Institute officers have, however, visited
a few institutes of similar nature to see their activities. In the
training courses so far arranged emphasis was put amongst others,
on substantive and procedural laws, Law of Evidence, court
administration, case management and other cross-cutting issues
like judicial independence and accountability, judicial ethics and
code of conduct of judges, gender and juvenile justice relevant
for persons dealing with the administration of justice. In order to
improve this branch of adult education of the specialty and
uniqueness of its own, more close linkage and interaction between
similar institutions may add profound value in judicial education
and training as the judges all over the world are a fraternity having
almost identical educational needs.

The Institute has the support programme with the World
Bank and the Government of Denmark for construction of a
permanent training complex and development of its training
capacity respectively.

Meeting of this kind and magnitude has opened for us an
opportunity for facilitating interaction amongst the judicial
educators who can have profound impact in the field. I would
like to express my gratitude to the organizers of this forum for
the benefit of the experience gained from here.
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Ladies and Gentlemen,

Itis my great honor and pleasure to be invited for this Australasia
Judicial Educators Forum whose organizers | owe my thanks and
gratitude. This is a valued opportunity for me to share with you
all my experiences and current issues on the judicial training in
Cambodia, as well as to learn from your experiences and your
meaningful ideas, which I will bring back to my home country
and apply them in order to build an efficient judicial training.

Delivered at the First Australasian Judicial Educators Forum,
on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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l. INTRODUCTION

People today often talk about the Rule of Law, independence of
Judiciary and equal access to justice for everybody regardless of
their nationality or background. These issues have increasingly
attracted the attentions of governments, regional and international
communities all over the world, especially governments of
developing countries such as Cambodia. It can be said that without
strong and adequate Rule of Law, there would be no economic
development, and without independence of Judiciary, there would
be no justice and fairness in the society. T herefore, to these ends,
Cambodia, a country torn by chronic civil war for decades, has
been striving to reform her poorly existing legal and judicial
systems, respond to the immediate needs for justice of Cambodian
people and foreign investors, and integrate herself into the regional
and global legal orders.

Considering the legal and judicial reform with a view to
enhancing the rule of law, the Royal Government of Cambodia
(RGC) has been implementing its reform policy, and thus, inter
alia, the reform of Judiciary has been taken as an utmost important
element in the agenda. This led eventually to the establishment
of the Royal School for Judges and Prosecutors (RSJP) in Phnom
Penh, capital city of Cambodia as early as last year. The school is
assigned to handle initial trainings and continual trainings for
newly recruited judges and prosecutors. This is the first time that
Cambodia is able to establish the RSJP, which is the only national
institution to train Cambodian judges and prosecutors after the
genocidal regime of Khmer Rouge where Cambodian intellectuals,
judges, prosecutors, law professors, lawyers and other judicial
infrastructure had been completely destroyed. Therefore, there
are many inevitable challenges, which the school has to overcome
at this establishment stage and afterwards.
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Il. ESTABLISHMENT AND ADMINISTRATION
oF THE RoyAL ScHooL FOR JUDGES
AND ProsecuTors (RSJP)

With thanks to strong commitment of the RGC and continued
assistances from French government through her international
cooperation agency in Cambodia, the RSJP successfully and
officially came into being through the Governmental sub-decree
regulating the establishment of the RSJP issued on February 5,
2002, and by the Royal Kret issued on April 25, 2002 appointing
me as Director of the school.

The RSJP is managed by a Board of Directors and a Director
who are in charge of both initial and continuing trainings, assisted
by two (2) directors of departments with authority to supervise,
monitor and coordinate the initial training and studies, and
continuing training and work experience. A board of directors,
standing committee, and scientific and pedagogic committees are
also created in order to discuss and prepare the student selection
procedure, adopt an appropriate curriculum, and produce
supporting teaching and training materials.

The school has been working closely with foreign cooperating
agencies, such as France, United Nations Development
Programme (UNDP), Gesellschaft fiir Technische
Zusammenarbeit (GTZ), Australia, United Nations Children’s
Fund (UNICEF), European Union (EU), Japan etc.

I1l. TRAININGS: TRAINING PROCESS AND
METHODOLOGY

The training process shall be conducted in several phases starting
from training of trainers, training of newly recruited judges and
prosecutors, and continuing training of the judges and prosecutors
in the courts.
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A. Training of Trainers

There are two (2) categories of training of trainers classified on
the basis of their foreign language proficiency. The first category
of training was carried out at the Ecole Nationale de la
Magistrature in Bordeaux, France, for those who are able to
communicate in French. This training has provided all trainees
with valuable lessons and knowledge relevant to the operation of
the RSJP and has inspired us to develop training concepts suitable
to the context of Cambodia; the second category shall be
conducted in Phnom Penh for those trainers who do not have
good command of French. This training is designed for the trainers
to perfect their understanding of methodology, pedagogy and to
absorb experiences from foreign experts in order that they could
transfer their knowledge and skills to Cambodian new generation
of judges and prosecutors.

B. Initial Training and Training Contents

Student-judges and prosecutors shall be selected through a
competitive examination which is to be conducted at the end of
this coming February, 2003. The students shall be selected only
after they have proven their strong understanding of principle
of civil law and civil procedure, criminal law and criminal
procedure, and to have good knowledge of general culture,
proficiency of foreign languages including French or English
through written and oral examination conducted by the jury.

The initial training will last two (2) years and be divided into
three (3) training stages: the first eight (8) months for schooling;
twelve (12) months for internships at courthouses; and four (4)
months for preparation for job designation. It is expected that
during these two (2) years of training, student-judges and
prosecutors are able to improve their professionalism, such as ethics
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or codes of conduct and the responsibilities of judges and
prosecutors, and to have knowledge of existing and ongoing
fundamental legal and legislations in force necessary for rendering
judgment, prosecution, court operation, and justice management.
Furthermore, students shall also learn some relevant subjects in
the socio-economic fields as well as international law and
international relation including the Cambodia’s integration into
Association of Southeast Asian Nations (ASEAN) and future
entry intoWorld Trade Organization (WTO), and so forth. The
students shall have sufficiently mastered their foreign languages
and computer skills before being designated to hold their position
in the courts.

As for training methodology, students shall be required to
attend lectures offered by trainers of the school or by foreign
professors, and workshops conducted by other professionals. The
school also applies the tutorship system whereby students can
have assistance from tutor groups. Students under the tutorship
system can benefit as well from judges and prosecutors of
probation in accessing court’s documents or cases.

C. Continuing Training

The RSJP is designed as well to handle continuing training with
the view of improving the efficiency and effectiveness of career
performance and providing access to proper judicial trainings for
in-office judges and prosecutors. T here are today 200 judges and
prosecutors in Cambodia. Every training session has a duration
of (2) to three (3) weeks. This continuing training is designed to
update the new legislation, to complement the initial training
and to foster the relationship between those involved in the
administration of justice, and to adapt them with the evolution
of society.
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D. Improvement of Bar Association

Lawyers play a critical role in ensuring the respect of people’s
rights, and eventually in establishing a Rule of Law society. At
present, there are approximately two hundred (200) attorneys
practicing law in Cambodia and most of them are hired by private
companies, as Well as by government agencies.

The government has decided to start a school for training
lawyers with assistance from donor countries (Japan, France and
Canada). The training of sixty (60) newly recruited lawyers is
now in place.

IV. CONCLUSION:
CHALLENGES AND PROSPECTS

Needless to say, it is hard for the RSJP to carry out its huge tasks
assigned by the Royal Government of Cambodia and to produce
judges and prosecutors of good qualities, comparable to other
countries in the region at this primitive stage and with a very
limited budget. However, it is hopeful that with financial and
technical assistance from friendly countries and donors, Cambodia
will be able to reconstruct its own Judiciary and bolster the
administration of justice, which is an absolutely important
guarantor of justice and fairness for the Cambodian people. So
that they could have full access to justice and are encouraged to
resort to peaceful settlement of their disputes through the judicial
courts by professional, highly moral, and competent judges and
prosecutors, rather than resorting to retaliations, or other
destructive means of settlement.

With the active participation of Cambodian judges and
prosecutors in office, scholars and other Cambodian remaining
intellectuals nationwide, and through an exchange of experiences
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and lessons learned from other countries that have strong judicial
systems, the RSJP is hopeful in producing competent judges and
prosecutors, who can respond to the needs of Cambodian people
and foreign investors who demand predictability of their
investment in Cambodia. Once again thank you very much for
your attention.
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l. INTRODUCTION

In response to the process of globalization, regionalization and
socio-economic transformations, Cambodia is engaged in a multi-
dimensional debate in the domain of legal and judicial reforms.
These reforms are extremely challenging, though results have so
far been noticeable among investors in Cambodia as well as the

Delivered at the First Australasian Judicial Educators Forum,
on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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international community, there still remains much to be done.
At the same time, it is critical for Cambodia to change current
perceptions held by those in the regional or global arena. In an
attempt to achieve this, the Royal Government of Cambodia
(RGC) has prioritized legal and judicial reform as a key area of
the Governance Action Plan to be undertaken in cooperation
with international donors.

In order to develop an understanding of the legal and judicial
reform processes in Cambodia, attention must be drawn towards
the historical evolution of the legal and judicial systems; the
current issues of the program of reform, especially those areas of
major concern involving stakeholders in the reform process; and
finally, in order to succeed in the program of legal and judicial
reform, what the RGC needs from the international community
or international donors for the purpose of achieving this end.

To embark on a historical exploration of Cambodian legal
and judicial systems, the period during which Cambodia was under
French protection (1863 to 1954) is a useful starting point. This
era witnessed the country being governed by customary rules
complemented by a civil law system imported by the French
protectorate. This civil law system was then adopted by the first
Kingdom of Cambodia, (1954 to 1970), and then by the Khmer
People’s Republic, (1970 to 1975). Unfortunately, the existence
of acivil law system in Cambodian society has been interrupted
by war and civil strife for over two (2) decades. Given the existing
legislative acts, rules and regulations, legal and judicial institutions,
at the time, and the loss of a significant proportion of legal experts
and judges during the control of the Democratic Kampuchea
(1975 to 1970), the legal and judicial system was dismantled.
Following the genocidal regime, a socialist legal system was
introduced in Cambodia by Vietnam and the former Soviet Union
(1979 to 1991). In that period, Cambodia created her judiciary
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with assistance from allied-countries and began to dispatch
students to study law abroad — particularly in Vietnam, the former
Soviet Union and Germany. Legal and judicial transformations
in Cambodia are far from over. Yet another major change was
made after the arrival of the United Nations Transitional
Authority (UNTAC) in Cambodia. Within three (3) years of
UNTAC mission (1991 to 1993) and afterwards, the adoption
of new legislative acts and the modification of Cambodian
judiciary have been largely influenced by the common law system.

Therefore, one could easily characterize the Cambodian
legislature and judiciary as a mixed system. The civil law, socialist
law and common law are deeply rooted in Cambodian society. It
is highly likely that this mixed system will place a burden, to a
certain extent, in, the implementation of the program of legal
and judicial reform. But as we know, in this modern world, there
are increasing mixed systems borrowing from both common law
and Romano-Germaniste law traditions because of the
international and regional legal frameworks.

Il. REFORMING DIMENSIONS

The historical experience of Cambodian society plays a crucial
role in shaping the programme of legal and judicial reform. It is
important to note that a number of dimensions have only recently
been considered to be priorities by the RGC. The implementation
of the program of legal and judicial reform necessitates inevitable
collaborations, as well as technical and financial assistance from
donors.

One major consequence of more than two (2) decades of
war and civil strife has been the destruction of almost all legal
and judicial infrastructures. The Government of Cambodia,
preoccupied with fighting against rebels, neglected the rule of
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law and the installation of a well established judicial system in
the content of Government policy. This has resulted in the
judiciary in charge of rendering justice to the people lacking both
independence and capability. Certainly, peace is the optimal
environment in which to foster democracy and thus, undertake
and discuss legal and judicial reform.

The legal and judicial reforms have secured priority in current
policy because it is recognized that economic development may
not be feasible and sustainable without an independent and capable
justice system. After long debates and consultations with donors,
the RGC was able to identify several elements to focus on with
the aim of improving the quality of the justice system.

A. Improvement of Law-making Process

When discussing the rule of law, one must address the existing
rules or acts governing a country. As aforementioned, most legal
and judicial institutions and legislative acts were completely ruined
during the period of war and civil strife. Remaining legislative
acts were not able to contend with the economic and social nature
of Cambodia thereafter — a market economy country, strongly
influenced by regionalization and globalization. Thus, a plethora
of statutes and regulations need to be adopted to remedy this
mismatch and to guaranty the judicial security.

The law-making process is a considerably protracted, long
and slow process, which may not ease the adoption of new
legislation. It has been unsystematic and uncoordinated. There
exists no effective mechanism to coordinate and monitor the law
drafting process from the line ministries or drafting agencies up
to the legislative body per se. Further compounding this void,
the capacities of those in charge of drafting or making laws seem
to be inadequate.
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Evidently, there is an acute need to improve the capacities of
officials or other persons involved in law-making, from the bottom
to the top, and to set- up a good mechanism to facilitate the law-
making process. So far, international organizations and non-
governmental organizations have been intensively and actively
involved in efforts toward realizing this goal. So, a comprehensive
and coherent legislative framework is a must.

B. Publication of Legislative Acts and Regulations

Furthermore, the programme of reform focuses on the
publication of legislative acts and regulations. Substantial
advancement of the rule of law may not be achieved if
adopted legislative acts or regulations are not published
openly. Publication of the law plays a primordial role in
enhancing the legal knowledge of all people and transparency.
Understanding and having full access to legal information will
enhance both the application and enforcement of laws and
regulations. In this light, the RGC has expressed a commitment
to publicize the laws.

In order to fulfill this objective, the RGC has adopted two
(2) approaches so far:

1. Take into account the establishment of a legal framework
ensuring the publication and the distribution of the
Official Gazette (Journal Officiel); and

2. To produce administrative guidelines to facilitate the
publication and dissemination process.

The main issue is that financial assistance from donors has
constraints.
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C. Improvement of Judiciary

A capable, independent and impartial judiciary is one of the key
components in upholding the rule of law. The RGC is determined
to strengthen the capacity of judges and prosecutors and improve,
transparency in the justice system as a part of the programme of
legal and judicial reform.

Cambodian history has rendered legal professionals, judges
and other judicial agents incapable of providing justice for the
people. Among two hundred (200) judges and prosecutors on
the Bench, a few hold legal education or law degrees. Besides the
qualifications of judges and other judicial infrastructures such as
bailiffs, judicial clerks, there is also the need to improve working
conditions. In reality, they have to deal with a docket of cases
filed in the courts everyday. However, salaries are still low. This
financial constraint has been a major concern to the RGC because
it breeds corruption and compromises the impartiality of the
judges. Thus, to ensure the capability of rendering justice and
effective functioning of the judiciary, it is imperative that courts
are well equipped. We are currently living in the Information
Technology (IT) age, but Cambodian judges and prosecutors
still utilize outdated facilities in rendering justice. In addition to
this, there are no proper courtrooms, or appropriate space for
judges to handle their work.

1. Improvement of Qualification of Judges

Improving the qualification of judges has demanded patience.
Only this year has the RGC issued a sub-degree to create a school
for training judges and prosecutors. This school, under the name
of “Royal School for Training of Judges and Prosecutors”
functions in collaboration of Ecole Nationale de la Magistrature
in Bordeaux, France, with support from the French Cooperation.
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Hopefully, this school will be able to produce enough judges and
prosecutors and other judicial agents, in the future, to provide
people with justice service.

D. Improvement of the Bar Association

Another feature of the programme of reform is the improvement
of legal services. Lawyers play a critical role in ensuring the respect
of people’s rights, and eventually in establishing a rule-of-law
society. However, there remains a shortage of practicing lawyers.
At present, there are approximately two hundred (200) attorneys
practicing law in Cambodia and most of them are hired by private
companies, as Well as by government agencies.

Since there is no well-established rule for admission to the
bar, the qualifications of lawyers admitted lack standardization
and certifiable merit. Given this problem of guaranteed quality,
the government has decided to start a school for training lawyers
with assistance from donors particularly Japan, France and Canada.
This school will play an essential role in training lawyers as well as
recruiting new lawyers.

E. Others

The programme of legal and judicial reform also includes the
creation of a trilingual law glossary, Khmer-English-French. The
language barrier has been an obstacle in the programme of
reform, both in law making, judicial training and legal education.
There is no standardized or commonly agreed legal terminology.
In the main, foreign experts, supported by international donors
such as Japan, France, World Bank, etc., have drafted
Cambodian laws. Thus, it is necessary that translations from
original versions, either in English or French, be made in order to
understand the Cambodian parts. Furthermore, there must be a
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standardized legal terminology, which can be
commonly understood by all people. If not, there is a high risk
that the making, application and enforcement of laws may be
simultaneously inefficient and ineffective. In the hope of
preventing this outcome, the RGC has decided to place
the creation of a law glossary in the agenda of reform.

I1l. AcTORS INVOLVED IN THE
PROGRAMME OF REFORM

Implementation of the reform programme of the RGC may not
be feasible without involvement of its own agencies, as well as
technical and financial support from donors and the international
community.

A. Government Agencies

On the Cambodian side, the programme of reform calls for active
involvement of the Council of Ministers, the Council of Jurists,
the Ministry of Justice, the Supreme Court, the Royal School for
Training Judges and Prosecutors, and the Cambodian Bar
Association. These agencies have been entrusted with different
roles, with the common aim of reforming the legal and judicial
systems. The RGC has created the National Council for Judicial
Reform, co-chaired by the Chief Justice of Supreme Court of
Cambodia and the Senior Minister of the Council of Ministers,
to monitor and coordinate the reform project. The National
Council for Judicial Reform is accountable to and must report
its activities and the development of the reform project directly
to the Supreme Council for State Reform, headed by the Prime
Minister.
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B. International Actors

The RGC has been working on the program by collaborating
with international institutions, local and international
organizations and other donors such as the World Bank, Japan,
France, and Canada. Recently, France has supported Cambodia
in drafting the Criminal Code and Code of Criminal Procedure
and Japan has been involved in drafting Civil Code and Code of
Civil Procedure. Canada, through the Quebec Bar Association
supports the lawyer training programs. As for the judicial training
program, there is support from the French Cooperation. The
World Bank has also supported the project through many aspects;
for instance, it financed the publication of law bulletins.
Complementing this, the United Nations Development
Programme (UNDP) has assisted in the process by supporting a
national debate through the organization of workshops to engage
the main actors in a dialogue on legal and judicial reform issues.

IV. CoNncLUSION: CHALLENGES

The commitment and the readiness of the RGC to the program
of legal and judicial reform is a major determining factor of
eventual success. However, the program will undoubtedly
encounter numerous challenges throughout the long process of
implementation. Insufficiency of human and financial resources
to implement the program should compel the RGC to set- up an
intensive and effective training for their officials, particularly,
through training overseas and drawing lessons from foreign
experiences. This will be of most validity in countries where legal
and judicial systems have been already developed. In a nutshell,
working capacities and financial conditions of those involved in
the project must be improved upon. The best means of
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accomplishing this task lies in support from donors and the
international community.

Furthermore, a major challenge confronting the
implementation of the programme is the seemingly insufficient
coordination and collaborations amongst donors themselves. A
lack of consensus and inadequate cooperation between donors
themselves, as well as, donors and Government agencies stand in
the way of implementationary progress.
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|. MemBER COUNTRIES

a Cook Islands I.  Papua New Guinea
b. Federated States of Micronesia ~ j.  Samoa
¢. Fiji k. Solomon Islands
d. Kiribati | Tokelau
e. Marshall Islands m. Tonga
f. Nauru n. Tuvalu
g. Niue 0. Vanuatu
h. Palau
Il. JubiciaL OFFICERS
Country Population| Expatriat| National
1. Cook Islands 19,020 6 48
2. Federated States | 130,000 - 60
of Macronesia
3. Fiji 806,223 10 37
4. Kiribati 84,494 7 127
5. Marshall Islands 50,000 4 28
6. Nauru 12,570 1 1
7. Niue 2,088 4 31
8. Palau 19,500 4 5
9. Samoa 180,000 3 15
10. Solomon Islands | 380,000 7 1,060
11. Tonga 98,000 6 10
12. Tuvalu 10,200 1 94
13. Vanuatu 186,678 5 76
TOTAL 1,966,203 58 1,592
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National Judicial Officers Total
With Law Degrees 49
With Law Diploma/ Certificate 19
Lay 1,448
GRAND TOTAL 1,516

I1l. JUSTIFICATIONS FOR THE PROGRAMME

a. There are profound and widespread needs for judicial
training throughout the Pacific Islands Jurisdictions;

b. The majority of our judicial officers are lay and are
appointed to undertake roles for which they have

received little or no training at all; and

¢. To meet the challenges in professionalizing the judicial

service in a very large area of the Pacific.
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IV. STRUCTURE

A. Regional

SouTH PAcIFiC JuDICIAL
CONFERENCE

SPJC Education
Committee

PJEP Executive
Committee

PROGRAMME STEERING COMMITTEE

- SPJC Appointee (Chair)

- USP (Executing agency)
- Donors

- Programme Coordinator

UNIVERSITY OF SOUTH
PaciFic

Institute of Justice
and Applied Legal
Studies

PACIFIC JUDICIAL
EDUCATION PROGRAMME
(PJEP)
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PROGRAMME (PJEP)
B. National
PJEP

[

National Coordinator

[

National Judicial Education

[

Members of the Judiciary and
Court Support Staff

V. Key CompoNENTS oF PJEP

A. Capacity-Building

1

Training of judicial educators;

2. Review of training needs assessments;

3. Programme planning;

4,

5. Evaluation of judicial education in the region.

Presentation skills; and

77
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B. Training Activities

Regional and National;

Orientation;

Workshops;

Seminars;

Conferences;

Production of Benchbooks/manuals;
Bulletin; and

© N oo 0o bk~ w D

Producing learning packages.

C. Coordination of Legal Sector Strengthening and
Structural Reform

1. Law reform;

Judicial appointment;

Information management;

Court recording and law reporting;
Communication technology;

Library services and access to the law;
File management;

© N oo g bk~ w DN

Legal institutional strengthening in legal education and
professional training;

9. Access to justice; and
10. Community “legal literacy” education.
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PROGRAMME (PJEP)

V1. PrINCIPAL EXPECTED OUTCOMES

1. Continuation of an ongoing and comprehensive process
of education, training, and professional development for
judicial service personnel at regional and national levels;

2. Enhanced competence of judicial service personnel in
terms of knowledge of law, proficiency in judicial skills,
and development of appropriate attitudes and values;
and

3. Improvement in the quality, efficiency, and effectiveness
of the Rule of Law.



The State of Judicial Education
in India*

Justice Manharlal B. Shah**

The Australasian region is a diverse geographical and historical
part of the world. As a natural fallout of this diversity, there are
disparities in our legal systems. However, we can also share our
pride in the common heritage of judicial values like competence,
independence of judicial system, and its effectiveness in the
society. It is also important for us to share our experiences in
preserving and enhancing these very values. It is in this context
that I shall be examining judicial education and training in India.

Judicial education is a very recent concept internationally.
Previously, it was felt that the Judge is the most perfect embodiment
of all virtues. Thus, asilent revolution has taken place to ensure
that the keepers of law know how to respect and understand the
law. In Kartar Singh v. State of Punjab, the Supreme Court of
India with regard to the importance of the Judiciary, observed
that:

Delivered at the First Australasian Judicial Educators Forum,

on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines.
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...When [the] Law ends, Tyranny begins;
Legislature begins when Evil begins;
The function of the Judiciary begins when
The function of the Legislature ends.

In that case, the Court further observed, thus:

Because the law is what the Judges say it is, since the power
to interpret the law vests in the Judges ... It is very
unfortunate that on account of lack of respect, lack of
understanding, lack of effectiveness, lack of vision, and the
lack of proper application in the present day affairs, [the]
law sometimes falls in crises.

To remove lack of understanding, effectiveness, vision, and
proper application, then judicial training is a must. Similarly, ethical
values are of utmost importance for a Judge. The late N.A.
Palkhiwala, an eminent Advocate and Jurist of India, explained
the idea and purpose of training judicial officers:

God gave us men. A time like this demands

Strong minds, great hearts, true faith, and ready hands;
Men whom the lust of office does not kill;

Men whom the spoils of office cannot buy;

Men who possess opinions and a will;

Men who have honour, men who will not lie;

Men who can stand before a demagogue and damn his
treacherous flatteries without walking;

Tall men, sun-crowned, who live above the fog,

In public duty and in private thinking.

However they may be trained to strengthen those who are
weak and wronged.

Furthermore, Judges are students all throughout their career.
They are required to do hard work and appear in examination
every day while disposing of the matters in court.
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There are two (2) distinct stages in the progress of judicial
education and training in our country. At the initial stage, the
emphasis is on institution-building. India is a large country with
a hierarchical judicial system. Institution-building to cater to this
large judicial set-up is itself a mammoth task. Needless to say, as
a developing nation, there is paucity of funds. Thus, institution-
building in India has proved to be challenging. In India we have a
“bottom-up” approach that starts with the education of the
members of the subordinate Judiciary or the lower courts. The
most important base of the Indian judicial system is the trial
court and the trial Judge. He or she is expected to be tactful,
resourceful, alert, imaginative, as well as well-versed in the law,
including procedural law.

The 14" Law Commission of India (1958), presided over
by eminent jurist Mr. M.C. Setalvad, spoke of the “Need for
Training Judicial Officers”:

Question has also been raised as to whether we should have
a training course for all recruits to the judicial services before
they actually start functioning as judicial officers. e are in
favour of a training course lasting for a period of three (3)
to six (6) months for recruits to the subordinate Judiciary.
Such period can be utilized for giving intensive training to
the judicial officers by competent and experienced members
of the Judiciary. The stress in such course would be to
acquaint the recruits with procedural requirements for
dealing with [cases in different stages]. For example, the
recruits can be trained as to how to record statements of
parties . . . How to frame issues and thereafter to record
evidence and write judgments. The recruits can be trained
in the art of writing interlocutory orders. Apart from
that recruits can be made familiar with different stages of
execution proceedings and also be taught on how to dispose
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of matters at each of those stages. One aspect of training
can also cover the method of dealing with administrative
matters, which are . . . part of [the] duties of a judicial
officer.

The 54" Report of the Law Commission of India (1973)
further emphasized the subject and recommended the immediate
setting up of a National Academy for Judicial Training. It said:

Even at the cost of repetition, we wish to emphasize that
the success of any system, and particularly the judicial system,
depends on the men who work [in] the system ... Successful
completion of the training should be a condition precedent
to [the] confirmation of appointment in the Judiciary.

Thereafter, the Law Commission of Indiain its 117" Report
(1986), which is devoted entirely to the subject of training judicial
officers, approvingly quoted the comment on the American
judicial system by then U.S. Chief Justice:

... In the final third of the country, we are still trying to
operate courts with fundamentally the same basic methods,
the same procedures, and the same machinery which Roscoe
Pound found were not good enough even at the turn of
the century a hundred years ago! As Lord Devlin said of
the British Justice System:

If our business methods were as antiquated as our legal

system, we would have become a bankrupt nation long
back.

To prevent such judicial bankruptcy, we need judicial
education and training, the Law Commission’s Report on the
training of judicial officers stated, thus:

Par 2.10. The scheme in its bare outline deals with institutional
and in-service training. Without specifying the period, it has
been suggested that the existing institutional facilities for
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imparting training to the officers recruited to the State Civil
Executive Service and State Police Service should be utilized to
impart training to the recruits to the judicial service after suitability,
augmenting the existing facilities to meet the needs of the judicial
service. The scheme further provides that the period of training
recruits to the judicial service must be the same as for the recruits
to the executive and police service. T he subject([s] for pre-service
training include:

1. Salient features of the Constitution of India;
Civil law, Criminal law and Labour laws;
Local laws;

B~ own

Laws relating to police excesses, customs and other
economic offenses;

Law relating to the condition of service of employment;
Nyaya panchayats, etc;
Relations with police and civil executive officers;

© N o o

Problems of scheduled caster/tribes, other backward
communities, and weaker sections, as well as family
disputes;

9. Jail administration;

10. Aspects to be taken cared of by presiding officers of
subordinate courts, such as writing judgments, with a

view to minimizing delay in the disposal of cases and
reducing arrears in courts;

11. Historical development of the legal and judicial system
in India; and
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12. Cultural and social conditions and their impact on legal
and judicial administration.

The scheme also provides for refresher courses of short
duration for judicial officers having put in eight (8) to ten (10)
years of service. The refresher courses according to the scheme
must include:

1. Amendment of the Constitution and the civil, criminal
and other laws in the last ten (10) to fifteen (15) years;

2. Case law — decisions of the Supreme Court/High Courts;

3. New developments in the field of economic laws and
constitutional law;

4. Modern practices of office management, including
documentation and storage of judicial records;

5. Modern jail administration;

6. Measures to expedite disposal of cases in courts and reduce
arrears; and

7. Problems of scheduled castes and tribes, other backward
communities and weaker sections family disputes.

It was also observed that more intensive training is required
to be imparted in view of the generally inadequate knowledge
acquired at the law college. Training must take form of practical
working in the Courts as well as discussions in seminars and
workshops.

Thereafter, claim for in-service training came as a demand
from the judicial officers themselves in their petition before the
Supreme Court by way of a public interest litigation (All India
Judges’ Association v. UOI and Ors. [(1992) 1 SCC 119])
wherein the Supreme Court (in par. 57) observed thus:
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57.0ne of the claims advanced before us was for provision
of in-service training for judicial officers. This we consider
asamust. In fact, the Law Commission in one of its recent
reports has advised that in-service institutes should be
immediately set up. About a year back the Union
Government had proposed the setting up of an All India
In-service Institute but nothing more has been done about
it. In some of the States like Uttar Pradesh and Andhra
Pradesh, such in-service institutes are functioning. e are
of the view that in-service institutes are indispensable for
the upkeep of the efficiency of judicial service. We direct
that an All India Institute In-service Training for higher
officers of the judiciary including the District Judges and a
State Level institute for training of the other members of
the subordinate judiciary with each of the States and Union
territories or one common institute for more than one State
or Union territory should be set up within one year from
now and at any rate not later than December 31, 1992.
This has to be organised by respective High Courts.

The Court further gave directions that In-Service Institute
should be set-up within one (1) year at the Central and State or
Union territory level.

Thereafter, the Supreme Court in All Indlia Judges’ Association
and others v. Union of India and others [(1993) 4 SCC 288]
observed, thus:

The Judge has constantly to be a creative artist. His work
requires constant thinking or display of talent.

The Court directed establishment of National Judicial
Academy and observed, thus:

49. In-service training. Subsequent to the hearing of
the main petitions, the Union Government has announced
the establishment of the National Judicial Academy for
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comprehensive training of judicial personnel. A Committee
under the chairmanship of the Chief Justice of India has
been constituted. The National Judicial Academy when
constituted, we hope, will take over in comprehensive way
all aspects of the training of judicial officers at all stages.
In this view of the matter, we delete the directions issued
to the States for the establishment of Training Institutes
and make it optional for the States to have such Training
Institutes either independently or jointly with other States,
if they find it necessary.

Pursuant thereto, the then chief Justice of India prepared
and sent a blueprint for the establishment of an academy, which
was eventually established as a Society registered under the Societies
Registration Act, 1860 and the National Judicial Academy was
formally set-up in 1994. A massive campus is constructed in
Bhopal where the academy is located. A retired Supreme Court
Judge was appointed as Director General. The Registrar General
of the Supreme Court is the ex officio Secretary of the Academy
and the Chief Justice of India is the ex officio Chairman. No
doubt, the National Judicial Academy at Bhopal is still an
institution in the making.

However, at present, we are having Judicial Academies at State
levels, which include:

1. Lucknow (Uttar Pradesh State);

Nagpur (Maharashtra State);
Secunderabad (State of Andrha Pradesh);
Kochi (State of Kerala);

Jabalpur (State of Madhya Pradesh);
Guwahati (State of Assam);

Ahmedabad (State of Gujarat);

N o g bk w DN
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8. Jaipur (State of Rajasthan);
9. Jammu and Kashmir (State of Jammu and Kashmir); and
10. Bangalore (State of Karnataka).

Once the initial stage of institution-building is over, the focus
shifts to the concept of achieving specific goals. This is the “take-
off” when the judicial training and education schemes have
matured to the extent that they can be channeled to tackle specific
problems for which training is required. In the State of Guharat
where | was a High Court Judge, we established Gujarat State
Judicial Academy and started it without any building by holding
workshops and seminars regularly every month. The purpose was
to have discussions on subjects which were required to be dealt
with on a day to day basis by the Courts. This has its own effect
on the disposal and decision of the cases by the trial Court.
Thereafter, additional programs were introduced to give training
to the newly recruited Judges. Likewise, in the State of
Maharashtra, in-service training is given and workshops and
seminars are held. This has its own effect of ensuring continuous
education and training. Judicial education today in India focuses
on new and innovative methods of training to ensure high
retentivity. Refresher courses are designed in an interesting and
interactive manner so that they supplement the experience of the
judge. The attitude has now become positive and participant
judges have started acknowledging that there is room for
improvement even amongst the most experienced of us. A few
years back, no one would consider it necessary to sensitize a Judge
on gender issues. Today, there are programmes to make Judges
gender sensitive. Social problems, such as environmental laws and
their implementation, are also discussed. For learning something
about the Information Technology and Forensic Science,
discussions are held. Today, we have complex problems resulting
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in complex litigation affecting the society as awhole. T hus, judicial
education is now deeper and value laden than mere knowledge of
various provisions of law.

To improve our quality of judicial education programmes,
we look for ideas and experiences from other countries. Ve would
also benefit from suggestions made in this seminar. | end on the
note that it is our duty as a Judge to remember that while we are
not infallible like the Gods, the duty we discharge is God’s work.

Thank you.
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l. INTRODUCTION

The judiciary system in Indonesia is based on the Civil Law System

with some additional influence from Islamic Law and Customary

Law (adapt law).
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Like all Civil Law System countries that recognize a dual
jurisdiction, namely General of Ordinary Courts and
Administrative Courts, Indonesia also distinguishes between the
two (2) courts. In fact, in the current system in Indonesia,
according to Art. 10 of The Basic Law of The Judicial Power
(Law No. 14/1970), four (4) types of court are recognized,
namely:

1. General of Ordinary Courts (General Courts);
2. Islamic Religious Affairs Courts;

3. Military Courts; and

4. Administrative Courts.

Each type of Courts has its own court of first instance and
court of appeal. The General of Ordinary Courts and
Administrative Courts belong to the Ministry of Department
of Justice and Human Right, and the Islamic Religious Affairs
Courts are supervised by the Ministry of Religious Affairs.
Therefore, selection and training for the new judges are also
supervised by the mechanism set out by each department.

Although the selection and training are carried out by the
Department of Justice, they are done in cooperation with the
Supreme Court, especially in the composition of the examiner
team, since eventually it is the Supreme Court, which will be
using the trained personnel.

Il. SELEcTiION OF NEwW JUDGES

The selection of new judges in Indonesia is based on two (2)
basic qualities, which should be possessed by the Indonesian
judges. The qualities are:

1. The personability, the spirit and integrity; and
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2. The person is highly knowledgeable.
The main aims of this education for candidates for Judges in
Indonesia are:

1

3.
4
S.

The building of judicial personnel, who possess the
morality and integrity, is loyal and obedient to the 1945
Constitution as well as just, wise and noble;

The development of character suitable to the nature and
demand of duties and responsibilities;

The broadening of one’s horizon;
The development of skills and abilities; and
The building of one’s professionalism.

The main objective of the education for the candidates for
judges is providing personnel with effectiveness and potentiality
for their duties.

I1l. SELECTION OF CANDIDATES FOR THE
EbucaTiOoN

Legal scholars aged between twenty-five (25) to thirty-
five (35) years. The examination is held by the
Department of Justice and Department of Religion
annually.

The examination is focused on the good command of
the law and on the observation of candidates’ talent and
morals by means of psycho-tests.

Those who pass the examination are admitted to an
education and training center conducted by the
Department of Justice and Department of Religion.
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Besides the admittance system mentioned above, an
opportunity to enter for an examination is given to the courts
clerk who has already obtained a degree in law with some
special stipulations, as the following:

1. Thattheyacquired permission from the concerned Court’s
Chief of Judge;

2. That his age is under forty-five (45) years old;

3. That he possesses a good character and the ability to
complete the education; and

4. That the result of his List of Employee’s Assessment on
the average is “Good”.

Apart from the mentioned stipulations, a candidate must meet
the following:

1. That heis physically healthy;

2. That he is not physically or mentally disable; and
3. That he possesses a good personal appearance.
The Educational Period:

1. Possess the spirit and integrity, loyalty and obedience to
the 1945 Constitution, and also wisg, just and noble.

2. Be highly knowledgeable.

To be able to perform a good judicial process, and considering
the necessity of a well-planned education program for judges,
Jakarta is chosen to host such program:

1. The Department of Justice and Supreme Court are both
in Jakarta; and

2. Jakarta possesses the facilities for such education, for
instance, and a good supply of teachers/instructors,
educational laboratories, etc.
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The educational period lasts for six (6) months.

After finishing the education and passing the final
examination, the students are assigned to a first class District Court
for two (2) years with duties in administrative and technical
aspects.

IV. TRAINING

The aim of training for judges is to freshen and to improve their
knowledge, especially in the newest aspects of law development,
which should be possessed by the judges. Training for judges is
focused on sullying the materials that are substantial to the demand
and development of law, since a judge’s duty aside from examining
and resolving a case, is also founding law by means of his judicial
decisions.

Training for judges are needed so that the:

1. Judges may improve their skills and gain better knowledge
in the field of science so as to support the maintenance
of law and justice.

2. Language and view pattern can be united and the
sensitivity of feeling for public awareness of law can be
improved. For this reason, judges with wide knowledge
and high dedication are in demand.

3. ldeato have a corps of judges who possess the spirit and
moral integrity and are highly knowledgeable can come
true in order to maintain justice in accordance to the living
law and responsibility to the God Almighty.

In accordance with the main objective of the training, the
focus of the training is the updating of the judges so that they
can keep up with the new developments occurring in society. It is
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expected that new ideas may arise in solving new problems in the
field of law in society. T herefore, training for judges is not carried
out internally by the courts circle, but also includes law scientist
and other experts, as well as officials from Institutions under the
other department depend on focus, Supreme Court, the academic,
the practice.

The legal grounds for carrying out training for judges are as
follows:

1. The Basic Law for Public Functionaries (Law No. 43/
1999);

2. The Supreme Court general secretary decree No. MA/
Pansek/O07/SK/1V/2002 on provider judicial
technical training of judge and clerk of a court, among
other things the Pattern of Training for Judges; and

3. Executing formation of the above mentioned decree.

The training takes approximately five (5) days and the method
used varies according to its objective, such as:

1. Lecture;
2. Discussions; and
3. Comprehensive evaluations.

V. CURRICULA IN TRAINING

» Economic Law

» Investment, Licensing, Leasing, Franchising, etc.
» Banking

* Environmental Law
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e Human Rights

 Intellectual Property Law

* Islamic Law

e Code of Conduct (Professional Ethic)
 Judicial Procedure

e And many other fields

V1. OTHER FORMS OF TRAINING

Besides the routine training conducted by the education and
training center, there is training in the nature of technical cases
solving held by the Supreme Court cooperating the other
institution for a week focusing on certain topics as Judicial skill
workshops, intellectual property rights, the civil law, civil law
procedure, administrative law, environmental law, international
civil law, etc.

VII. ConcLusION

In my opinion, classification and training system for new judges
in Indonesia show some principal distinction to countries,
especially to those whose law history was influenced by the
tradition and the system, since selection and training of new judges
in a country depends on its own judicial system.

In the era of vastly developing international relations such as
now with foreign countries (globalization), in my opinion, to
increase the studies of substances and other issues on various
subjects of law in a comparative study, especially on fields
connected with trade relations between the respective countries;
environment; or other relations connected with judicial procedure.
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The judges countries need to understand the aspects of law
practiced in each neighboring country both on procedural and
substantial side.

This can be done in stages, for example:

» By exchanging publications on jurisprudence, a judiciary
system and training system among the respective
countries.

» By exchanging visits in the scope of comparative studies
for judges, in which the results will become the input for
curricula of the education and training of the judges
(include new judges).

» By cooperating for comparative studies on training system
so that access will be opened for improving respective.

e The future legal cooperation should also cover the topic
or study of important judicial training system and its
problem, especially about the method, curricula and
experiences.



Training of Judges in Israel by the
Institute of Advanced Judicial Studies*

Judge Haim Porat*™

|, FOREWORD ......oiiinsrsssinssssssssisssssssssssssssssssssssssssssssssssssssssanns 99
Il THE INSTITUTE oooecsssisssesssssnsesssssssssssssssssssssssssssssssssssssssnnas 99
1, THE INSTITUTE'S ACTIVITY coovrrrrrrreresrssssssssssssssssssssssssssssssssssssssssenns 100
IV. ConTRIBUTION TO THE WORK OF THE

APPOINTMENTS COMMITTEE ..ovvvvversiisssssssssssssssssssssssans 102
V. CONTRIBUTION TO THE EDUCATION OF

NEWLY APPOINTED JUDGES ....cccvvvuervinnsssinsssssnsssssnssssssssseens 108
V1. CONCLUSION ...ooimrnrriinisssssssssssssssssssssssssssssssssssssssssssssees 111

Delivered at the First Australasian Judicial Educators Forum,

on February 11, 2003, at the New World Renaissance Hotel,
Makati City, Philippines. In memory of Justice Yoel Sussman.

* ok

Judge Haim Porat is the Vice President of the International
Organization for Judicial Training (10JT). He was appointed
as Judge of the Tel Aviv Magistrate’s Court in 1973, and the
Tel Aviv District Court in 1977, where he was also appointed
Vice President in 1996, until his retirement in 2001. He
specializes in Rent Restrictions Law, Family Law, and Disability
and Invalids Law. He has been serving as lecturer in Israel’s
Institute of Advanced Judicial Studies since 1984, and was
appointed Deputy Director in 1995.



2003] TRAINING OF JUDGES IN ISRAEL BY THE 99
INSTITUTE OF ADVANCED JUDICIAL STUDIES

|. FOREWORD

In Israel, Judges are appointed by the President of the State upon
the recommendation of an appointment committee of nine (9),
consisting of the Supreme Court President and two (2) Supreme
Court Justices; the Minister of Justice and another government
minister; two (2) members of the Knesset or the Israeli Parliament,
who are normally a member of the coalition and a member of
the opposition; and two (2) members of Israel’s Bar Association.

The appointment of a Judge is usually for life until the
retirement age of seventy (70). Retirement may take place earlier
according to certain regulations stipulated by law.

Most candidates for judgeship were formerly lawyers, either
in public or private practice, after they have been awarded at least
a degree upon completion of their academic studies in a faculty
of law, have apprenticed for a year to a lawyer or a Judge, and
have practiced law for a considerable number of years.

About five hundred (500) Judges are now serving in Israel.
Il. THE INSTITUTE

The Institute of Advanced Judicial Studies was inaugurated in
1984 as a unit of the Supreme Court complex. Although the
Ministry of Justice funds it, it enjoys autonomy in professional
activities. The initiator of the project and its first director for
many years was Dr. Shlomo Levin, who now serves as Deputy
President of the Supreme Court, with the encouragement and
support from the late Justice Dr. Yoel Sussman, a former President
of the Supreme Court, in whose memory the Institute is named.
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Policy for the Institute’s activities is determined by its
Academic Council, which is currently headed by Justice Shiomo
Levin. Members of the Council comprise Judges from various
levels of the Judiciary appointed by the Supreme Court President,
Presidents of Israel's Courts of all levels, and the Deans of the
faculties of law of Israel’s universities.

The Institute’s Director is a Supreme Court Justice, currently
Justice Theodore Or, who has two (2) deputies, both Senior Judges.
The Supreme Court President appoints all three (3).

The Director of the Institute executes the Academic Council’s
policy in the activation of the Institute, dealing with everyday
matters, including the scheduling of courses for each year. Among
other considerations, the Director takes into account suggestions,
addressed to him by Judges every year.

All the functionaries, whom I have mentioned, work for the
Institute on a voluntary basis while also doing their other jobs.

The Institute has a Secretariat in which two (2) Clerks have
full-time, and two (2) others have part-time posts.

I1l. THE INSTITUTE'S ACTIVITY

The Institute organizes more than fifty (50) courses of advanced
judicial studies per year for Israel’s Judges. The courses are usually
two (2) to six (6) days in duration, with a few exceptional courses
of longer duration, lasting for ten (10) and even fifteen (15)
days.

Every Judge has a right to choose the courses in which he
wishes to participate in for seven (7) to ten (10) days annually,
with the approval of the President of the court where he serves
and the Institute’s Director.
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Every course is managed by one (1) Judge who plans the
course’s program, and submits such to the Director for approval.
The lecturers are serving, current and retired Judges, Israeli
academics, and guest lecturers from abroad. T he courses are usually
held at hotels with which the Institute has an annual contract.

The scope and range of the courses are widespread:

1. They deal with the various branches of law, both in theory
and practice;

2. They may be composed of purely academic lectures;
3. They instruct in computerization and mediation;

4. They encourage friendly relations among the Judges of
various courts, who are joined by their spouses on
weekends;

5 The general training of Judges shortly after their
appointment is fostered both by meetings lasting several
hours arranged for them with Senior Judges, and by a
concentrated ten (10) day course divided into two (2)
parts of five (5) days each;

6. There are courses for Judges in specialty law courts, such
as those for labor, family matters, juveniles, and traffic, as
well as administrative courts and court registrars;

7. Courses are organized for the Presidents and Vice
Presidents of all court levels.

During most of its history, the Institute has contributed to
the work of the Appointment Committee in the process of
assessing lawyers or candidates for judgeship referred to it by the
Committee. At the end of each course lasting about six (6) days,
the Institute presents the Committee with its evaluation of each
candidate.
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The Institute maintains contact with institutions of further
education of Judges and other officials in the world of law all
over the world, welcomes Judges from abroad as guest lecturers at
the Institute, and supports the exchange of Judges for the purpose
of enhancing judicial training in accordance with arrangements
with other institutions performing similar tasks to ours in other
countries.

Now I would like to elaborate on two (2) of the Institute’s
activities. Firstly, its contribution to the work of the
Appointments Committee in its evaluation and appraisal of
candidates for the Judiciary. Secondly, its contribution to the
education of newly appointed Judges.

IV. CoNTRIBUTION TO THE WORK OF THE
APPOINTMENTS COMMITTEE

In Israel, Judges are appointed by the President of the State of
Israel upon the recommendation of an Appointments Committee
of nine (9) members. The members are the President of the
Supreme Court and two (2) other Supreme Court Justices; the
Minister of Justice and another government minister; two (2)
members of the Knesset, usually consisting of a member of the
coalition and a member of the opposition; and two (2) members
of Israel’s Bar Association. The appointment is usually for life
until retirement at the age of seventy (70), although voluntary
retirement is permitted earlier, in accordance with certain
conditions laid down by law.

Most candidates for judgeship are members of the legal
profession, whether in private or public practice. They must all
have first-degree in law, have apprenticed to a lawyer or Judge for
one (1) year, and have been practicing law for a considerable
number of years.
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Anyone who has the qualifications defined by law to be
appointed to the judicial Bench and wishes to serve as a Judge is
required to submit his application to the Director of Courts. He
must complete an application form supplying the details of his
curriculum vitae, personal and professional career, general and
professional education, the law firms where he has worked, and
the areas of his legal expertise. He must name referees with whom
he is well acquainted and who will be able to give their opinions
about his qualifications for judgeship.

The Director of Courts collects information about the
candidate and contacts the referees for further information about
the candidate. The Director supplies the referees with a
comprehensive questionnaire in order to obtain a complete profile
attesting to the degree of his suitability for judgeship.

The candidate’s essential characteristics, which are considered
and appraised and about which the referees are requested to
comment, are laid down in the regulations promulgated by the
Minister of Justice in 1984 and amended in 1987 in “Rules for
the Judiciary (Terms of Reference for the Appointments
Committee of 5744 (1984)).” The characteristics required are as
follows:

1. Knowledge and skillfulness in the legal sphere, including
legal training in the various fields of law, legal perception,
and thoroughness in preparing legal materials;

2. Ability to express oneself orally and in writing;

3. Efficient and effective organizational ability, demanding
good management, supervision, methodical working
habits, punctuality, respect for deadlines, as well as diligence
and a practical and realistic approach to work;
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4. Authoritativeness and skill in conducting legal
proceedings, decisiveness in reaching conclusions, ability
to distinguish between essentials and trivialities, logical
reasoning, as well as open-mindedness in examining all
the factors before arriving at the right conclusions;

5. Ajudicial temper, which expresses itself in, among other
things, patience, tolerance, open-mindedness, gravity,
perseverance in stressful situations, the ability to
communicate with others, and courtroom manners;

6. Integrity, intellectual honesty, decency, high moral
standards, and lack of bias;

7. Wisdom and understanding;

8. Agood reputation, both as a lawyer and a person in his
daily interactions; and

9. Motivation.

Every detail relating to the candidate is collected and laid
before the Appointments Committee. Each candidate is invited
to an interview lasting approximately half an hour by a sub-
committee consisting of at least three (3) members of the
Appointment Committee.

Quite often, the references are incomplete. Information may
be inadequate, there may not be a clear picture of the candidate’s
qualities, and the interview may not be long enough. It may,
therefore, be difficult for the Committee to reach a clear-cut
conclusion with regard to a candidate’s suitability for the position
of aJudge.

It has, therefore, become normal procedure to refer candidates
to the Institute of Advanced Judicial Studies to attend a course
lasting approximately six (6) days during which they are observed
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by a number of experienced Judges who are also members of the
Institute’s staff.

Amendments have been made to, and improvements have
been introduced into the syllabus of the course during the years,
as a result of suggestions made by professionals specializing in
the psychology and human resources.

Currently, the set-up is as follows:

1. The Institute equips each course with a Director and two
(2) observers who are usually members of the Institute’s
regular staff and have years of experience from similar,
earlier courses. T he three (3) are assisted by visiting experts
in psychology and human resources.

2. Twenty-one (21) candidates for judgeship are invited to
each course. They are divided into three (3) fixed
discussion groups of seven (7), each of which is headed
by one of the three (3) staff members mentioned above.
Every group has six (6) sessions, each lasting ninety (90)
minutes. The staff members switch groups in order that
each of them may attend two (2) sessions of each group
and observe all twenty-one (21) candidates.

Each group participates in discussions conducted
either by a staff member or by one of their own candidates
chosen by the staff member. Subjects for discussion are
many and varied, including judiciary ethics and reactions
to different situations, expectations from their work as
judges and the consequent changes in their lifestyle
resulting from their appointment to the Bench. The
discussions may concern various judicial issues, such as
moral dilemmas, and attempts are made to bring the
participants into a common ground. Every member of
the group participates fully in the discussion groups.
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In addition, lectures and discussions take place also at
plenary sessions with the participation of all candidates.
Each lecturer uses his own initiative in deciding how to
involve all the candidates in the discussion. The Institute’s
three (3) staff members are present at all the plenary
activities, keeping the candidates under observation and
taking note of their reactions, general behavior, and verbal
contributions.

All the candidates are required to write a sentence after a
conviction in a criminal case. T he details of the case are
supplied to the candidates at the beginning of the course.
The three (3) staff members examine the verdicts written
by the candidates. This is followed by a mock trial based
on the same legal sentence, with the active participation
of the candidates as Judges, prosecutors, defense
counselors, and accused. Subsequently, the trial becomes
the subject of a general discussion in which all the
candidates participate.

In addition to the mock trial, the Institute stages a number
of mock preliminary hearings, such as small claims court
cases and proceedings in mediation where the candidates
act as Judges, mediators, and counselors.

Allin all, every candidate is able to play an active part in
the simulated activities, as well as participate in the
discussion groups and plenary sessions.

The three (3) staff members stay with the candidates
during the whole course, keeping them under observation
and gaining impressions from their reactions during
lectures, at discussions, and in leisure time.
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Upon the termination of the course, the staff members
complete an evaluation form for each candidate. They comment
in writing on the candidate’s character, discussing whether the
candidate has the necessary characteristics of a Judge as detailed
above.

It is not always possible to diagnose and appraise all the
candidates satisfactorily either because they have inadequately
expressed themselves or have been passive or insufficiently active.
However, years of experience have lead us to believe that it is
usually possible to detect the best of the candidates and expose
the ones who would not make good Judges. Where the diagnosis
is incomplete or a decision is difficult, the staff is very careful in
forming its opinion in order to avoid mistakes or cast an
undeserved slight on a candidate. In such cases, the staff may
recommend that additional information about the candidate be
obtained or that his application be reconsidered again at a later
date, possibly after a test period of activity in a post, which is not
that of a permanent Judge, such as a temporary post of a Traffic
Judge or Court Registrar. The staff members occasionally attest
that they have been unable to make a definite recommendation
at that stage and abstain from deciding for or against a candidate.

The completed assessment form is forwarded to the
Appointments Committee and serves as an additional source of
information about the candidate.

It should be noted that a considerable number of Judges
appointed in recent years have completed the Institute’s course.

Recently, there is discussion on whether it would be preferable
to subject candidates to a psychological examination. Experts in
the fields of psychology and human resources have taken position
that it is more advantageous for candidates to attend the Institute’s
course than to take psychological tests. The reason they gave was
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that senior and experienced Judges are more acquainted with the
legal profession and the Judiciary than psychologist and, thus,
could better evaluate and appraise candidates for judgeship. It is,
therefore, appropriate to continue our courses and provide our
legal staff members with support, advice, and guidance of
professional psychologists and human resource experts.

V. CONTRIBUTION TO THE EDUCATION OF
NEewLYy APPOINTED JUDGES

Since Judges appointed in Israel are usually quite experienced in
the judicial sphere, they do not need basic training in law. However,
being a Judge is different from being a lawyer. It is, therefore,
necessary to educate new Judges in the differences between these
two (2) branches of the legal profession.

The Institute’s concerns with newly appointed judges are
mainly with their:

1. Integration into the courts where they will serve;
2. Initial training; and
3. Methodical training.

To facilitate the integration of newly appointed Judges into
their environment, certain principles have been laid down and
circulated among the Presidents of Israel's law courts. These are
directives for the assignment of Judges, for introducing them to
their new colleagues, for providing them with mentors for limited
periods, for allocating a modest workload to them at the start,
and for supplying them with support and advice during the early
stages of their work. Since this aspect of their work does not
involve the Institute, I will not go into detail.
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The initial training of new Judges occurs during the first year
of their appointment. They are invited to one (1) or two (2)
meetings with Senior Judges, at least one of whom is of the
Supreme Court. At those meetings, a variety of subjects are
discussed and the newly appointed judges can raise all the problems
they are facing at the early stage of their new career. They are
provided with guidance concerning behavior in the courtroom,
conduct of court proceedings, writing decisions, and so on.

The methodical training of newly appointed Judges is
performed by the Institute. It organizes a course for their further
judicial education. A course lasting ten (10) days and divided
into two (2) parts, each for five (5) days, is scheduled once per
year enabling all the new Judges to participate during the first
year of their work on the Bench. The wide course has three (3)
objectives:

1. To provide newly appointed Judges with the means to become
acquainted with public entities, which are linked to the
Judiciary, and work either with it or parallel to it. These include
the following:

Prison Service Authority;

o &

Police;
Medical Forensic Institute;

o o

Directorate of Courts;

e.  Public Defense;

f. Legal Aid;and

g. Probation and Social Services.

Acquaintance with these entities is achieved through frontal
lectures from their representatives and by visits to prisons
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and police installations. The lecturers make reference to the
problems that they face in their dealings with the law courts,
and which should be taken into consideration by all Judges.

2. Toidentify matters of general nature, which the Judges will
have to face from a completely new viewpoint because of the
vast difference between their past work as lawyers and their
new work as Judges. The subjects given, with opportunities
for the Judges to ask questions, are inter alia:

Awarding temporary remedies in civil proceedings;

o 2

Detention of suspects;
Writing judgments;

o o

Handling court proceedings;

324

Handling preliminary hearings;

=h

Settlements and compromises;

0. Legal and behavioral proceedings to prevent violence
within the family;

h. Differences between criminal and civil trials;
I.  Differences between adult and juvenile trials;

J. Selected problems in the law of evidence and arrest
proceedings;

k. Handling small claims court proceedings; and
. Judicial ethics inside and outside the courtroom.

3. To organize discussion groups, which enable the new Judges
to discuss their problems freely and obtain practical advice.
Every group participates in approximately five (5) to six (6)
sessions each lasting about ninety (90) minutes and controlled
by an experienced Judge who is a member of the Institute’s
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staff. Participants may raise any question or disclose any
concrete problem, that they have encountered in their
respective courts. It appears that the multiplicity and variety
of the questions and problems stem from their transition
from law office to the Judiciary.

The course ends with a final plenary session, as well as a social
event, which gives the feeling of belonging to, and integration
in, the judicial community and the family of Judges.

VI. CoNcLUSION

We try to improve our activities in the Institute all the time,
always learning from other people’s experiences, as well as from
our own.V\& believe that nothing can compare with lessons learned
from experience and exchanges of opinions with others.

Itis our sincerest hope that membership and participation in
the activities of the International Organization for Judicial
Training (I0JT) will raise the ability and quality of judgeship
and further improve and inspire the activities in our local Institute
of Advanced Judicial Studies.



State of Judicial Education*

Justice Davone Vangvichith™

First of all, on behalf of the Lao delegation, | am very pleased
for having the opportunity to attend this conference and to meet
with the Chief Justices coming from different countries. | would
like to take this opportunity to express my thanks to the
committee responsible for the conference for giving me the chance
to directly learn from other countries and to exchange amicably
opinions on judicial education. T herefore, | take this occasion to
congratulate the organizers of the conference and wish the
conference every success.

Now, please allow me to inform you that in 1989, the
government of the Lao PDR began to thoroughly reform the
economic mechanisms and the legal system, and established the
foundations for the transmission to a market economy and the
rule of law. The constitution of the Lao PDR was promulgated
on August 15, 1991, which represented a milestone in the law
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reform process of the Lao PDR. Now, the Lao PDR became
party to various international and regional legal instruments and
enacted various laws and decrees.

According to the law of the People’s Court of the Lao PDR,
the People’s Court has the duty to punish and educate violators,
upgrade the legal understanding and educate civilians in order to
make people obeying state’s regulations and living style in society
to implement the laws strictly, to respect the right, liberty and
dignity of the people. For these purposes People’s Court have
extremely spread and disseminate laws in society as a whole.

The People’s Supreme Court does not have an office or special
division, which is directly dealing with legal dissemination or legal
propaganda. However, People’s Supreme Court has organized
three (3) legal seminars a year and each seminar runs from five
(5) to seven (7) days. Periodically we have issued bulletins, which
are included legal principles, legal case proceedings and convictions.
These Bulletins also mention the international legal experiences.
These Bulletins have been issued a set of 1000 copies and have
been widely admired by the readers. Aside from that, we have
responded to unclear questions from people and put them into
the daily newspaper. e sometimes broadcast the implementing
laws and practical tasks of People’s Supreme Court on National
Television. In addition, the Courts have explained the laws and
described the causes and the facts of the offences as well.

In Lao PDR, there is a Department of Legal Training and
propaganda, which belongs to the Ministry of Justice and
responsible for the legal dissemination. However, both People’s
Supreme Court and Ministry of Justice have mutual cooperation
and close relationships.
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Judicial Education will make people acknowledge their right,
and know what is wrong and right. They should know how to
behave and thus, reduce offenses in society. Accordingly, there
will be more peace in society, which contributes to development.

Actually, Judicial Education should be set as a curriculum in
primary school in order to implant a good, ideal and legal
knowledge for new generations to help groom future good leaders
for the country.

Excellencies,
Distinguished Delegates,

| believe that the experiences in judicial education discussed
and exchanged on this conference will be developed in profit of
the world and in favor of every country. Furthermore, | also
consider this conference as a symbol for improving the
cooperation between us in promoting the judicial education.

Finally, I believe that this kind of conference should be held
in the future. | wish great success to the conference, and happiness
to all participants.

Thank you.
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Judicial Education in the Union
of Myanmar*

Dir. U Soe Nyunt**

What office, agency, or institution is charged with judicial
education in your jurisdiction?

The State Peace and Development Council has delegated
judicial powers of the State to the Supreme Court of the
Union of Myanmar. As there isno such Judicial Ministry or
Ministry of Justice at the present administration, the Supreme
Court has to take all responsibilities that concerns the
Myanmar Judiciary. The Attorney General’s office stands
independently or apart from the Supreme Court. The Jail
Department and law enforcement bodies, such as the Myanmar
National Police Force and the Bureau of Special Investigation
are under the supervision of the Home Ministry.

The Training and Research Development of the Supreme
Court is in charge of judicial education. Only judicial officers
are trained to discharge their duties as Judges at different levels
of the court system throughout the Union of Myanmar.

* 3k
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3. In our continuing effort to increase our efficiency and
productivity, it must always be remembered that the primary
function of the subordinate courts is the administration of
justice. In addition to ensuring that cases are dealt with
expeditiously, it is at least equally important for us to ensure
that we constantly strive to further improve and enhance the
quality of our trial and adjudication processes. In this respect,
the professionalism and competence of the judicial officers
have to be upgraded. Workshops and seminars will be held to
equip them with the knowledge required to handle the
increasingly complex cases dealt with by the subordinate
courts.

4. Thetraining and education for potential Judges in Myanmar
is carried out by the Judicial Training Institute under the
direction of the Supreme Court.

5. Aswith the typical common law system, there is no judicial
training prior to appointment, although those appointed must
attend the judicial training course at the Judicial Training
Institute.

6. The Institute undertakes training for newly-appointed judicial
officers over a period of three (3) months. As a result of this
training, a trainee, after completing the coursg, is sent to the
Central Institute of Public Services, which all government
servants have to attend before entering their respective fields.

7. The judicial education programme is classified in four (4)
core areas:

a.  Bench Skills;
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OF MYANMAR

b Legal Knowledge;
¢. Judicial Administration; and
d. Ethicsand Conduct.

. What does judicial education in your jurisdiction consist of
and what are its key components?

The Judicial Officers Training Institute, established in 2002,
is situated in Hlaingthayar Township. The Institute has a staff
of nine (9), of whom one is Deputy Director, two (2)
Assistant Directors, and six (6) Staff Officers, all of whom
are selected by the Supreme Court.

Instructors drawn from the Judiciary are judicial officers, and
though they retain their positions as Judges, Directors, or
Deputy Directors, they devote their time to the work of the
Institute. All instructors confine their teaching to their
respective field of specialization, such as civil law, criminal
law, administration, and logistics. T he instructors are experts
with sound practical experience, or are able to emphasize the
practical aspects of the problems.

. Judicial education is delivered in relation to:

a. Improving a Judge’s knowledge of the law;
b.  Improving a Judge’s skills in judicial administration; and

¢. Contributing to a Judge’s understanding of the society
in which he or she is administering justice.

. The case for judicial education, if it admits of any variations
in its strength, is at its strongest on the appointment of a
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Judge. New Judges need new knowledge and skills. The
confidence of any new Judge is bound to be enhanced by the
opportunity to learn from those experienced in the art of
judging.

5. The objectives which they sought from a judicial orientation
programme are to:

a.

Develop a judicial perspective through promoting
knowledge and understanding of the role of judicial
officers in the administration of justice;

Consolidate and develop the skills of judging, and
techniques of problem solving;

Promote a judicial disposition in relation to the attitudes,
values, ethics, and conduct appropriate to judicial office;

Encourage and provide an opportunity for participants
to review and critically reflect on their educational
experience; and

Provide a framework for collegial interaction and the
exchange of experience.

6. Theaims and objectives of the Institute are:

a.

b.

Orientation and training of new Judges and Magistrates;

In-service training and education of Judges and
Magistrates;

Holding of conferences, seminars, workshops, and
symposium for the improvement of the judicial system
and the quality of judicial work; and

Publish journals, research papers, and reports.
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7.

OF MYANMAR

In addition to pre-service and in-service training of judicial
officers, the Judicial Officers Training Institute arranges
seminars and conferences for Judges to enhance their
knowledge and equip them with modern techniques of court
administration and court management. Furthermore, seminars
are also held on important legal issues and topics of current
interest to the society. Special features are arranged on
specialized technical subjects to equip the judicial officers by
enhancing their knowledge and understanding of the law.

After the initial training period has been completed, field
training begins at the courts. It should be noted that we do
not have “moot-court” training in the Institute because newly-
appointed judicial officers can familiarize himself with the
realities of litigation through his work during the period of
field training.

During the field training at the court, each trainee is assigned
to a Judge of a township court who tries to impart to the
trainee a sense of litigation as seen from the judicial point of
view. He studies actual records of pending cases before trial
and attends trial with the Judge. He is thereby enabled to
observe the conduct of real trials, and not moot-trial, through
which he can learn how a Judge presides at a trial and finds
facts. This also gives him an opportunity to observe the
activities of lawyers and their skill in conducting the
examination of witnesses just as though himself were a judge.
After the trial is over, he obtains a critique of his fact-finding
from the Judge, and then he drafts the judgment, which the
Judge corrects.
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After completion of the on-the-job training lasting about
one (1) month at township courts in'Yangon, where they
have learned the practical side of the job, the trainees are
invested with the power of Magistrate of the Third Class
and given a posting as Deputy Township Judges. Depending
on the efficiency and expertise of the Magistrate concerned,
the Second Class magisterial power would be invested after
six (6) months. As to original civil jurisdiction, the Deputy
Township Judge has a pecuniary jurisdiction to try original
civil suits for a maximum value of 300,000 kyats.

Subsequent training for the appointed Judge throughout
his career are refresher courses, seminars, and workshops
conducted by the Supreme Court. The following training
courses, refresher courses, and on-the-job training courses
have been conducted by the Supreme Court:

a Special advanced judicial officers’ refresher coursg;
b. In-service refresher course for Township Judges;
¢.  In-service refresher course for District Judges; and

d. On-the-job training course of newly recruited judicial
officers.

The aims and objectives of in-service training for judicial
officersare to:

a Have correct views and understanding in performing
duties;

b.  Become qualified Judges at various levels of courts;
¢. Possess good grounding for further promotion;



2003]

13.

14.

15.

16.

JUDICIAL EDUCATION INTHE UNION 121
OF MYANMAR

d. Perform court administration and case management
effectively; and

e. Be capable of supervising the staff closely.

The Institute employs all standard techniques for imparting
training, which include classroom lectures by Judges,
Directors, and Deputy Directors, supplemented by panel
discussions and case studies of important judgments of
the superior courts on issues pertaining both to substantive
and procedural laws.

Syndicate discussions also form part of the training
methodology, which aim to provide an opportunity for
the participants to interact and exchange their knowledge
and experience with one another. This helps in the analysis
and articulation of current juridical issues. T he participants
are divided into a number of groups. One of the participants
is designated as Chairman, who prepares a syndicate report
with the help of others. The report is then presented in a
plenary session held at the end of the course.

Another method applied by the Supreme Court to increase
the education of Judges is to rotate them from one region
to another. Myanmar, with a population of 51 million, is
made up of 135 indigenous races with diverse customs and
cultures. So transferring the Judges from one region to
another, i.e., from the city to the remote places and vice
versa, has the effect of widening their knowledge and
perception of the country, thereby making them more
broad-minded, compassionate, mature, and wiser. In short,
better and more learned Judges.

To control and manage the affairs of the Institute and for
the successful implementation of the training programme,
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there is the Training Supervisory Committee headed by the
Director General and comprising Directors of the various
branches of the Supreme Court. The responsibilities of
the Committee are to:

a Exercise general supervision over the affairs of the
Institute;

b. Lay down the policy and programme for training or
approved course of training; and

c. evaluate and examine the activities of the Institute.

The Institute is fully equipped with classrooms, seminar
rooms, library, computer laboratory, and a conference hall,
which has a capacity of 100 seats. Hostel is available for
accommodating the guest speakers and the trainee Judges.
The syllabus prescribed comprises the teaching of law, both
substantive and procedural, the art of judgment writing,
and the teaching of judicial norms and etiquettes. The Judges
are also taught necessary administrative skills, including
accounting.

Judicial training is a most essential component of the system
of administration of justice. The legal system and the system
of administration of justice cannot be successfully carried
out in the absence of trained Judges, who must have the
capacity to conduct judicial proceedings in an effective and
efficient manner. There has to be a constant endeavor to
improve the pace of delivery and quality of justice through
timely changes and improvements in laws and procedures.
Furthermore, modern information technology and judicial
education programme should be combined to speed up the
processes and to enhance the competency of the Judges.
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. THE ISLANDS

The Northern Mariana Islands, a Commonwealth of the United
States, is located just three (3) hours directly east of Manila.
There are three (3) main islands; Saipan, Rota, and Tinian, with a
combined population of about 70,000, including 18,000
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Filipinos. I am proud to say that many of our islands’ traditions
and culture are similar to that of the Philippines. Ferdinand
Magellan discovered the islands in 1521 on his voyage to the
Philippines. Spanish influence, therefore, is quite evident in the
Northern Marianas.

The Northern Marianas became a U.S. Commonwealth in
the late 1970's. Prior to its Commonwealth status, we were part
of the Trust Territory of the Pacific Islands, along with Palau, the
Marshall Islands, Chuuk Islands, and other Micronesian entities.

Our government is indeed very new. The structure of
government is generally organized like a State of the United States,
with three (3) branches — executive, legislative and judicial.

Il. THE COMMONWEALTH JUDICIARY

Our Judiciary is a small organization compared to other
jurisdictions. We have the local courts and the U.S. Federal
District Court. We are all under the U.S. Ninth Circuit Court
system. The local courts consist of the Supreme Court and the
Superior Court. The Supreme Court was established just fourteen
(14) years ago. It is composed of three (3) justices who serve for
aterm of eight (8) years.

The Superior Court, which is the trial court, has five (5)
Judges who serve for six (6) years. The Justices and Judges are
appointed by the Governor and confirmed by the Senate for the
initial term, but all must face a retention election thereafter.

I11. JubiciAL EDUCATION

There is no formal or established judicial education program
within the Northern Marianas Judiciary. Indeed, we are fortunate
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to receive an invitation from the Philippine Judicial Academy
(PHILJA) to attend this Forum so that we can learn and
understand what jurisdictions in the region are going through in
running their judicial education programs.

While there is no judicial education program in the Northern
Marianas, we recognize the importance of continually educating
our Justices and Judges.\\e rely heavily on programs sponsored
by the National Judicial College in Reno, Nevada, the National
Center for State Courts based in Virginia, and the American Bar
Association’s Judicial Division. Some of you might have taken
courses from these organizations. Each year our Justices and Judges
have to travel to the United States to take courses, mostly at the
National Judicial College (NJC). New judges spend two (2) to
three (3) weeks at the NJC to undergo intensive training. Other
Judges and Justices take one (1) or two (2) courses a year.

Our court is a member of the Pacific Judicial Conference,
which is an organization consisting of members from the Republic
of Palau, the Federated States of Micronesia, the Marshall Islands,
and Guam. In August 2001, about 100 Justices, Judges, and Court
Personnel congregated in Saipan to attend a judicial conference.
Prominent law professors and educators were brought in from
the U.S. to conduct judicial and legal education programs. Finally,
the conference emphasized the need to establish a consistent
judicial education program in Micronesia so that Justices and Judges
do not have to incur exorbitant travel and lodging costs in the
us.

The National Judicial College and the Ninth Circuit Court
are conducting feasibility studies on extending their programs to
Micronesia by sending out judicial educators. Although the islands
have different political entities, they face similar problems in
operating their judicial systems. A judicial education focusing on
the region, much like what the NJC is offering to American tribal
courts, will improve the quality of the judicial system.
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In Pakistan, the Federal Judicial Academy is charged with the
responsibility of imparting judicial education. It was set up
by the Government of Pakistan at Islamabad in September,
1988. It is an autonomous body, and functions under a statute
called the Federal Judicial Academy Act, 1997. To control
and manage the affairs of the Academy and formulate policy
and syllabi for the training of Judges, there is a Board of
Governors headed by the Chief Justice of Pakistan and
comprising the Federal Minister for Law and Justice, the Chief
Justices of the High Courts, the Attorney General of Pakistan,
the Secretary of the Ministry of Law and Justice, and the
Director General of the Academy. Under the statute, a fund
known as the Academy Fund has been established, which is
mainly resourced by grants made by the Federal and Provincial
Governments.
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2. The main aims and objectives of the Academy are:

a. Orientation and training of new judges, law officers, court
personnel, and their in-service training and education;

b. Holding of seminars, conferences, workshops, and
symposia for improvement of the judicial system and
quality of judicial work; and

C.  Publishing journals, memaoirs, research papers, and reports.

3. Thecore curricula of courses consists of Civil and Criminal
Laws, Islamic Laws, financial management, court and case
management, service laws, medical jurisprudence, computer
science, and many other allied subjects with emphasis on
applied knowledge. T he training system is a blend of classroom
instructions and extension lectures. All the standard techniques
are employed for imparting training, including classroom
lectures by Judges, eminent jurists, and scholars, supplemented
by panel discussions. The faculty consists of the Director
General and five (5) Directors of Instruction. The courses
are invariably residential. A well-equipped computer laboratory
with Internet facility and a specialized library have been
established for the benefit of the trainees.

4. The Academy has so far conducted twenty-two (22) pre-
service and thirty (30) in-service training courses for Judges
of different levels, three (3) courses for court personnel, seven
(7) computer courses, and held as many as twenty-four (24)
seminars, workshops, and conferences. A total of 2,000 trainees
of different levels have benefited from these courses.
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|I. EbucaTiON PoLicy

A brief background is necessary to have some understanding of
judicial education activities in Papua New Guinea (PNG).

Papua New Guinea’s judicial system is based very much on

the Anglo Saxon System. T he hierarchy of the formal court system
consists of the Supreme Court of PNG, the National Court of

*®
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Justice, and the District Courts. The Supreme and National Courts
are presided over by Judges, and Magistrates preside in the District
Courts.

Prior to 2000, there was an ad hoc Judicial Education
Committee. There was no formal policy in place for judicial
education as it is understood and implemented today. At that
time, judicial education consisted mainly of attending overseas
conferences.

This, we found, was of no real benefit in terms of improving
the skills of judicial officers and of having experienced and trained
personnel in country. Consequently, a deliberate decision was made
to have a formal judicial education policy in place. After many
deliberations, the Judges and the Magistracy adopted a formal
Judicial Education Policy for the Judiciary.

An Education Policy has been prepared and endorsed by the
JEC and later approved by the Judiciary.

Il. STRATEGIC PLAN

After the policy was adopted, it was realized that it was necessary
to identify the needs of the judicial officers. It was considered
necessary to conduct some kind of analysis to determine their
appropriate skills training. It was found that a Training Needs
Analysis (TNA) would have to be conducted to determine and
prioritize the training needs of the judicial officers. Thus, in 2001,
a TNA was conducted.

Then a Professional Development Strategic Plan (PDSP)
had been prepared for the years 2000 to 2003. This Plan has
subsequently been updated and revised. A detailed Plan for 2004
has not as yet been developed for JEC. However, it is expected
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that such a Plan would contain similar activities to that contained
in the original PDSP, but budget limitations coupled with court
backlog may curtail the extent of professional development
activities to be undertaken. A Judicial Officer Mentoring Program
has been developed and implemented with a pilot scheme being
conducted in a Provincial Centre. This has commenced with a
course for mentors we conducted last year in Lae.

I1l. PrRoPOSED ITEMS FOR INCLUSION
IN THE 2004 PLAN

The Proposed items for inclusion in the Plan for 2004 include:
& Judgment writing and decision-making;

b. Case management;

. Criminal track refresher;

d. Civil procedure and recent developments; and

e. Mentoring Program refresher.

IV. UTILizATION OF KNOWLEDGE AND
MAaTERIALS GAINED FROM PJEP

A. Train the Trainer

Staff trained in theTrain the Trainer courses of the Pacific Judicial
Education Project (PJEP) have been actively involved in the
development and delivery of the PNG Judicial Training and
Professional Development. They have also been involved in
conducting PNG's own Train the Trainer courses and the formation
of a Faculty of Judicial and Magisterial Trainers. T hese activities
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have enhanced the knowledge and skills gained from PJEP. Those
trained in the PNG Train the Trainer courses have been involved
in the delivery of a range of training activities, including:

. JudgmentWriting courses for all Judges and Magistrates;
2. Magistrates Orientation courses for all Magistrates;
3. Alternative Dispute Resolution (ADR) course.

B. Mentoring

Staff who were trained in the PJEP Mentoring Course are
involved in the development and implementation of the PNG
Mentoring Program. This Mentoring Program seeks to
complement the approach used by PJEP, and this has been
demonstrated by the use of the same facilitator.

C. Other Activities

The PNG JEC has been involved in a range of Professional
Development activities for judicial officers, such as:

. Training the Trainer Workshop for Judicial Trainers in our
country;

2. Train the Trainer workshop conducted by PJEP;

w

Orientation Courses for Judicial Officers in New Zealand
and Australia;

Conference on Alternatives to Imprisonment;
Conference for the Law and Justice Sector and the community;
Conference on Ethics, Criminal Law, and Election Petitions;
Training on Election Petitions for Magistrates;

© N oo 0 b

Course for Mentors;
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9. IT andThe Courts Conference in Sydney, Australia;

10. Judicial Educators Workshop conducted by the
Commonwealth Judicial Education Institute of Canada;

11. International Conference on ADR;
12. Training on Effective Leadership by the Covey Institute.

V. COMMUNICATION
Our jurisdiction is open to the participation of other jurisdictions.

However, a mechanism to allow those interested in participating
to have advanced notice would be welcome.
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I. LecaL FRAMEWORK

It was by an administrative issuance of the Supreme Court of the
Philippines, Administrative Order No. 35-96 of March 12, 1996,
that the Philippine Judicial Academy (PHILJA) came into
existence. The Order’s “whereas” clauses clearly establish the
Academy within the context of an overarching program for the
renewal of the Philippine judiciary towards competence and
integrity, and the Supreme Court’s exercise of its administrative
responsibility in this regard. The Academy received its legislative
charter on February 26, 1998, with the approval of Republic Act
No. 8557. Both legislative and administrative charters make of
the Academy a “unit” of the Supreme Court.

Delivered at the First Australasian Judicial Educators Forum, on
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Madame Justice Ameurfina A. Melencio Herrera (ret.) has been

the indomitable Chancellor of the Philippine Judicial Academy
(PHILJA), the education arm of the Supreme Court of the
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This feature of institutional judicial education in the Philippines
allows for courses and programs that are mandatory on members
of the Bench. It also allows judicial education a portion of the
judiciary’s budgetary allocation.

Il. EpucaATIONAL PHILOSOPHY

Its charters provide the basic thrust of the Academy’s educational
programs. T he legislative charter points to the policy of the State
“to ensure an efficient and credible judiciary.” The administrative
enactment mentions “competence and integrity in the Judiciary”
as qualities in need of enhancement, and “the right of the people
to speedy, honest and scholarly disposition of their cases” as a
goal to be pursued.

The Philippine Judicial Academy has then identified the
components of judicial education in the Philippines:

1. The acquisition of those attitudes, values and patterns
of behavior that make of judges men and women of

Philippines, since March 1996. She was Associate Justice of
the Supreme Court from 1979 to 1992, and Associate Justice
of the Court of Appeals from 1973 to 1979.

Justice Herrera is currently Deputy President for Australasia,
International Organization for Judicial Training (10JT), an
international organization of academies specializing in judicial
education and training, formed in Jerusalem, Israel in March
2002. 10JT’s primary objective is to globalize judicial
education.

At the Academy, Justice Herrera is Chairperson of the Academic
Council, Presiding Officer of the Judicial Reforms Office, and
Member of the Board of Trustees. At the Supreme Court, she
chairs the Committee on the Special Study Group on Bar
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probity and integrity, that merit the trust, confidence and
respect of the public, and the acquisition of those traits
and skills that allow the judge to be a leader in society,
through a fruitful and productive exchange with various
sectors of the public within the confines of law, and the
faithful discharge of the duties of judicial office.

2. Aqgrasp of the philosophy underlying laws, and the shifts
in such philosophies, particularly those that suggest a new
manner of resolving issues and disputes, including
intellectual approaches towards various problems and
situations calling upon the judges’ exercise of discretion,
and appreciation of facts and circumstances.

3. Providing the judges with continuing information on the
latest developments in law, both substantive and
procedural, and jurisprudence, and leading them to a more
coherent grasp of the entire legal system of the Philippines.

Examination Reforms and the Committee on the Revision of
the Manual for Clerks of Court.

Justice Herrera received numerous awards, distinctions and
plaques as a legal expert and a judicial luminary. The Philippine
Bar Association, which awarded her a Plaque of Appreciation,
best described her pre-eminence thus: “Born of patrician stock,
bred in gentility, raised in affluence, steeped in academics, and
enveloped in historical prominence, she is her own light despite
the long shadow cast by her grandfather, the First Philippine
President Emilio Aguinaldo; her father, Ambassador Jose P.
Melencio; and her husband, U.P. Chancellor Dr. Florentino B.
Herrera, Jr. Yet, she is the guardian of the legacy of her lineage
as she brings forth into full flowering, through her actuations
and court adjudications, the justice that heroes dream of and
the freedom that martyrs die for.”
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4. The cultivation of those skills particularly needed by
judges, such as assiduous and competent research, legal
reasoning and persuasive writing, management,
administration and supervision as well as human relations
and the dynamics of group cohesion.

I1l. ORGANIZATION AND STRUCTURE

A Board of Trustees, chaired by the Chief Justice and including
representatives of the superior courts, the trial courts, and the
law associations, including the Chancellor of the Academy
deliberate on and decide policy.

The Academy is directed by Executive Officials: the
Chancellor, the Vice-Chancellor and the Executive Secretary. It is
operationally divided into four (4) offices: Academics, Research
and Linkages, Administration and Finance, and Judicial Reforms.

There are twelve (12) curricular areas: Constitutional Law,
Civil Law, Ethics and Judicial Conduct, Remedial Law, Criminal
Law, Jurisprudence and Legal Philosophy, International Law and
Human Rights, Court Management, Commercial Law, Areas of
Special Concern, Court Technology, and Research and Legal
Method. Each department is chaired either by an incumbent or a
retired justice or the country’s superior courts or by a distinguished
academic. Together, the Department Chairs, presided over by the
Chancellor constitute the Academic Council that approves,
monitors and reviews academic programs and courses.

Each curricular department has a corps of professors and
professorial lecturers who are experts and authorities in the field.
It is from this pool of experts that PHILJAs professors and
lecturers come.
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IV. PROGRAM AND TRAINING LEVELS

Aspirants to judicial positions must complete the Pre-Judicature
Program a month-long program, divided into two (2) phases that
includes subjects in substantive and procedural law and,
significantly, introduces participants to the history, the culture,
the traditions and the ethics of the Philippine judiciary.

Upon appointment, the new judge must first complete an
Immersion program — actual exposure to court work under the
supervision of a senior judge — and an Orientation Program, a
week-long preparatory course to help the neophyte cope with
adjudicative and administrative functions.

While on the Bench, the judge participates in Judicial Career
Enhancement Programs that introduce him to developments in
law and jurisprudence, cultivate his skills in court and case
management, and that introduce him to a philosophical perspective
of the law and of changes in the law and developments in
jurisprudence. The Academy has developed regional programs that
take these professional courses to the judicial regions themselves
for greater accessibility.

There are special programs, such as those for family courts,
courts designated to try commercial and corporate cases, and those
to which are assigned intellectual property cases. Other special
courses focus on special topics: Election Laws, Law and
Economics, DNA and Medical Forensics, and others.

The Academy also provides continuing education to court
personnel: clerks of court, researchers, sheriffs and social workers.

By a Resolution of the Supreme Court, the Academy received
the added responsibility to providing professional education to
the hearing officers and heads of quasi-judicial bodies.
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V. LINKAGES

Of late, linkages of the Academy with other institutions of
judicial education — the Commonwealth Judicial Education
Institute (Canada), the Centre for Democratic Institutions
(Australia), the National Center for State Courts (U.S.A.), among
others, as well as regional and international support agencies —
The Asia Foundation (TAF), the World Bank, the Asian
Development Bank (ADB), United States Agency for
International Development- Accelerating Growth Investment and
Liberalization with Equity (USAID-AGILE), Canadian
International Development Agency (CIDA), International
Development Law Institute (IDLI), Australian Agency for
International Development (AusAID), and United Nations
Children’s Fund (UNICEF), among others — have been most
important to the growth of PHILJA. It is the cooperation the
Academy has received from these institutions and agencies that
has allowed it to multiply its programs, increase its services and
explore other forms of judicial education.
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l. VisioN

The Thai Judicial Training Institute is an excellent learning
organization to fulfill the development of judges, judicial officers
and other persons in the field of justice process in accordance
with international standard.

Il. DuTies AND RESPONSIBILITIES

1. Toanalyze and research the policy, system, and guideline of
the development of judges and judicial officers, including
monitoring and evaluating the development.

2. To analyze and research the standard and the development
of the training courses, including monitoring and evaluating
the courses for judges and judicial officers.

3. To promote coordination, do development plans and training
for judges and judicial officers, including production of the
documents concerning personnel development and training,
as well as produce and service training technology or media.

4. To provide training and development courses to judges,
judicial staff, and other relevant persons.

5. To cooperate or support performance of other relevant
agencies.
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I11l. ORGANIZATIONAL CHART

The Judicial Training Institute divides its official management as
shown in the chart:

The Judicial Training Institute I

General Administration
Section

Policy and Development
Planning Section

Instructional Technology
Section

Judge Training
Academy

Judicial Staff Training Academy National Academy of
Criminal Justice

A. General Administration Section

The General Administration Section is responsible for the work
of correspondence and public relations, dormitory and welfare,
commaodities, housing and vehicles.

1. Perform administrative and secretarial duties of the
Institute, and other duties not specifically assigned to
any section or academy.

2. Perform personnel management of the Institute.

3. Perform service of finance, account and commodities of
the Institute.



142

6.

THEPHILJAJUDICIAL JOURNAL [VOL.5:17

Conduct work plans and budget, as well as make reports
of performances and expenses of the Institute.

Provide directory of guest speakers or lecturers, and record
of trainees.

Provide dormitory service.

B. Policy and Development Planning Section

The Policy and Development Planning Section is mainly
concerned with the work of planning, research and development
of training methods, evaluation of training programmes,
researching and publishing textbooks, case reports and technical
materials.

1

Advise and provide the policy and plan of judicial officers
development.

Develop the information system and act as the center of
information of the Institute.

Provide the policy of setting and distributing annual
budget of judicial officers to the Office of the Judiciary.

Coordinate in providing performance plan and expense
plan of the annual budget of the institute.

Follow- up and evaluate the work performance according
to the policy of the Institute.

Provide judicial officers to attend training programmes,
conferences or seminars organized by other organizations.

Study, analyze and research on the development of system
and standard of the training programme and report the
results to Office of the Judicial Commission and Office
of the Judicial Administration Commission.

Coordinate with or support other relevant sections.
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C. Instructional Technology Section

The Instructional Technology Section is responsible for providing
technical tools and machines for training sessions. This section
also has duties to provide documents and materials for participants
in training seminars as well as to supervise the library.

1. Support, publish and provide public relation for the tasks
of the Institute.

2. Study, analyze, research and develop technology of the
Institute, as well as produce and provide services about
media and technology.

3. Supportand evaluate the use of technology for training
programme.

4. Produce materials and documents for training
programme.

5. Coordinate with or support other relevant sections.

D. Judges Training Academy

The Judge Training Academy has duties in planning and developing
programmes for judicial development. The college is responsible
for implementing training programmes for judges.

1. Conduct judge development plan.

2. Study, analyze, research, advise and conduct training
programme development, as well as follow-up and evaluate
the programme.

3. Conduct the judicial training and development
programme.
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4. Coordinate training and development programme of
judges with other sections in the Office of the Judiciary
and other organizations.

5. Coordinate with or support other relevant sections.

E. Judicial Staff Training Academy

The Judicial Staff Training Academy is responsible in creating,
developing and organizing academic and technical knowledge
training programmes for court personnel.

1. Conduct development plan for the officials and personnel
relevant to the justice system.

2. Study, analyze, research, advise and conduct training
programme development, as well as follow-up and evaluate
the programmes.

3. Conduct training and development programmes for the
officials and personnel relevant to the justice system.

4. Coordinate training and development programme of the
officials and personnel relevant to the justice system with
other sections in the Office of the Judiciary and other
organizations.

5. Coordinate with or support other relevant sections.

F. National Academy of Criminal Justice

The National Academy of Criminal Justice has the main objective
to develop personnel relevant to the legal system at all levels by
means of organizing training and development programmes as
well as seminars.

1. Support and conduct the development plans for
executives in the justice system.
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Study, analyze, research, advise and conduct training and
development programmes and seminars, as well as follow-
up and evaluate the programmes.

Conduct the training and development programmes for
executives in the justice system.

Coordinate the training and development programmes
of executives in the justice system with other
organizations.

Coordinate with or support other relevant sections.

IV. TRAINING PROGRAMMES OF
JuDICIAL TRAINING INSTITUTE
IN THE FiscaL YEArR 2002

Judicial Training Institute has received budget in the amounts of
57,773,810 baht and 37,992,077.39 baht used in the
implementation of the following programmes:

1. Thereare one hundred eight (108) programmes having been
conducted to develop knowledge, ability, skill, attitude and
good moral of the personnel.

a.

Sixty-five (65) programmes have been conducted for
judges of the Court of Justice, such as the training of
judge-trainees, workshop of judge-trainees, and the
training programmes concerning legal issues.

Thirty-three (33) programmes have been conducted for
officials of the Office of the Judiciary.

Ten (10) programmes have been organized to promote good
cooperation among domestic and international agencies
in the justice system.
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2. The programmes to enhance the potential of the officials.

a. Theofficials are encouraged to attend courses conducted by
other organizations such as The National Defense College
of Thailand.

b.  The Institute has distributed the budget to Courts and
Courts has organized their own programmes in many
topics such as administration, law and computer.

3. The research on “The study of social expectation to judges
after the courts are independent” conducting according to
the project of study and promoting research for justice tasks.

4. Documents and materials for the training programmes of
judge-trainees.

V. CAREER JUDGE

Career judges are recruited by the Judicial Commission and are
appointed by His Majesty, the King. Besides having certain
qualifications such as being of Thai nationality, passing the
examination of the Thai Bar Association to become a Barrister-
at-law, and having not less than two (2) years work experience in
the legal profession, a candidate must pass a highly competitive
examination given by the Judicial Commission. Once the
candidates are recruited, they have to be trained as judge - trainees
for at least one (1) year. Those candidates who complete the
training with satisfactory result will be approved by the Judicial
Commission and tendered to His Majesty, the King, for royal
appointment to be a judge. A solemn declaration before His
Majesty, the King, is also required before taking office as a judge.
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a. Supreme People’s Court;

b. People’s Courts of provinces and cities directly under
the central power;

¢. People’s Courts of districts, prefectures, towns, or cities
under the provincial powers;

d. Military Courts; and
e. Other courts as provided by law.

In special circumstances, the National Assembly may decide
to establish special tribunals.

The Supreme People’s Court is the highest judicial body of
the Socialist Republic of Vietnam. The Chief Justice of the
Supreme People’s Court of Vietnam shall be responsible and
report on the operations of the courts to the National Assembly.
During those periods of time that the National Assembly is not
in session, he shall also be responsible and report to the Standing
Committee of the National Assembly and to the President of
the State. He shall answer any questions raised by the members
of the National Assembly.

Chief Judges of the local courts shall be responsible and report
on the operation of the courts to the People’s Committee at the
corresponding levels. They shall answer any questions raised by
the members of the People’s Committees.

The Judiciary of Vietnam has two (2) hearing levels. In trials,
Judges and Assessors are independent and shall only obey the law.

Il. JubGes' ScHooLs

In terms of judicial training for Judges in'Vietnam, there are two
(2) Judges’ Schools. T he first is the Legal Professional Training
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Centre, which was established in 1996 by the Ministry of Justice.
The Center’s function is to upgrade the judicial knowledge of
Judges, lawyers, and notary. The second is the Judicial Training
School of the Supreme People’s Court, which was
established by Resolution No. 210/UBTVQH Session 1X, dated
20 May 1994, of the Standing Committee of the National
Assembly and Decision No. 100/ TCCB, dated 23 August 1994,
of the Chief Justice of the Supreme People’s Court of Vietnam.
The School upgrades the judicial knowledge of Judges, inspectors,
legal experts, court clerks and assessors.

The difference between the Judicial Training School of the
Supreme People’s Court and the Legal Professional Training
Centre of the Ministry of Justice are as follows:

a. Inorder to be appointed as Judges, he/she must have a
Professional Training Certificate from the Legal
Professional Training Centre of the Ministry of Justice.
Whereas, during their five (5) year term, Judges have to
take at least a short term-training course at the Judicial
Training School of the Supreme People’s Court of
Vietnam.,

b. The Legal Professional Training Centre of the Ministry
of Justice runs training courses that aim to upgrade the
necessary professional knowledge of any person who
would like to be a Judge, while the Judicial Training School
of the Supreme People’s Court holds short-term courses
to upgrade the knowledge of Judges. By doing this, the
School provides very useful knowledge for Judges relating
to hearing skills.
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I1l. TRAINING COURSES

A. Training Judges

Training courses for Judges is full time and lasts for 12 1/2
months. The training time is divided into two (2) periods: 8
months for studying, 2 1/2 months for practicing, with holidays
in between.

|I. Educational Content

a. Specific issues: Judges have opportunities to deeply
study some specific issues for 285 hours;

b.  Professional skills: Judges research professional skills
in dealing with civil, criminal, administrative, and
labor cases for 525 hours; and

¢. Subordinate part: 200 hours for studying language
and computer skills.

2. Teachers

a. Thereare two (2) kinds of teachers — theoretical and
practical teachers. Theoretical teachers come from
the Legal Professional Training Centre and practical
teachers are Judges of the Supreme People’s Court
and Provincial Courts. The number of students every
year is about 200.

B. Short-Term Training of Judges, Inspectors, Legal
Experts, and Assesors

|. Educational Training Form

Training courses are held from one (1) to two (2) weeks
in the North, the South, the Middle, or in the provinces
of Vietnam. Many specific issues form the content of
the training.
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Teaching Methodologies

There are many different teaching methodologies:
a  Presentation skills;

b. Teaching methodologies for adults; and

¢.  Using teaching equipments;

Teachers

a. Judges who have a lot of experience in the Supreme
People’s Court and the Provincial Courts; and

b. Legal experts from various organizations.
Number of Trainees

In 2002, the Judicial Training School has held 34
professional training courses for 2,648 trainees, an increase
of 1,534 trainees compared in 200I. In particular, classes
were held for:

a. 618 District and Magistrate Judges;
b. 111 Provincial Judges;
. 1433 Assessors;

d. 276 Legal Experts, Inspectors, and Judges of the
Supreme People’s Court; and

e.  On the subject of Women and Children for 210
trainees.

IV. INTERNATIONAL RELATIONS

United Nations Children’s Fund (UNICEF) Vietnam and
RADDA BARNEN support the Judicial Training School to hold
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trainings on the protection of women and children every year. It
is also supported by the Danish government’s international
development project for the strengthening of its operations.
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Let me introduce, ladies and gentlemen, the Philippine Judicial
Academy. I will discuss the overview of the Philippine Judicial
Academy (PHILJA) while Prof. Sedfrey M. Candelaria will talk
about the research, publications and linkages of the Academy.

l. HisTORY OF THE
PHiLIPPINE JuDICIAL ACADEMY

The judicial education in the Philippines started as far back as the
time of Jurist, Justice Ricardo C. Puno, Sr. He served in the three
(3) branches of the government: as the Minister of Justice, a
member of the Parliament and Justice of the Court of Appeals.
Justice Puno initiated two (2) programs: one program called Mac
Pros for prosecutors and another program called Jurist for
candidates for the Bench. These were the first attempts of judicial

In 1993, he was admitted as a Research Fellow at the Catholic
University of Louvain (Katholieke Universiteit Leuven) in
Belgium. In 1998, he did a course on judicial education at the
Commonwealth Judicial Education Institute, Dalhousie
University, Halifax, Nova Scotia, Canada. In 2001, the Supreme
Court sent him to the Australia-Philippine Judicial Cooperation
Project, Sydney, Australia, as part of a team of Filipino jurists.

Fr. Aquino obtained his Bachelor of Arts degree, major in
Philosophy, at the Faculty of Arts and Letters, University of
Santo Tomas, and graduated in 1978 Summa Cum Laude. He
went on to do a Master of Arts in Philosophy degree at the
same university, completing it in 1981, Summa Cum Laude.
One year later, he was ordained a priest of the Archdiocese of
Tuguegarao. He completed his Doctor of Philosophy, major
in Philosophy degree in 1988, Summa Cum Laude, with a
doctoral dissertation on human knowledge. At Columbia Pacific
University (San Rafael, California), he completed his Doctor
of Jurisprudence degree, major in international law in 1993.
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education and some of its alumni still serve competently in the
legal profession.

The University of the Philippines — Institute of Judicial
Administration (UP-1JA) also initiated judicial education which
centered on substantive and procedural law. UP-1JA creates major
programs whenever there isa new law or rule promulgated.

The Supreme Court issued Administrative Order No. 35-
96, which established the Philippine Judicial Academy (PHILJA).
The Academy, a distinct and an integral unit of the Supreme
Court, is “charged with the formulation and implementation of
a continuing program of judicial education for justices, judges,
court personnel and lawyers.” Subsequently, the Congress enacted
Republic Act (R.A.) No. 8557, or An Act Establishing the
Philippine Judicial Academy, Defining Its Powers and Functions,
Appropriating Funds Therefor, and for Other Purposes. It merely
put in statutory form what was already administratively
recommended by the Supreme Court. Section 3 of R.A. No.
8557 defined the role of the Academy as:

XXX a training school for justices, judges, court personnel,
lawyers and aspirants to judicial post. For this purpose, it
shall provide and implement a curriculum for judicial
education, and shall conduct seminars, workshops and other
training programs designed to upgrade their legal
knowledge, moral fitness, probity, efficiency, and capability.

Since then he has been a professor of law at the Cagayan
Colleges Tuguegarao, College of Law. He is likewise
Professor of Philosophy at the Faculty of Philosophy,
University of Santo Tomas, and the Graduate Program in
Philosophy of the De La Salle University. He is Parish
Priest of St. Rose of Lima Parish.
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Its enactment paved the way for an additional requirement
for judicial appointments required by the Judicial and Bar Council
(JBC).The JBC in exercise of its power to nominate appointees
to the Judiciary, must select nominees from those who have
completed satisfactory the requirements of PHILJA. Thus, aside
from age requirements, membership to the Philippine Bar, years
of practice, there is, asa result of R.A. No. 8557 added statutory
requirements, which is the satisfactory completion of the
Academy’s programs.

I1. PHILJA STRUCTURE

A. The Board of Trustees and Executive Officials

PHILJA is directed by the Board of Trustees. Under Section 5 of
R.A. No. 8557, PHILJA shall have a Governing Board to be
known as the Board of Trustees (BOT), composed of the Chief
Justice of the Supreme Court, as ex officio Chairman; the Senior
Associate Justice of the Supreme Court, as ex officio Vice
Chairman; the Chancellor of the Academy, the Presiding Justices
of the Court of Appeals and the Sandiganbayan, the Court
Administrator, the President of the Philippine Judges Association,
and the President of the Philippine Association of Law Schools,
as ex officio members; and a Judge of a First Level Court, as
appointive member, who shall have served as such for at least five
(5) years and has taught in a reputable law school for the same
number of years. In PHILJA, though directed by the BOT, the
Board does not operate independently of the Supreme Court. In
fact, it is chaired by the Chief Justice himself. Significantly, the
judges who sit on our BOT represent all the levels of our judicial
hierarchy: A first-level trial court judge, the judges or justices of
the superior courts, as well as courts of special jurisdiction. Thus,
the Board is composed of those who are eventually representatives
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of the clientele of the Academy. This allows deliberations of the
Board to reflect the interest and concerns of the judges themselves.

The statute of the Academy also expressly provides for three
(3) Executive Officials: the Chancellor, the Vice-Chancellor, and
the Executive Secretary. The Executive Secretary does not have a
line function over the heads of offices. Rather, he/she isa secretary
to the Board of Trustees and performs such other functions as
maybe designated by the Chancellor.

B. Offices

For purpose of operations, PHILJA is divided into the following
offices:

The Academic Affairs Office, which drafts curricula, plans
the academic undertakings of PHILJA, and evaluates the
academic programs and performance of participants
periodically.

The Research, Publications and Linkages Office, which
is responsible for the suprevision and conduct of research
for instructional purposes and the establishment of
linkages with other agencies — government, non-
government, and foreign. RPLO also produces and sends
all judges nationwide the PHILJA Judicial Journal, the
PHILJA Bulletin, the PHILJA Fax/ Electronic Alerts,
and updates the website of the Academy, http.//
philja.supremecourt.gov.ph.

The Administrative Office, which sees to it that we are
happy and contented with our jobs; and

The Judicial Reforms Office, which has made mediation
one of its key projects and has done a very good job at it.
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C. The Academic Council

The Academic Council consists of all the department chairs of
the twelve (12) departments of PHILJA. The chairs sit in council
once a month, or whenever the Chancellor thinks a council
meeting should be held. The council reviews the programs of the
Academy, plans upcoming programs, and evaluates programs that
have already been completed.

The following are the departments of PHILJA:

1

10.

Department of Constitutional Law, chaired by Dean
Pacifico A. Agabin;

Department of Civil Law, chaired by Justice Ricardo S.
Puno Sr,;

Department of Remedial Law, chaired by Justice Oscar
M. Hererra, Sr.

Department of Criminal Law, chaired by Justice Romeo
J. Callejo, Sr.;

Department of Commercial Law, chaired by Dean Cesar
L. Villanueva;

Department of International Law and Human Rights
Law, chaired by Dr. Purificacion V. Quisumbing;

Department of Jurisprudence and Legal Philosophy,
chaired by yours truly;

Department of Ethics and Judicial Conduct, chaired by
Justice Hilarion L. Aquino;

Department of Legal Method and Research, chaired by
Prof. Myrna S. Feliciano;

Department of Court Management, chaired by Justice
Preshitero J. \elasco, Jr.;
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11. Department of CourtTechnology, chaired by Atty. lvan
John E. Uy; and

12. Department of Special Areas of Concern, chaired by Prof.
Sedfrey M. Candelaria.

I11. ProFessors oF PHILJA

What does it take to be a professor of the Judicial Academy of
the Philippines? As a general rule, nobody applies to be a professor
of the Academy. One is invited to be a professor of PHILJA.
An incumbent or a retired member, particularly of the superior
courts of the land is qualified to be a member of the corps of
professors. There is nothing of course to prevent a judge, or
incumbent judge of a court of general jurisdiction, or even first-
level trial court judge from being a professor. However, because
we have a culture which lays emphasis on ascendancy, it is
important that professors have some form of either rank
ascendancy or academic ascendancy over those they teach. Some
recognized academics are also part of our corps of professors,
and we particularly value those with professorial experience and
those whose expertise has been recognized by the authorship.

There are three (3) categories of professors who teach in
PHILJA. T hese are the Professor, the Professorial Lecturer and
the Lecturer.

The term Professor, as referred, is reserved to those who devote
full-time to the Academy. A Professorial Lecturer is principally
ranked to those who is assigned as members of one of the twelve
(12) departments of the Academy, and is expected to lecture in
that area when so asked by the Chairman. Professorial Lecturers
can also belong to the pool of experts and jurists, who are called
upon regularly, to lecture for the Academy. And finally, a Lecturer
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is one who perhaps though not necessarily a regular member of
the court, is invited because of his/her specialized knowledge
and expertise to lecture on certain occasions.

PHILJA is very sensitive to the performance of its lecturers
and professors. The participants expect and deserve the very best.
Thus, after every session, each lecture is evaluated. The evaluations
are tallied and examined confidentially by my office. | then make
the appropriate recommendations to the Chancellor about future
assignments given to professors and professorial lecturers. Many
of the judges, who had gone through our programs, and lawyers
of the courts who are under our care, had expressed a high level
of satisfaction with the instruction given by the PHILJA.

IV. CONCEPTUALIZATION OF
JubiciaL EDuUcCATION

When judicial education in the Philippines was conceptualized,
there was consensus with regard the following: first, that judicial
education in the Philippines should focus on values and judicial
conduct. How values are taught and passed on is another matter.
However, by judicial values and conduct, we refer to conduct in
and out of court. VWe have also become very sensitive to social
context issues, including gender sensitivity and the likes of
vulnerable sector, such as children and the marginalized. In view
of the very active role that media has played in shaping public
opinion, we have focused on media management. The Academy is
currently drafting a Media Management Guide for members of
the Judiciary.

Another component of judicial education in this jurisdiction,
consists of updates in substantive and Remedial Law. \While some
areas see rapid changes, like in Political and Procedural Law, others
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remain relatively stable. However, we always try to update our
judges and key court personnel on developments in substantive
and Remedial Law. e accepted the theme in international best
practices, as well as foreign models, which allows judges to grasp
the underlying philosophy of the law and appreciate paradigm
shifts, and show new intellectual approaches to challenges such as
the exercise of judicial discretion. In other words, your Honors,
we do not rest with just letting them know the new laws might be
but we likewise try to point out the underlying philosophy of the
law, so that the judges may approach the law in a more effective
manner. Finally, judicial education also needs the enhancement
of judicial skills. A group of jurists is not necessarily a group of
managers, but every judge has to be a manager and so forth. Case
management, research, judicial reasoning and writing have been
the important components of judicial education. Your Honors,
when you observe one of our training programs, the session you
will observe will be the session on judicial reasoning.

V. PHILJA CoursEts

PHILJA offers courses for judges, court personnel and aspirants
for judicial posts. The course offerings are the following:

A. Pre-Judicature Program

The Pre-Judicature Program, which is required by Section 10 of
R.A. No. 8557, is divided into two (2) phases. Phase I runs to
two (2) weeks. It covers judicial culture, judicial discipline, judicial
tradition, judicial values, judicial conduct, and the constitutional
undertakings of the Philippine Judiciary. Then after Phase I, we
move on to the second phase, and each year, we take Substantive
and Procedural Law.
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We urge our professors not to repeat the Pre-Judicature
Program because our judges have studied the same as law students.
Rather, the thrust is to teach the subjects to such minds so as to
allow them to resolve questions that confront new appointees to
the judiciary.

Simply put, passing the Pre-Judicature Program, which ends
with the Written Comprehensive Examination, does not guarantee
the passer a position to the Judiciary. In other words, passing the
Pre-Judicature Program is merely a pre-requisite for consideration
by the Judicial and Bar Council (JBC). The JBC submits three
(3) names to the President of the Republic of the Philippines for
every judicial vacancy that occurs. From this list the President
selects one who becomes the judge.

B. Orientation and Immersion Program

As soon as the new judge has been appointed, the judge goes to
an Orientation Program that generally lasts for five (5) days. This
program takes up a theme of judicial conduct, but this time with
special focus and emphasis on the conduct and ethics problem
that the new judge faces, as well as reminders on Procedural Law
and evidence that the new judge handles when he/she started his
judicial functions. Together with the Orientation Program is an
Immersion Program, which allows the appointee to observe how
a judge conducts a trial. No judge, even if he holds his
appointment in his hands, may discharge his judicial functions
without completing the Immersion Program and the Orientation
Program.

C. Judicial Career Enhancement Program

Throughout the career of a judge, he goes through several Judicial
Career Enhancement Programs. Initially, Judicial Career
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Enhancement Programs were held in Laguna or in Tagaytay, where
campus of the Academy is located. WWe invite judges from the
provinces to come to Tagaytay for this program but that has a
very high cost for any person who travels.\We could not also cater
to too many of them because of the limited facilities in that
campus. Thus, we decided to take the Judicial Career Enhancement
Program to the judicial regions themselves. e go to the thirteen
(13) judicial regions of the country and meet with all the judges
and the key court personnel. Ak have a set of 500 to 750 people
at one time, but we hold parallel sessions so that sessions for the
judges are held separately from that of the clerks of court, who
are the registrars in other jurisdictions. T he sessions for interpreters,
the process servers, and the sheriffs are also held separately, so that
key court personnel have programs meant for them.

D. Special Focus Programs

Special Focus Program is thematic in nature and focuses on new
rules, current trends and developments, and emerging issues on
different areas of law. \We have special programs on Dangerous
Drugs Act and new rules promulgated by the Supreme Court,
such as Rules for the Examination of the Child Witness, Rules
on the Commitment of Children, and Rules for Juveniles in
Conflict with the Law. Recently, we have touched on developments
on Psychology, and in order to simultaneously reach several
regions, tele-video conferencing was introduced. VWe have also
experimented with Distance Education, training our executive
judges to be distance educators. The Supreme Court broadened
the competence and jurisdiction of PHILJA by assigning to it,
not only the training of judges and key court personnel, but the
officers of quasi-judicial bodies as well. Hence, we have crafted
programs for quasi-judicial bodies that also comply with the
requirements of the Mandatory Continuing Legal Education
(MCLE).
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V1. PROGRAM PREPARATION

In the preparation of our programs, we first conduct a needs
analysis. e try to be very sensitive to what the judges perceived
to be their own needs. The needs analysis allows us to listen to
what the judges wish the programs to be, and they have a chance
to do this whenever we ask them for advice, or the drafting of the
next set of judicial career enhancement programs. Sometimes the
members of the Academic Council themselves suggest what
should be the content of the next program. The Academic Office,
then conceptualizes the program. It drafts the program, which it
then presents to the Academic Council. The Academic Council
checks it, revises or edits it, and sometimes accepts or rejects it in
full. Finally, the program goes up to the Board of Trustees for
approval and final comments. Needs analysis consists of
suggestions from the judges and the course participants. However,
we do not only listen on what they need, or what they think they
need, we also give attention to inputs from stakeholders. e are
very open for suggestions from other stakeholders, such as those
coming from the business and international community. But
compromise the independence and autonomy of the Judiciary.
Thus, while the Philippine Judiciary has been very grateful for
the assistance it receives from our foreign friends, we have
nevertheless been very choosy. VWe might be beggars, but we are
choosers nevertheless because we value the independence of the
judiciary and its autonomy we protect. \\e also welcome input
from our Department Chairs many of whom were trial judges
and practicing lawyers at one time or the other and so we have a
very live idea of the judges’ needs in the fields. And finally,
a few years ago we conducted a formal impact study, which shows
exactly our weaknesses, and in the field.
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VIl. MeTHoDs UsED

PHILJA generally used the lecture method. This method, although
discredited in many places, is still the preferred method in the
Philippines. An ongoing survey is being conducted which asks
the judges if they wanted to do away with the lecture method.
Surprisingly, initial results show that judges prefer the lecture
method with an open forum. We, however, encourage our
professors, to use more interactive approaches, and so
hypothetically problem solving has now become part of every
judicial education program. Our participants, cognizant with the
rules, were given problems to solve and discuss among themselves,
They report the results of the group discussion and then the
presiding officer comments on their answers. Some participants
are called to role play certain situations, like the application for a
search warrant, to find out what kinds of questions the judges
ask. V\e ask them to do role playing on an abusive defense counsel,
to see how the judge will then have composure during the trial.
Then, we also have hands on use of technology.V\e have computers
that we use for computer training in our campus in Tagaytay. \\e
also have demonstration trials and panel discussions where we
invite several discussants to present their views and to interact
with the audience. Ve use evaluation devices and examinations,
wherein the results are confidentially checked and the marked
papers and their entries are then entered in a database, which the
Academy keeps. The results are forwarded to the JBC for purposes
of promotion and appointment.
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l. INTRODUCTION

Thank you Father Aquino, good afternoon Your Honors.

| have been tasked to brief you on the research, publications,
and linkages or what you call the networking functions of
PHILJA. I will touch on the most essential parts. Let me go
directly to some of the items my fellow PHILJA professor
discussed. One is the general function of the Research,
Publications and Linkages Office, which is to supervise and

Delivered at the First Australasian Judicial Educators Forum, on

February 11, 2003, at the New World Rennaisance Hotel,
Makati City, Philippines.

** Atty. Sedfrey M. Candelaria, Associate Dean for Student Affairs
at the Ateneo Law School and Head of the Indigenous Peoples’
Rights Unit (KATUTUBO) of the Ateneo Human Rights
Center, is also the Head of PHILJAs Research and Linkages
Office and Vice-Chair of the Department of Special Areas of
Concern.
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conduct research for tracking purposes and producing the
publications of PHILJA, which consists of the PHILJA Judicial
Journal, PHILJA Bulletin, and Fax/Electronic Alerts.\\e are also
trying to finalize some occasional releases of the Academy. And
finally, I will discuss some of the linkages in the Court that we
were able to develop in the past few years with both government
and non-governmental institutions, locally and also internationally.

Il. RESEARCH

Let me proceed first with the conduct of researches. Father
Aquino mentioned to you that we have a corps of professors,
professorial lecturers, and lecturers, who are valuable resource
persons for research and publication.\\k rely a lot on the expertise
of the members of the corps of professors in trying to generate
materials both for research and publication. In the area of research,
let me just cite some examples that we have at least initiated in the
past few years. | cite in particular a successful implementation of
one project in the Academy. In trying to assess the developments

Upon completion of his law course at the Ateneo Law School
in 1984 and paasing the Bar examination given that year, Atty.
Candelaria pursued a Masteral degree in Law at the University
of British Columbia, Vancouver, Canada, specializing in_ Public
International Law, Human Rights Law and International
Economic Law. He is a Commonwealth Judicial Education
Institute (CJEI) Fellow in Dalhousie University, Halifax, Canada.
He has authored several articles on human rights, children’s rights,
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of some of the rules of the Supreme Court, a project was initiated
to find out whether we could use the facility called video link or
what we might call video conferencing system in presenting child
witnesses in court. This isa new development in our country and
we have tested this initially in the form of focus group discussions
and workshops. A video was produced in order to see how this
system works. Ve have some of the actors and actresses here who
generously lent their time to be a part of this process. It was
really an action research for us. The product of the focus group
discussions and the conferences in regard to the use of this
technology is a new set of rules. The Supreme Court has a specific
committee that is mandated to draft rules for the Court. The
PHILJA assisted in the preliminary work of the committee. There
are also other rules on children that have been inspired by questions
raised in researches done at the level of the Academy. Ve can
mention the new rules with regard to Juveniles in Conflict with
the Law, Adoption, and Commitment of Children. Another
development is the production of a manual for rape victims. And
again, some of the Philippine delegates here took part in the
preparation of the manual.

One on-going research that we proposed to be conducted
within the next two to three months is an impact study by the
Academic Affairs Office to determine the content of the next
level training for family court judges. Such impact study will be
done under the auspices of United Nations Children’s Fund
(UNICEF) and the Social Weather Station, a highly respected
survey and research group in the Philippines. T hese are some of
the initiatives that have been actually undertaken in the past few
years. One of the strengths that these programs have been
emphasizing is our work we have been trying to network with the
multi-disciplinary teams especially in the Family Courts.
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I1l. PUBLICATIONS

Interms of publication, the Judicial Academy releases the PHILJA
Judicial Journal on a quarterly basis. Beginning 2005, the Journal
will be released twice a year. T he proceedings here and the papers
that would be delivered soon will form part of the on-going
documentation by the Academy. In proceedings such as this, the
Academy finds good source materials which we use in developing
our publications. We also encourage many of our professors in
the Academy to have their work published. As a rule, we try to
encourage that work be delivered within the context of the
PHILJA program. Occasionally, we would accept some materials
that might be of relevance even though they are not directly
delivered within the context of the program as these guest articles
or contributions add flavor to the publication. The publication
really needs to provide a lively forum for ideas and opinions that
reflect the dynamic justice system. \We envision the publication
of a journal evolving into a more scholarly journal, but that is a
major policy decision for us at this point. In the meantime, we
have developed the concept of starting with the various materials
available from the different functions and activities conducted
by the Philippine Judicial Academy.

Another material that is circulated and which contains
important issues is the newsletter. This Bulletin provides legal
information and a list of activities that the Judicial Academy had
undertaken for the last quarter. It also contains Court circulars,
selected rulings of the Court, and other bits and pieces of news
for quick reading.

The other short term material that is released on a monthly
basis is what we call the PHILJA Fax/Electronic Alerts. These
materials are released much earlier and are accessible particularly
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by the trial courts. These try to put in very brief form some of
the most immediate information that these courts would need
such as administrative circulars and resolutions promulgated by
the Supreme Court. The other way of doing this is through mail
if there is no available fax system in the area.

Because of the internet access by many courts in the state,
our PHILJA Website is also our link not just domestically but
even to the outside world. PHILJA has a website cover information
that focuses on the functions of the Academy, some news events,
information that you find from Fax Alerts, as well as occasional
announcements.

IV. LINKAGES

The last item that | would like to discuss, which has been fairly an
important activity of the Academy for the last few years, is the
establishment of linkages and networks with the government and
non-governmental institutions locally and internationally. They
have become important factors in trying to uplift the programs
of the Academy, not just in the context of having donor agencies
providing resources to fund programs but also in trying to help
in the development of a curriculum and materials that PHILJA
would actually provide its corps of professors, including the
participants and other delegates of the conferences. We have a
list here of United Nations agencies, international groups, local
groups, and government and quasi-judicial agencies which the
Philippine Judicial Academy had actually worked with. When
PHILJA works with them, it can either come in the form of an
initiative by the Academy, or it may come from groups outside
the Academy. Many of the programs of PHILJA have benefited
from these linkages or networks with various groups. Some may
have actually raised questions as to whether or not we should be
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doing linkages or networking in the context of judicial
independence and impartiality. As an education arm of the
Supreme Court, PHILJA enjoys academic freedom and the
capacity to transcend circumstances which may threaten judicial
independence and impartiality. We have benefited from the
resources that were sourced by UNICEF, United Nations
Development Programme (UNDP), International Labor
Organization (ILO), the High Commissioner for Human Rights,
Asian Development Bank (ADB) and the World Bank, among
others. Negotiations are undertaken in order to tackle the priorities
of some agencies.

In the international group networking, there are groups that
come from the academe and non-governmental organizations. In
the area of children, we have a lot of assistance from and
coordination with some of these international groups. \Womens’
rights, judicial reform issues, and environmental law have become
priorities in some of the assistance given by the international
groups. Locally, we have also done some work with non-
governmental groups that deal particularly with special areas of
concern or social context issues. The vulnerable sectors mentioned
by Father Aquino such as women, children, urban poor, indigenous
peoples, farmers, and fisherfolk, have been the subject of working
relationships between NGOs and the Supreme Court - Philippine
Judicial Academy. In the area of information technology, we have
benefited from the partnership with CD Asia.

Some groups have seen the Academy as a very important
academic institution involved in instilling values of judicial
excellence. In the area of research, partnerships with some groups
were developed in the form of sponsoring professorial chairs. The
Academy has also worked with government and quasi-judicial
agencies and the reason for this is that in terms of training, and
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also in education, the Academy has been able to easily package
programs for some of these government and quasi-judicial bodies,
which have looked into PHILJA competence in the delivery of
judicial education. It is also one way of reaching out to other
government and quasi-judicial bodies.

In sum, the Philippine Judicial Academy has been trying to
study more closely, the trends that should be undertaken with
regard to research, publications, and networking. This is an
endeavor undertaken collectively by both the PHILJA staff and
the corps of professors. e rely on our professorial lecturers to
put more meat into our programs, particularly in the area of
research and publication. Thank you very much for your attention.
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The Philippine Constitution adopts the presidential form
of government with three (3) principal departments — the
Legislative,* the Executive,? and the Judicial®* — which,
conceptually, are co-equal and independent branches, with a
mechanism of checks and balances. The judiciary, holding neither
the “purse” nor the “sword” as so often said, serves as the nation’s
balance wheel. The Supreme Court functions both as the court
of last resort and as the Constitutional Court of the country.
Everything that the Court, adjudicatively, can do is contained in
just asingle, but quite encompassing, sentence of the Philippine
Constitution. Section 1, Article V111, of our fundamental law
reads:

Judicial power includes the duty of the courts of justice to
settle actual controversies involving rights which are legally
demandable and enforceable, and to determine whether or
not there has been a grave abuse of discretion amounting

for Training of the Judiciary (Jerusalem, Israel, 2002),
Millennium Law Conference (Singapore, 2000), Global
Conference on Anti-Corruption and Safeguarding Integrity
(Washington, D.C., US.A., 1999); and Panelist in the WIPO
Asian Regional Colloquium on the Judiciary and The
Intellectual Property System (New Delhi, India, 1996). He is
a Fellow at the Commonwealth Judicial Education Institute,
Halifax, Canada.

A professor of law, lecturer, writer, and Bar reviewer,
Justice Vitug graduated Cum Laude, Bachelor of Laws, and
holds Masteral degrees in Law and National Security
Administration.

1. 1987 Constitution, Article VI.
2. Id, Article VII.
3. Id, Article VIII.
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to lack or excess of jurisdiction on the part of any branch
or instrumentality of the Government.

The expanded definition of judicial power seems to be the
immediate reaction to abuse of recourse to the political question
doctrine, a dictum that the judiciary does not pass upon the
wisdom of legislation or of the executive action in consonance
therewith or upon matters that, under the Constitution, are to be
decided by the people themselves in the exercise of sovereign
POWer.

Itis not to say, however, that the Philippines has all but done
away with old and established principles. Pervasive and limitless
its power, such as it may seem, the Court does not ignore but
subscribes to the doctrine of separation of powers. Congress is
the branch of government, composed of the representatives of
the people, that lays down the policies of government and provides
the direction that the nation must take. The Executive carries out
the mandate. The Court does not negate all that is done by these
co-equal and co-ordinate branches simply because of its perceived
view of grave abuse of discretion on their part, clearly too relative
a phrase to be its own sentinel against misuse, even as it will not
hesitate to wield the power if that abuse become all too clear. The
exercise of judicial statesmanship, not judicial tyranny, is what
has been envisioned by and institutionalized in the Philippine
Constitution.

Today, the Court is also witness to novel developments.
Unlike recently when the Court would only take on purely
justiciable questions, now it is also charged with the administrative
responsibility over the entire judicial system in the country as
well. The Court supervises all regular courts below the Supreme
Court, comprising the Integrated Judicial System or the Four-
Level Judicial Hierarchy inclusive of the Court of Tax Appeals
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and the Sandiganbayan. Although the Supreme Court performs
its supervisory functions through the Office of the Court
Administrator (created by PD. No. 828), all major actions must
priorly be referred to the Supreme Court for approval. The Court
likewise exercises administrative supervision over the Judicial and
Bar Council (JBC), which has the primary duty of recommending
appointees to the judiciary and the Philippine Judicial Academy
(PHILJA), which is tasked with the implementation of a
continuing program, of judicial education for justices, judges,
court personnel and lawyers. The rule-making power and the
admission, as well as the discipline, of lawyers remain vested in
the Supreme Court.

The Supreme Court may sit en banc or, in its discretion, in
divisions of three (3), five (5), or seven (7) members.* Save in
those instances that by Constitutional directive must be heard en
banc, cases may be resolved either by the Court en banc or by a
division. The cases required to be heard en banc include:

1. Matters involving the constitutionality of a treaty,
international or executive agreement, or law;

2. Controversies involving the constitutionality, application,
or operation of presidential decrees, proclamations,
orders, instructions, ordinances, and other regulations;

3. Cases heard by a division of the Court when the required
majority in the division is not obtained;®

4. Instances when the Supreme Court would modify or
reverse a doctrine or principle of law previously laid down
either en banc or in division;

4. Id, Section 4, par. 1.
5. Id, Article VIII, Section 4(3).
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5. Administrative cases where the vote is for dismissal of a
judge of a lower court;® and

6. Election contests involving the Offices of the President
and the Vice President.’

Decisions of the Court, uniformly, could be reached upon
concurrence of a mere majority of the members, constituting a
quorum, who actually take part in the deliberations on the issues
and vote thereon.

The Court en banc is not an appellate tribunal vis-a-visthe
divisions, and it exercises no appellate or supervisory jurisdiction
over the latter. A division of the Court is the Supreme Court as
fully and veritably as the Court en banc itself.® A decision or
resolution of a division of the Court when concurred in by a
majority of its members, but in no case without the concurrence
of at least three (3) of such members, is a decision or resolution
of the Supreme Court.?

Il. How THE CouRrTt TaAkes Up CASES

All cases filed with the Supreme Court, which must accord with
certain guidelines, commonly termed “technicalities,” in order to
be entertained, are promptly raffled by acommittee of three (3)
justices to a member of the Court for his initial study. This
procedure is a departure from the old practice of having the Chief
Justice distribute the cases to the Associate Justices.

6. Id, Section 11.
7. Id, Article VI, Section 4.

8. Ando, et al. v. Hon. Judge Fortunato Valloces, et al., G.R. No.
88099, First Division Minute Resolution, 28 May 1990.

9. 1987 Constitution, Article V11, Section 4(3).
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The member of the Court to whom the case is assigned,
conducts his review of the case and thereafter makes his report,
stating the facts and the issues, as well as specific recommendations,
to the Court en banc, or division, as the case may be, /.e., whether
to go any further on, or to dismiss outrightly, the petition. If,
following the deliberations, the case is found to be meritorious or
to pose substantive issues, a comment would then be required
from the other party. After the comment is submitted, the case
undergoes another round of discussion. A reply may additionally
be required. Customarily, a lengthy and more comprehensive
deliberation would be conducted if the recommendation given
by the Justice to whom the case has been assigned is to dismiss or
deny the petition. If no agreement is reached during the
deliberations on any case, a hearing could be called during which
the opposing parties are heard on oral argument. Occasionally,
the Court would call an amicus curiae particularly when complex
issues are involved and an expert opinion is desirable. If, during
their deliberations, the members feel that a full length decision is
appropriate, the Court would then likely opt for giving due course
to the petition and requiring both parties to submit their
respective memoranda on the case.

There is no single case that is disposed of without the serious
consideration it deserves. On a regular basis, the Court receives
about 5,000 to 6,000 cases, give or take a few hundreds, every
year. The Court disposes of about that same number annually,
close to a thousand by full blown or penned decisions, some by
extended resolutions, and the rest by minute resolutions. It would
simply be physically impaossible for the Court to write full-length
decisions or extended resolutions on all the cases that come to
the door. Observe, however, that when a case is disposed of by
minute resolution, the Court, in effect, adopts the decision handed
down by the court a quoeither because there has been no reversible
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error (in petitions for review) or grave abuse of discretion (in
petitions for certiorar)) committed by that court. T he denial spells
the legal end of the road for those outrightly rejected cases.

I1l. OFFIcIAL SESSIONS AND VOTING

The Court En Banc meets once a week on Tuesdays. Special
sessions may at times be called, on a T hursday or a Friday. Division
sessions are held on Mondays and Wednesdays. En Banc and
Division sessions start at 10:00 a.m. although, occasionally, when
a case is scheduled for oral argument at either 10:30 or 11.00
a.m., the Court session is convened at 9:00 or 9:30 am. to allow
the Court to take up matters in the regular agenda. Sessions always
start on time and it would be quite embarrassing for a Justice to
be late. Except during hearings or reception of oral argument and
special occasions, the judicial robes are not worn. T he Justices use
two (2) robes, the working robe during hearings on oral argument
and the ceremonial robe for formal occasions.

Official sessions start with an opening prayer delivered by a
member to whom the first case on the agenda is assigned. The
next few minutes is devoted to light talk, and anything under the
sun, within or outside the agenda for the day. The deliberations,
depending on the nature of the case, would either be dull and
boring or lively and spirited but never mean or violent. When
there is no disagreement among the Justices, resolutions or decisions
are arrived at fairly quickly. At times, the Justices would be divided
on an issue. Extensive discussions would expectedly then follow,
which may last even beyond just one (1) or two (2) session days.
Rarely, would a Justice offer to recuse himself from a case for
some personal or other reasons. More often than not, the Court
would not accept an offer of inhibition and, out of respect, the
Justice concerned would not normally insist in having his
own way.
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Not infrequently, the inclination of each justice on how a
case is to be resolved may not exactly be known until after the
actual voting takes place. The formal vote begins with the most
junior justice and moves up through the ranks of seniority, the
Chief Justice voting last, the apparent rationale of the rule being
to avoid the relatively new Justices from being unduly influenced
by the vote of their senior colleagues. Perhaps you can tell us
how it is in your respective collegial courts. In the United States,
the justices once also voted in the same inverse order of seniority
but the descending order has been adopted since the time of
Chief Justice Hughes; When the reporting Justice gets the nod
of at least a majority, he becomes the ponente; if he fails to obtain
the majority, he then could write a dissenting opinion. It is not
unusual for the ponenciato become dogmatic or subtle, normally
or abnormally crafted, more than how the ponente might rather
wish it to be, all because of the other justices who would proffer
specific suggestions or modifications on the ponencia before
agreeing to sign it — that leaves the ponente hardly with choice.

IV. THeE Court’s CoMPOSITION

The Supreme Court is composed of a Chief Justice and fourteen
(14) Associate Justices who hold office until reaching the age of
seventy (70) years. No Chief Justice or Associate Justice of the
Court has ever been impeached. Hopefully, it stays that way. From
1901 to date, about one hundred fifty (150) Justices have been
named to the Highest Court of the Iand Madame Justice
Ameurfina A. Melencio Herrera is the 98" member of the Court
while Chief Justlce Hilario G. Davide, Jr., is the 124" member
and now the 20" Chief Justice of the Philippines.

The Court, like everywhere elsg, is not spared from criticism.
But criticism is not bad. Indeed, when made within bounds and



2003] AN INTRODUCTIONTO THE 181
PHILIPPINE SUPREME COURT

not motivated by ill-will, such reaction from the public can have
constructive effects. Cynicism though never does. T he honor and
reputation of judges can be sullied so badly and so unfairly by
wild innuendoes and unfounded accusations. T he unwritten rule
on judicial conduct, however, just does not allow judges to respond
to such kind of aspersions by putting aside the judicial robe and
engaging in street debate. The eminence of the position does not
permit the judge to risk the dignity of his office or to demean it
to the level of the adversary.

| have been on the Court for about a decade now. It is a
Court I have always highly regarded with respect and reverence.
It is a Court which, in my humble view, has been able to
consistently prove itself equal to the challenges of the office; the
milieu of time, and the imperatives in which it works.

Thank you for joining us today.
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Justice Hilarion L. Aquino, Chair of the Department of Ethics
and Judicial Conduct of the Philippine Judicial Academy, retired
as Senior Member of the Court of Appeals in October 2002.
He chaired the 14" Division of the appellate court, as well as
the Committee on Rules, which formulated the 2002 Internal
Rules of the Court of Appeals, and the Rules of Court, which
formulated the Rules on Electronic Evidence.

In 1987, he was appointed Regional Trial Court Judge of
Tuguegarao, Cagayan, a post he held until 1995. He was Vice
Dean of the Cagayan Colleges of Tuguegarao where he taught
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|I. BRIEF HISTORY

1. The Court of Appeals was established pursuant to
Commonwealth Act No. 3 on February 1, 1936. That makes
the Court sixty (67) years old now.

2. Asoriginally constituted, the Court of Appeals was composed
of eleven (11) members, a Presiding Justice and (ten) 10
Associate Justices.

3. Through the years, this Court had undergone changes under
amendatory laws increasing its membership and jurisdiction.
In 1981, during the period of the dictatorship, the Court of
Appeals was renamed Intermediate Appellate Court. After
the Martial Law regime, its original name “Court of Appeals”
was restored.

Il. NATURE

The Court of Appeals is:
1. Astatutory court.

law for thirteen (13) years, from 1983 to 1995. Successively in
1993 and 1994, he was given the Judge of the Year Award by
the Philippine National Police, Region I Command. In 1995,
He was conferred the Outstanding RTC Judge of the
Philippines Award by the Foundation for Judicial Excellence,
as well as the Award for Best Decision in Remedial Law by the
Fred Ruiz Castro Memoribilia Commission.

Justice Aquino obtained his Bachelor of Laws degree at the
Manuel L. Quezon University School of Law. In 1999, He
capped his legal education by obtaining a Judicial Educators
Course at the Commonwealth Judicial Education Institute in
Halifax, Nova Scotia, Canada.
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2. Thesecond highest court of the land.

3. Anational courtand so its writs and processes are enforceable
nationwide.

4. The final arbiter on questions of fact.
5. The seedbed of the Supreme Court (eight (8) of the present

fifteen (15) members of the Supreme Court came from the
Court of Appeals).

6. Thiscourtsits in Manila.

I11. ComposiTION, COMPONENTS,
AND FUNCTIONS

1. The Court of Appeals is composed of fifty-one (51)
members, a Presiding Justice and fifty (50) Associate Justices.

2. Thereisa law increasing the number of justices to sixty-nine
(69) but the same has not yet been implemented.

3. At present, there are eleven (11) vacancies in this Court so
that there are only forty (40) sitting members. Of these
members, ten (10) are ladies and thirty (30) are gentlemen.

4. The full membership meets £n Banc presided by the Presiding
Justice. Majority of the members constitutes a quorum.

The Banc has only ceremonial and administrative functions
presided by the Presiding Justice.

5. Only the Divisions have adjudicatory powers. Each of them
acts for the entire Court. The quorum in a Division is the
full membership of three (3) (Chair, a senior member and a
junior member determined by seniority).
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IV. QUALIFICATIONS AND APPOINTMENT

1. The qualifications of the members of the Court of Appeals
are the same as those of the members of the Supreme Court,
namely: natural born citizen, at least forty (40) years of age;
must have been fifteen (15) years or more a judge of a lower
court or engaged in the practice of law in the Philippines.

2. For every vacancy in the Court of Appeals, as well as in all
other courts, the Judicial and Bar Council, a constitutional
and independent body, nominates at least three (3) nominees
to the President, who appoints one of them to fill up the
vacancy.

V. JURISDICTION

A. Original
1. Exclusive

Action for Annulment of Final Judgement of the
Regional Trial Courts

2. Concurrent
a Concurrent with the Supreme Court

Issuance of Writ of Certiorari, Prohibition, and
Mandamusand all auxiliary writs against all courts below
the Court of Appeals and quasi- judicial agencies except
the Commission on Elections, Commission on Audit
and the Ombudsman with regard to his order or
resolution in the exercise of his criminal prosecutory

POVVETS.
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b. Concurrent with the Supreme Court and the Regional
Trial Courts

I. Petition for habeas corpusand quo warranto

ii. Issuance of Writs of Certiorari, Prohibition and
Mandamus, and all auxiliary writsagainst first level
courts and quasi-judicial agencies (which are not in
the level of the latter)

B. Appellate
1. By Writ of Error (initiated by Notice of Appeal)

a. Appeals from decisions of the Regional Trial Courts in
the exercise of their original jurisdiction except those
directly appealable to the Supreme Court.

b.  Appeals from decisions of First Level Courts rendered
in the exercise of their delegated jurisdiction in land

registration and cadastral cases.
2. By Petition For Review
Appeals from decisions of;

a.  Regional Trial Courts rendered in the exercise of their
appellate jurisdiction.

b. Quasi-judicial agencies except the Commission on
Elections, Commission on Audit and Ombudsman (in

the exercise of his criminal prosecutory functions).
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V1. MANNER OF ADIUDICATION

A. Original Cases Including Appeal by Petition for
Review

1. The petition is raffled to a justice, who shall study the
case and submit a report to the Division.

2. The members of the Division deliberate on the report
and if there is a unanimous concurrence of the members,
the Chairman designates one of them to write the decision.

3. After the decision is written, it is signed by all the members
of the Division and the same is promulgated with copies
thereof submitted to the Division Clerk of Court.

4. In case one or more members dissent from the report, the
Chairman directs the raffle committee to choose by raffle
two (2) other justices to join the Division to constitute a
Division of Five. The Division of Five deliberates upon
the report and the dissenting opinion and then the
members vote. Majority vote is needed to arrive at a
Decision. When a majority vote is attained, the Chairman
designates the member, who shall write the decision. The
decision shall be promulgated as mentioned in the
preceding paragraph.

B. Appealed Cases

The appealed case is raffled off to a justice for completion of
records. Once all incidents shall have been resolved and the case
is ready for decision, the said justice returns the case to the raffle
committee for raffle to a justice for study and report.

From this point, the process of adjudication follows that of
original actions.
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l. INTRODUCTION

| am honored to have been invited to share my experiences as an
educator of professionals with this distinguished body of legal
minds this afternoon.

However, | do so with extreme trepidation conscious of my
ignorance of the field of law. Although I have been involved in
professional education all my life as an educational administrator,
the institutions that | have managed did not have a School of
Law, and although I am conscious that the principles of
professional education and its strategies cut across all disciplines,
there are details in the education of men and women of the law
that | have no experience of to give me the credibility and the
confidence to address you.

Out of respect however for the distinguished organizers of
this forum and in my desire to exchange views with such a group
of legal luminaries from Australasia, | have accepted the task,
apologizing to you beforehand for my shortcomings.

Il. PRESUPPOSITIONS

In speaking about strategies for professional education, specifically,
the professional education of lawyers (barristers and solicitors in
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Commonwealth usage; corporation and trial lawyers in American
usage which we have adopted in this country), I shall assume the
following as givens:

A. Different Learning Styles of Individuals and Adult
Learning versus Adolescent Learning

Individuals have differences and variations in their learning styles;
not all learn optimally from the same strategies because of their
personal learning styles. Moreover, different areas of specialization
call for differentiated strategies with some topics lending
themselves more easily to certain types of learning and teaching
strategies. Moreover, based on the findings of sociology and
psychology, adult learners learn differently from adolescent
learners.

B. Law Studies taught by part-time practitioners and
taken by evening students

Still another given, specific to the Philippine situation, is that by
an accident of history dating back to the beginnings of legal
education in this country, most future lawyers are part time
students who have completed their first degree (usually in the
arts) and enroll in law school, whose classes are usually held in
the evenings. About 90% of our law faculties are taught by lawyer-
teachers who are themselves practitioners who work at law during
the day and lecture in the evenings. About 20% of our law
students are full time in the sense that they do not hold regular
jobs but spend their days studying, but they are taught by part
time faculty and are in class in most law schools with 80% of
their classmates as working students holding other jobs during
the day. This has great consequences for the mastery of content
and skills since the teaching and the study of law is carried onin
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addition to regular employment for both professors and students.
This leaves little time for research on the part of the faculty and
tremendous pressure on the ability to read fast and to understand
what one reads on the part of the student. Obviously, this has
tremendous repercussions on learning results; it is therefore
understandable that in the annual bar examinations for the practice
of law, the highest percentage passing is usually 30% or less with

many having to take the bar examinations more than once.

Moreover, since English is a second language in the
Philippines, the most basic and fundamental knowledge a student
must bring to the study of the law is competence in the English
language to a level of competence equal to the task of mastering
the legal register or what we call in language circles as English for
Specific Purposes (in this case, Law Studies). And the most basic
language skills needed for Legal English are of course the ability
to read protracted legal texts and understand them completely,
the speaking skills of explanation and persuasion, and the skill
of being able to write correct, clear, and logically sequenced legal
briefs. The demands on what psychologists call verbal intelligence
based on verbal ability are overwhelming and when the language
is a second language for the student, the demands become even
more formidable.

My experience as an English teacher and as an applied linguist
is that if the student of the law has not mastered the English
language to a level of competence capable of handling the special
legal register of English, it is next to useless for him to continue
his legal studies. For law school, he must read fast and comprehend
what he reads fast. These are prerequisites for the study of law
proper and must somehow be built into the program and assessed

beforehand.
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1. TEcHNIQUES Now IN Use IN MosT
LAaw ScHooLS IN THE PHILIPPINES
AND THEIR UTILITY

A. Lectures with questions

The most common method of teaching in tertiary institutions
in this country is the lecture followed by question sessions. The
students are passive, rely on note taking and often on
memorization for examinations. While there are opportunities
for questioning, most students are passive and are so preoccupied
with listening and taking notes that they do not ask questions.
For summarizing content especially for review classes, the lecture
method is still quite efficient and effective but in terms of
cognitive enrichment it does not provide enough opportunity
for critical and analytic thinking and hence is limited in
effectiveness for skills building.

B. Question and Answer (Socratic Method)

A teaching strategy in legal studies that is more promising is the
old-fashioned question-and-answer procedure based on the
Socratic Method if the level of questioning goes beyond
information questions and calls for analysis, synthesis and
evaluation, to use Bloom’s taxonomy of educational objectives
and the types of questions the attainment of these objectives
demands. To get the optimal advantage from the Socratic Method
presupposes analytic and evaluative reading on the part of the
student and skills in higher order cognitive questioning on the
art of the legal professor, itself the result of a well trained mind.

C. Case Study (cf. Medical Profession, MBA Studies)

A teaching strategy that demands applicational thinking and
integrative multifactorial reasoning is the case method used for
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the most part in medical education and popularized by Harvard
University in legal education and in business education leading
to the Master of Business Administration (MBA). The Harvard
MBA is based for the most part on the case method. My first
hand experience with the case method in management education
including educational management is that it is quite effective for
certain areas but difficult to implement in the initial stages of
financial analysis; one cannot really do case analysis of financial
management cases unless one has learned to do management
accounting through more traditional means. In legal studies,
lectures are still useful for summarizing large areas of content as
background to case studies, with case analysis following on
decisions to be taken once the background has been explained. |
suspect that the same thing would happen in other legal cases
likewise.

D. Simulations (in industrial disputes)

When | studied the Law and Education under a charismatic
Federal Judge who had specialized in this topic at the Harvard
Educational Management Program, we used simulation (a
collective bargaining session) which I found stimulating and useful
and more profitable than merely a case study session. | find that a
simulation session especially in predicting reactions during pre-
trial conferences and similar steps in the legal process is very

profitable.

These simulation sessions may be enhanced by the use of
computer games, which call for interactive sessions for strategic
planning in handling a case and determining the strategy to be
used long-term in the defense or the prosecution of a case.



194 THEPHILJAJUDICIAL JOURNAL [VOL.5:17

E. Apprenticeship, OJT (on-the-job-training)

(cf. Accountancy, Engineering, Vocational- Technical)
To me, however, the most effective teaching strategy for the mature
would-be lawyer as he is ready to undertake the practice of the
law would be the apprenticeship experience in a busy law firm
and working as a team member under the guidance of a legal
leader. T his on-the-job training is used not only in accountancy,
vocational-technical training, engineering but certainly in medicine
and the practice of the law. T he training has to be processed under
an experienced training director who will prepare the apprentices,
monitor them and hold periodic conferences with them, and at
strategic moments in the training period process the experiences
with them as a group for maximal training and what we in

educational circles call reflective teaching and learning.

IV. TecHNIQUES NoT YET IN UsE IN
PHiLIPPINE LEGAL EDUCATION

A. Computer-assisted Instruction in Legal Studies

Modern technology offers new strategies to making the task of
teaching and learning more efficient and more effective. Already,
libraries are now compressible in diskettes with a location program
to enable the would-be lawyer to gain access to a fine library with
the use of his personal computer; courses in the creative use of
the personal computer for one’s self-learning in the law should be
offered by those experienced in this particular strategy.

Beyond access to a good library, and by internet, to a world
class library, the student may use computer- assisted instruction
in the law, used a form of programmed instruction with immediate
feedback on one’s responses and programming legal lessons



2003] TEACHING STRATEGIES FOR 195
PROFESSIONAL EDUCATION

through an enhanced program responding to the respondent’s
selected answers, including the possibility of review. This has not
been fully exploited in this country. | find that programmed
materials are very useful for integration and summarizing more
than for initial instruction on a topic.

B. Games for Legal Strategies

As yet, no computerized games have emerged for use in legal
education and yet for actual strategic planning of one’s over-all
approach to arguing out a case, | find the simulated game a powerful
teaching and concentrating tool as | have in fields of strategic
planning for industrial and business management. The same
principles and techniques may be applied to legal strategic planning
for a major case or a major advocacy campaign.

Undoubtedly, many more possibilities will be available in
the future. The promise of electronic means is quite positive,
including distance education in updating oneself in the law as
this is needed largely with the use of a personal computer and
Internet ports.

V. EVALUATION OF DIFFERENT
TEACHING STRATEGIES

A. Advantages and Disadvantages of Each Technique

As | mentioned earlier, no one strategy will work for everyone.
What is necessary for the legal education planner is to choose a
suitable teaching strategy according to the needs of the learner
for specific objectives within the same curriculum or even within
the same subject area, some techniques more useful for doing
specific tasks. The lecture is quite useful for introducing a new
field and for summarizing studies over an entire module or chapter.
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Programmed instruction or a more creative computer- assisted
program is useful for going through the major steps of a process
and for summarizing what one has already gone through. Case
studies are excellent means of integration and computer games
and simulations quite result-rich to test one’s mettle in actual
situations, and the Socratic Method excellent in the development
of analytic and critical thinking skills especially in the initial
introduction to the study of law. And to me, there is nothing so
valuable as actual apprenticeship and on- the- job training, which
Is an opportunity to get to know oneself and find out before it is
too late if one is really cut out for the practice of law.

V1. ConcLusioN: To Make EAcH TECHNIQUE OR
TeACHING STRATEGY FIT THE OBIECTIVE

Each technique has advantages and disadvantages and the overall
game plan is to fit the teaching strategy to the educational objective
to be attained.
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A. The Good News: Potential Benefits
1. Ease of Accessibility;
2. Multiple Users; and
3. Substantial Cost Savings.

B. Judicial Training Organizations on the Internet

1. International
a International Forum for Training the Judiciary
http://www.isas.co.il/judges2002
chairmans_letter.ntml

b. Institute for International Education
http://www.iie.org/iie/about.html

Since 1919, this non judicial educational organization
has pioneered programs worldwide for leaders in the
arts and sciences. It exemplifies what can be
accomplished.

2. Individual Country\Web Sites

a  Chile Judicial Academy
ajudicial@manquehue.net. Austria 2041,
Providencia, Santiago du Chile

Commission. In 1983, he established the first electronic filing
system and built one of the first fully automated courtrooms
in the United States. In 1997, the Supreme Court of the United
States presented him with its highest honor, the A. Sherman
Christensen Award, for his leadership in the American legal
profession. He retired in 1999 to devote his time to judicial
education. A graduate of Princeton University, he earned his
Juris Doctor degree at Georgetown University.
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b. United Kingdom Judicial Studies Board
http://www.jshoard.co.uk

¢. United States Federal Judicial Center
http://www.fjc.gov

d. National Judicial College (U.S.)
http://www.njc.org

C. The Bad News: Potential Problems
l.  Inthe U.S., Judges have resisted video education programs.
2. Judges Resist Unconventional Learning Systems
a  Theworkload
b.  The Professor in the Classroom Syndrome
3. Wasted Budget funds

D. Possible Solutions

1. A Question of Time? New Judges educated in computer/
Internet learning systems;

2. Use judges to design learning programs;

3. Cameras on computers; Bringing the interactive professor
into chambers; and

4. Win judicial converts through judicial support.

1. JubiciAL SuppoRT: THE JuDICIAL
Law LIBRARY

A. Commercial Law Libraries

1. WESTLAW
http://www.westlaw.com/about
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Nearly 15,000 databases, more than a billion public
records, more than 6,800 news and business publications
from Dow Jones Interactive, and more than 700 law review
journals.

LEXIS NEXIS
http://www.lexisnexis.com

This service contains an equally large data base of
information. See also:

http://www.lexisnexis.com/Incourtlink/eAccess\VWeb/
default/html

CourtLink eAccess provides online access to more than
200 million U. S. Federal and State court records through
a single search interface - twenty-four (24) hours a day,
seven (7) days a week.

B. Free Internet Law Libraries

International Law

a The World Bank Law Library
http://www4.worldbank.org/legal/lawlibrary.html

This organized collection of links and tools focuses
on international organizations, laws, treaties, and laws
of nations with links to their constitutions,
parliaments, ministries, and news sources.

b. Hieros Gamos
http://www.hg.org

Here are links to the law of 230 countries, the United
Nations, the North Atlantic Free Trade Association,
and other organizations.
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¢. Washburn University School of Law

http://www.washlaw.edu/forintmain.html

Provides links to primary foreign and international
legal resources, research aids, and sites useful in
conducting research in these areas of the law.

2. Samples of Individual Countries

a  The Asian Australian Legal Information

Institute
http://www.austliiedu.au

This easily searchable sit contains over 1.5 million
documents on Asian and Australian law.

Irish Law: University College Cork
http://www.ucc.ie/ucc/depts/law/irishlaw

In addition to links to various aspects of Irish law,
the site links to European law and many more.

United States Law: Cornell University Legal
Information Institute.
http://www.law.cornell.edu

One of the first extensive collections of U.S. law.

I1l. JupiciAL SUPPORT: INTERNET
IMPROVED COURTS

Use the Internet to demonstrably improve ease of accessibility to
court, court file case management, improved multiple use, and
substantial cost savings. Here are some examples:

A. Electronic filing and Case Management

U.S. District Court for the District of Columbia
http://.dcd.uscourts.gov/ecf-info.html
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This site describes the electronic filing and case management
system used by the Federal trial court in Washington, D.C.,
one of the busiest in the country.

B. Judicial Finances

1. Bangladesh
http://www4.worldbank.org/sprojects/
Project.asp?pid=P044810

2. Canada: Judicial Compensation Benefits Commission.
http://www.quadcom.gc.ca/index_en.html

C. Judicial Organizations

1. Commonwealth Magistrates and Judges
Association
http.//www.cmja.org

2. International Association of Judges
http://www.richtervereinigung.at/international/irv/
iaj2a.ntm

3. International Association of Women Judges
http://www.iawj-iwjif.org

D. Court Administration

1. World Bank
http://www1.worldbank.org/publicsectors/lega/courts.

Many links to various aspects of judicial and court
reform, planning court space, and specialized courts.

2. World Bank Group Law and Justice
http://www4.worldbank.org/legal/legop_judicial.
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Links to current law and justice projects in thirty (30)

countries and a report of the 2002 Worldwide Justice
Conference in St. Petersburg, Russia.

National Center for State Courts
http://www.ncsconlineorg

This U.S. organization provides U.S. state courts with
information on all aspects of courts management and
includes links to the web pages of all state courts.

E. Court Technology

1

Singapore
http://www.efs.com.sg
The worlds first nation-wide paperless court system uses

electronic filing, extracts, service of documents, and electric
information services.

2. United States Demonstration Court

http://www.courtroom21.net

Reports the latest court room technologies in the U.S.
for expediting proceedings and reducing costs.

F. Court Personnel Training

1

Institute for Court Management
http://www.ncsc.dni.us/ICM

ICM offers a full range of training and development
courses for trial, appellate, local, and state court support
personnel.

G. Discussion Groups

1

American Bar Association Judiciary Division
http://www.abanetorg/jd/home.html
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This site has a number of list serves and discussion groups
for members.

Internet Legal Discussion Materials and Groups

http://www.hg.org/listservs.html

Contains hundreds of legal discussion groups and related
resources under 240 categories ranging from Aboriginal
Peoples to Workman's Compensation. Most subjects
include links to the laws of most countries.

. Poverty Reduction

http://www.developmentgateway.org

This forum helps communities, organizations and
individuals build partnerships, share ideas, and work
together to reduce poverty. It has links to:

1. Twenty-two (22) international and donor
organizations;

2. Twenty-four (24) civil society organizations;

3. Five (5) academic and research institutions;

4. Fourteen (14) private sector companies; and

5. Thirty-two (32) companies creating country gateways.

IV, PLANNING THE WORLDWIDE JUDGES CENTER

TheWorldwide Judges Center in cyberspace will provide a single
gateway to the subjects and services of most interest to judges,
judicial educators, and court personnel. The subjects and services
listed below should be available on the Internet in outline by the
end of June 2003.

1. A Catalog of Internet Resources for Judges.
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2. A Calendar of major national and international judicial

meetings up to 2006.

. A List of International Judges Organizations, their
purposes, and their contacts.

. A List of Court Technology Internet Sites.

5. A Catalog of Resources for court finances, staffs, and

facilities.
. An Archive of Significant Legal Decisions and
Significant Conference Papers.

. A Link to non-government judicial education organizations
and the resources they provide.

. AForum for generating suggested model codes and standards
for courts of all sizes.

. A Judicial List Serve run by judges for judges on subjects
of common interest.

10. An Information Clearing House identifying programs of

assistance to courts and judiciaries.
Your support and contributions will be most welcome.
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| congratulate the Philippine Judicial Academy (PHILJA) — led
by its eminent chancellor, Madame Justice Ameurfina A. Melencio
Herrera — for spearheading the First Australasian Judicial
Educators Forum (AJEF). This gathering provides judicial
educators from twenty-one (21) countries a venue for exchanging
views and experiences.

he was designated Alternate Delegate to the 7" Conference of
Asian Chief Justices in Seoul, Korea in September 1999.

A distinguished civic leader and business leader, he was the first
Asian to be elected International Chairman of the American
Society of Travel Agents or ASTA International, the largest
travel association in the world. An active Catholic Lay Leader,
he held the very rare distinction of being a Member of the
Pontifical Council for the Laity (PLC), appointed by Pope
John Paul 11 in 1995 for a five-year term.

Justice Panganiban has been cited for being “one of the most
prodigious members of the distinguished court in terms of
number of decisions authored, legal references published and
numerous articles written in legal journals and various local and
international publications. He obtained his Bachelor of Laws
degree, Cum Laude, and received the Most Outstanding Student
Award from Far Eastern University. He placed sixth (6™) in
the Bar examinations of 1960.
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l. PARADIGM SHIFTS IN LAW AND
LEGAL PHILOSOPHY

The topic assigned to me this morning is “Paradigm Shifts in
Law and Changing Philosophical Perspectives.” This assignment
requires a study of how the gigantic strides in other fields of
human knowledge have affected and continue to affect law in
general and judicial doctrines in particular.

In turn, | believe that the major transformational shifts in
the world have been brought about mainly by the informational
and technological revolution unfolding even now as | speak. |
refer to computerization, minuterization, digitization, satellite
communications, fiber optics and the Internet — all of which,
taken together, tend to integrate knowledge on a worldwide scale.
This international integration of knowledge, technologies and
systems is referred to as globalization.

According to Thomas L. Friedman in his current best seller,
The Lexus and the Olive Tree

[t]he challenge in this era of globalization — for countries
and individuals — is to find a healthy balance between
preserving a sense of identity, home and community, and
doing what it takes to survive within the globalization
system.

Otherwise stated, the need of the hour is to balance national
interest with international survival. And for all of us today, the
specific task is to find out how globalization has affected judicial
decision-making on the national level.

Let me begin with the well-known caveat that, traditionally,
laws and judicial decisions are territorial in scope and are binding

1. Anchor Books (April 2000), p. 42.
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only within the country of the issuing authority. This concept
flows from the centuries-old view that sovereignty is absolute
within a state’s boundary. However, the advances of science, the
cross-pollination of technology, and the realities of our ever-
shrinking world have gradually assaulted this doctrine. A new
paradigm has emerged, demanding the universalization of laws
and of the judicial rulings interpreting them.

\rily, issues concerning diverse subjects like international
trade, banking, intellectual property, immigration, human rights,
human dignity and criminal law enforcement have built up a
burgeoning literature on the subject of judicial globalization. One
of the leading academics in this field, Professor Anne-Marie
Slaughter of Harvard Law School, says that modern judges
should:

see one another not only as servants or even representatives
of a particular government or party, but as fellow
professionals in a profession that transcends national
borders.?

Justice Claire L’'Heureux-Dube of the Supreme Court of
Canada—in a speech before the “First International Conversation
on Enviro-Genetics Disputes and Issues,” sponsored by the
Einstein Institute for Science, Health and the Courts (EINSHAC)
and held in Kona, Hawaii on July 1, 2001 — opined that it is:

no longer appropriate to speak of the impact or influence
of certain courts on other countries but rather of the place
of all courts in the global dialogue on human rights and
other common legal questions.

2. Anne-Marie Slaughter, “Judicial Globalization,” 40 Va. J. Int'l
L 1103, 1124 (2000).
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Il. THE NEED FOR INTERNATIONAL
JupiciAL COOPERATION

Judicial globalization, sometimes referred to as “world
constitutionalism,” or more simply as “international judicial
cooperation,” is necessitated by the basic similarities of issues facing
many courts all over the world at present. Because of advances in
communications, information is now more easily transmitted
across borders. Almost all superior courts in the world have
websites® from which their latest pronouncements can be accessed
easily. As a result, people have become more aware of the decisions
of courts in other states and are encouraged to pursue similar
suits in still other countries.

Consider also that many Constitutions contain similar
invocations of basic human rights. Thus, interpretations of these
fundamental aspirations in one jurisdiction necessarily influence
others, resulting in the rise of an “international human rights
law.” One shining example is the Universal Declaration of Human
Rights, which the Philippines considers to be a set of generally
accepted international law principles, and which it has incorporated
into its national laws by express constitutional provision.

The frequent contacts amongst magistrates and judicial
educators, like in the present forum, help crystallize this exchange
of judicial wisdom and experience. | am sure that by this gathering,
the cause of judicial globalization is promoted.

To further explain the phenomenon of judicial globalization,
let me analyze some mega-events in the world. The last century
was dominated by an incessant global struggle amongst various
ideologies and forces. Before the 20 century ended, however, the

3. The Philippine Supreme Court website is
www.supremecourt.gov.ph.
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world had witnessed the collapse of colonialism and
totalitarianism; and the victory of independence, freedom and
nationalism. The Cold\War and the balance of nuclear terror have
ended as well. Only one super power dominates the earth now.
\erily, Pax Americana has prevailed.

As we entered into the 21% century, we witnessed the arena
for world preeminence shifting from conventional military warfare
to a more subtle economic, informational and intellectual one-
upmanship amongst great powers like the United States, Europe,
Russia and the new economic giant, the Peoples’ Republic of
China. In this new race, attention has veered from government
control to deregulation, from state ownership to privatization
and from national sovereignty to liberalization.*

I11. THe ABERRATION OF “9/11”

In this transformational struggle, however, a new ingredient —
call it an aberration or an anomaly if you will — has set in. The
September 11, 2001 (9/11) attacks on theWorld Trade Center
in New York and the Pentagon in Washington jarred Pax
Americana. “American justice” was swiftly meted out. The Taliban
regime in Afghanistan was toppled, while the disarming of Iraq
is all but a done deal. In the process, the complexion of traditional
warfare is undergoing a metamorphosis, and the rest of the world
Is getting a crash course on the new meaning of a “just war.”

The war on terror in Afghanistan was no longer confined to
an external armed aggression launched for the purpose of annexing

4. See Panganiban, A Centenary of Justice (2001), pp. 12-13; to
quote Friedman again, “the slow, fixed, divided Cold War system
that had dominated international affairs since 1945 has been
firmly replaced by a new, very greased interconnected system
called globalization.”
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or occupying territories; it included a more subtle “search and
destroy” operation against bands of terrorists wherever they might
be found in the world. Indeed, terror supposedly knows no
country and is undeterred by territorial boundaries.®

On the other hand, the Bush doctrine —as played out in the
isolation and the disarming of Irag — has revolutionized the
traditional concept of a just war,® which is essentially a defense
against an actual or imminent armed attack. Will the world and
the United Nations, despite the intransigence of France, Germany,

5. See Panganiban, Reforming the Judiciary (2002), pp. 374-375.

6. “War may be defined as a relation of one or more governments
to at least one other government, in which at least one such
government no longer permits its relations with the other or
others to be governed by the laws of peace.” Salonga and Yap,
Public International Law (1966), p. 389, citing Stone, p. 304.
The Charter of the United Nations prohibits war and the
resort to force or threats; it obligates UN members “to settle
their international disputes by peaceful means.” T he use of armed
forces is allowed under the charter only in cases of individual
or collective self-defense, or in pursuance of a decision of the
Security Council. Article 51 of the UN Charter provides:

Article 51

Nothing in the present Charter shall impair the inherent
right of individual or collective self-defense if an armed
attack occurs against a Member of the United Nations,
until the Security Council has taken measures necessary to
maintain international peace and security. Measures taken
by Members in the exercise of this right of self-defense
shall be immediately reported to the Security Council and
shall not in any way affect the authority and responsibility
of the Security Council under the present Charter to take
at any time such action as it deems necessary in order to
maintain or restore international peace and security.
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China and Russia, eventually accept this American theory of
preemptive war?

This last query requires a grand paper by itself and, thus, |
will not attempt any presumptuous answer, but will only say that
| will await the world’s verdict. In the meantime, let me return to
today’s topic: the shifting paradigms of law and judicial
dispensation brought about by swirling international events and
trends, elegantly encapsulated in the so-called “waves” of
civilization.

IV. THE “WAVES” oF CIVILIZATION

The mega-shift in legal and judicial concepts from parochialism
to internationalism and from isolationism to interdependence is
consistent with the history of civilization itself. In his best seller
entitled The ThirdWave,” Alvin Toffler divides known civilization
into three (3) main parts:

a First Wave agricultural phase, a Second Wave industrial
phase and a Third Wave [informational] phase x x x.

He explains that:

the FirstWave of change, the agricultural revolution — took
thousands of years to play itself out. The Second Wave —
the rise of the industrial civilization — took a mere three
hundred (300) years. Today, history is even more accelerative,
and it is likely that the Third Wave will sweep across history
and complete itself in a few decades. x x x. This new
civilization x x x will topple bureaucracies, reduce the role
of nation states, and give rise to semiautonomous economies
in a post imperialist world. It requires governments that
are simpler, more effective, yet more democratic than any

7. Bantam Books (1980), p. 4.
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we know today. It is a civilization with its own distinctive
outlook, its own ways of dealing with time, space, logic
and causality.

Toffler wrote that earth-shaking prognosis twenty-three (23)
years ago in 1980.When | first read his book, I could not imagine
how the possession, the digitization and the distribution of
information could become more valuable than the production
and the sale of food and machines; and how intangibles like
electronic data and the Internet could command higher stock
prices than gold and real estate.

But we now know that the advent of the information age,
heralded by the personal computer and the cellular phone, has
radically transformed the ways of the world — from its mundane
eating habits to electronic commerce to scientific research and
even to judicial doctrines and tools.®

The Second Wave — or the industrial revolution — has
produced new wealth and propelled mega-entrepreneurs like John
Rockefeller, Cornelius Vanderbilt and Henry Ford. It has also
caused profound changes in labor, as well as in constitutional and
administrative law.

Likewise, during its comparatively short reign, the T hird\Wave
— or the computer age — has inspired the rise of super billionaires
like Bill Gates who became the richest man in the world at age

8. Id, pp. 10-11. See also John Naisbitt, Megatrends, \Warner
Books (1982), p. 11: “This book is about ten major
transformations taking place right now in our society. None is
more subtle, yet is more explosive, | think, than this first, the
megashift from an industrial to an informational society.”

9. See Panganiban, Transparency, Unanimity and Diversity (2000),
pp. 46-49.
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45; John Morgridge and John Chambers of Cisco Systems, Inc.;
and Gordon Moore and Bob Noyce of Intel. It has also influenced
the rapid development of international commercial law.

And now, even as | speak, a Fourth \WWave — the bio-age — is
dawning upon the earth. The very recent phenomenal advances
in bio-technology, especially in cloning, stem cell research and
germ-line engineering, have engendered new issues. T hese issues
include not only the enhancement of health and longevity; but
also the alteration and even the manipulation of human behavior,
especially three (3) higher forms with genetic roots: those linked
to intelligence, crime and sexuality. In short, we are in the midst
of a scientific and technological revolution that started in
humanity’s ability to decode DNA,; and is careening towards the
more mind-boggling power to manipulate human life, health,
behavior, well-being and happiness. Serving as a bridge between
these two (2) stages of development is the comprehensive mapping
of the human genome, a gargantuan project recently completed
way ahead of schedule, in the year 2000.

V. Two QUESTIONS FOR THIS FORuM

In this forum, as we contemplate these monumental
transformations happening all around us, two (2) questions arise:

1. Are our judiciaries, especially our highest courts, ready
to tackle the opportunities and legal problems wrought
by the ongoing computer age and the dawning bio-age?

2. What has so far been the track record of our judiciaries,
especially our highest courts, in confronting the new
paradigms brought about by these revolutionary changes?

This paper hopes to provide a Philippine answer to both
questions.
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VI. JupiciAL INDEPENDENCE AND
PREROGATIVES

Let me preface my answer to the first question by saying that a
year and a half ago, on Jtlhme 11, 2001, the Philippine Supreme
Court celebrated its 100  birthday. Our wide-ranging centenary
celebrations commemorated the founding of our highest court
in 1901. For almost four hundred (400) years prior to that year,
our country had rudimentary courts established by the U.S.
military and the Spanish conquistadores. Nonetheless, we reckon
the founding of our present Supreme Court only in 1901, because
it was only in that year when a tribunal that enjoyed judicial
independence, as we understand the concept today, was established.
Since then, the Court has functioned separately from the other
branches of government — the executive and the legislative.

Patterned after the U.S. model, our country rigorously observes
the tripartite separation of powers. Thus, the great powers of
government — to make laws, to enforce them and to interpret
them —are lodged in three (3) distinct, independent and coequal
branches of government. Many of our magistral colleagues in
some other Asian countries are surprised to know that the
Philippine Supreme Court can, and many times actually did, strike
down and reverse actions of the President and of the Congress
of the Philippines. Indeed, our Court has done so on the ground
that their actions had violated the Constitution of the Philippines,
or were otherwise tainted with grave abuse of discretion. These
reversals did not mean, however, that our Court was higher in
authority than our own Chief Executive and our sovereign
lawmaking body; rather, these reversals merely meant that the
Court was independently discharging its duties to uphold the
Constitution and the rule of law in our country.
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The independence of the highest judicial body in the
Philippines is manifested in other ways, especially in the following:

1. The Supreme Court of the Philippines, composed of
one (1) Chief Justice and fourteen (14) associate
justices, ' is one unified body, which not only reviews
the decisions of lower courts and administrative agencies,
but also decides with final authority all constitutional
Issues. In some other countries, there exist, aside from the
Supreme Court, the high court of arbitration and the
constitutional court.

2. Our Court exercises powers that are not reviewable or
reversible by any other entity or agency of government.
Its decisions are final and binding on the entire Republic.
And whether the President and Congress agree with those
decisions or not, they are duty-bound to honor, recognize
and enforce them. This is the essence of the rule of law—
law as interpreted with finality by the Supreme Court.

3. Itsfiscal autonomy is guaranteed by our Constitution.
Thus, Congress is constitutionally prohibited from
reducing judicial appropriations given the previous year
which, once approved, are automatically and regularly
released to it by the Executive Department.*

10. Sec. 4 (1), Art. V11, Constitution states:

The Supreme Court shall be composed of a Chief Justice
and fourteen (14) Associate Justices. It may sit en banc or,
in its discretion, in divisions of three (3), five (5), or seven
(7) Members. Any vacancy shall be filled within ninety
(90) days from the occurrence thereof.

11. Sec. 3, Art. VVIII, Constitution, states:

The Judiciary shall enjoy fiscal autonomy appropriated
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4. Members of the judiciary enjoy security of tenure up to
age seventy (70)*2 and also security of compensation,*®
neither of which can be reduced by Congress or by the
President. Members of the Supreme Court may be
removed from office only by a stringent process of
impeachment.**

VIl. Powers AND RESPONSIBILITIES OF THE
PHiLIPPINE SUPREME COURT

To meet the challenges of the Third and the Fourth Waves of
civilization, our Supreme Court and our entire judiciary have

for the previous year and, after approval, shall be
automatically and regularly released.

12. Sec. 11, Art. VIII, Constitution, states:

The Members of the Supreme Court and judges of lower
courts shall hold office during good behavior until they
reach the age of seventy (70) years or become incapacitated
to discharge the duties of their office.

13. Sec. 10, Art. VVI1I, Constitution, states:

The salary of the Chief Justice and of the Associate Justices
of the Supreme Court, and of judges of lower courts shall
be fixed by law. During their continuance in office, their
salary shall not be decreased.

14. Sec. 2, Art. XI, Constitution, states;

The President, the Vice-President, the Members of the
Supreme Court, the Members of the Constitutional
Commissions, and the Ombudsman may be removed from
office, on impeachment for, and conviction of, culpable
violation of the Constitution, treason, bribery, graft and
corruption, other high crimes, or betrayal of public trust.
X X X.
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been constitutionally granted not just independence, but also vast
powers®® and heavy responsibilities that can be classified into five
(5) general categories as follows:

15. Sec. 5, Art. V111, states:

The Supreme Court shall have the following powers:

1. Exercise original jurisdiction over cases affecting

ambassadors, other public ministers and consuls, and
over petitions for certiorari, prohibition, mandamus,
quo warranto, and habeas corpus.

Review, revise, reverse, modify, or affirm on appeal or
certiorari, as the law or the Rules of Court may provide,
final judgments and orders of lower courts in:

a.  All cases in which the constitutionality or validity
of any treaty, international or executive agreement,
law, presidential decree, proclamation, order,
instruction, ordinance, or regulation is in question.

b.  All cases involving the legality of any tax, impost,
assessment, or toll, or any penalty imposed in
relation thereto.

c. All cases in which the jurisdiction of any lower
court is in issue.

d. All criminal cases in which the penalty imposed
is reclusion perpetua or higher.

e. All cases in which only an error or question of
law is involved.

Assign temporarily judges of lower courts to other
stations as public interest may require. Such temporary
assignment shall not exceed six months without the
consent of the judge concerned.

Order a change of venue or place of trial to avoid a
miscarriage of justice.



220 THEPHILJAJUDICIAL JOURNAL [VOL.5:17

First, Similar to most courts elsewhere, our Supreme Court
exercises the power of judicial review; that is, the power to pass
upon lower court judgments that have been appealed to it. In
general, it also has the power to reject appeals that it considers
unimportant; or those arising from lower court judgments that
are, on their face, error-free.

Second. By the writ of certiorari, it has the extraordinary
power to review and set aside any act of any agency of government
including the Presidency and Congress, on the ground of grave
abuse of discretion,*® which may consist of any of the following:

a. Violation of the Constitution, the law or judicial doctrine;
and

5. Promulgate rules concerning the protection and
enforcement of constitutional rights, pleading,
practice, and procedure in all courts, the admission to
the practice of law, the Integrated Bar, and legal
assistance to the underprivileged. Such rules shall
provide a simplified and inexpensive procedure for
the speedy disposition of cases, shall be uniform for
all courts of the same grade, and shall not diminish,
increase or modify substantive rights. Rules of
procedure of special courts and quasi-judicial bodies
shall remain effective unless disapproved by the
Supreme Court.

6. Appoint all officials and employees of the Judiciary in
accordance with the Civil Service Law.

16. Sec. 1, Art. VII1, Constitution, states:

Judicial power shall be vested in one Supreme Court and
in such lower courts as may be established by law.

Judicial power includes the duty x x x to determine whether
or not there has been a grave abuse of discretion amounting
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b.  Whimsical or arbitrary action arising from manifest bias
or personal animosity, of such gravity as to have deprived
the losing party of due process.

Third. 1t administratively supervises all lower courts.!” In
many countries, this administrative responsibility is discharged
by the executive department through the ministry of justice. But
in our country, the executive power over magistrates ends with
their appointment. Once they begin discharging their offices,
judges look up to the Supreme Court not only for stare decisis,
but also for administrative leadership. Lower court magistrates
and court personnel can be fined, suspended or ousted from the
service after proper hearing and due process — only by the Supreme
Court.'®

Conversely, along with administrative supervision, the
training of judges and the enhancement of their on-the-job
education is a responsibility that resides in the Supreme Court.
To accomplish this responsibility, it established the
Philippine Judicial Academy, which is tasked with the

to lack or excess of jurisdiction on the part of any branch
or instrumentality of the Government.

17. Sec. 6, Art. VII1, Constitution, states:

The Supreme Court shall have administrative supervision
over all courts and the personnel thereof.

18. Sec. 11, Art. VIII, Constitution, states:

X X X. The Supreme Court en banc shall have the power to
discipline judges of lower courts, or order their dismissal
by a vote of a majority of the members who actually took
part in the deliberations on the issues in the case and voted
thereon.
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continuing education of the entire judicial department of our
government.®

Fourth. The Supreme Court also controls admission to the
practice of law and the discipline of erring lawyers.?® By
conducting the annual bar examinations, it ultimately determines
the content and the direction of legal education.

Through its superintendence of the Mandatory Continuing
Legal Education (MCLE) Program, it is able to elevate the
standards of the legal profession by requiring lawyers to undergo
periodic refresher seminars. Through this same power, it has required
all lawyers to become compulsory members of one unified
association — the Integrated Bar of the Philippines.*

Fifth. The Constitution has also authorized the Supreme
Court to prepare and promulgate rules of procedure for all courts
in the country.?? Consistent with this power, the Supreme Court
has promulgated not only the regular Rules of Court in the
Philippines; lately, to cover new subject matters spawned by the

19. On February 26, 1998, Republic Act No. 8557 mandated the
Philippine Judicial Academy to “serve as a training school for
justices, judges, court personnel, lawyers and aspirants to judicial
posts.”

20. Sec. 5. Art. VI, Constitution, states:

The Supreme Court shall have the following powers: X x x
(5) Promulgate rules concerning the protection and
enforcement of constitutional rights, pleading, practice,
and procedure in all courts, the admission to the practice
of law, the Integrated Bar, and legal assistance to the
underprivileged. X x x

21. See Bar Matter 850, October 2, 2001.
22. See footnote 17.
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e-age; it has also issued special regulations such as the Rule on
Electronic Evidence, which was specifically tailored to govern
the admissibility and the weight of electronic documents as
functional equivalents of their paper-based counterparts.?®

Alongside this rule-making power, the Court has been given
constitutional authority to promulgate rules concerning the
protection and the enforcement of constitutional rights. Normally,
the work of issuing laws to enforce such rights is reserved for
Congress. But as a special measure of protection for human rights,
this additional power has been granted by the Constitution to
our High Court.

VIII. JURISPRUDENCE ON JUDICIAL
GLOBALIZATION

| will now take up the second question: during the last ten (10)
years, what has been the track record of the Philippine Supreme
Court in promulgating decisions involving issues that have sprung
from the new paradigms brought by the information age and the
hio-age?

To answer this question, I will discuss how, through specific
cases brought before it, the Supreme Court has faced the
globalization trend in different fields: economics, politics,
elections, human rights, citizenship, criminal law enforcement,
labor, environment protection and DNA testing.

23. For an interesting discussion on this point, see Francisco Ed.
Lim, “Litigation in E-Commerce: Proving a Case With
Electronic Documents,” 45 Ateneo L.J. 355 (2001).
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A. The New Economy

First, let me take up the new economy. Up to the end of the early
1980s, states — the Philippines included — depended on the
protection of local industries as the main strategy of economic
prosperity. To barricade local industries, they set up tariffs, currency
controls, quantitative restrictions, preferential treatments, import
quotas and tax incentives. The last two (2) decades, however,
witnessed the establishment, among others, of the European
Community (EC), the North American Free Trade Agreement
(NAFTA) and the Asean Free Trade Area (AFTA). Member
states, gradually lifted protectionist barriers, on the theory that
trade could be better promoted on a regional rather than on a
national basis.

It is significant to note that in Federation of Free Markets v.
Bautista®* the Philippine Supreme Court — in an extended
unsigned Resolution — ruled that the “intent of the Philippines”
to reduce tariff on rice as mandated by AFTA did not contravene
the Constitution, the Agricultural Tariffication Act, or the Magna
Cartafor Farmers.

Soon enough, however, regionalism was deemed insufficient;
economic globalization beckoned.® Thus, after much hesitation,

24. G.R. No. 128502, July 13, 1999. “The mere statement of
intent made by the public respondents would still be subject to
confirmation after public consultations to be conducted by
the concerned agencies and after the government would have
complied with due process and other requirements mandated
by law”

25. With globalization, liberalization, deregulation and
privatizatipn as new paradigms, how will the Philippines fare
in the 21 century? An interesting answer is found in “A New
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the World Trade Organization (WTQ) was born. It was the
culmination of all efforts to eliminate tariffs and other traditional
protectionist barriers altogether; as well as to usher in free trade
amongst members, not just of a regional bloc, but of the entire
world community.?

B. Tafiada v. Angara on Economic Globalization

The Philippine membership inWTQO was concurred in by the
Senate on December 14, 1994. The ink on the ratification
documents had barely dried up when, on December 29, 1994,

Asian Century” by lan Buruma (Readers’ Digest, July 2000, p.
54) as follows:

In all likelihood, parts of Asia will do very well [in the e-
age] but not for the reasons people were talking about a
decade ago. The formula of state discipline, efficient
workers, low wages and an absence of independent unions
is fine in a country that needs to get heavy industries going.
But for a country, a city or a region to thrive in the age of
information technology, its citizens must be flexible,
creative, individualistic, cosmopolitan, free and, preferably,
conversant in English. (italics supplied) Endowed with such
people, the Philippines properly inspired and led — should
prosper in this new age.

26. For a discussion on the rise of the WTO, see Rufus Rodriguez,
The GATT and the WTO: An Introduction (1998).

Undoubtedly, WTO serves well the interests of developed
countries and supranational corporate behemoths. However,
developing countries and their fledgling industries can hardly
cope with borderless competition. Hence, the last two WTO
summits (1999 in Seattle and 2000 in Melbourne) have been
disrupted by rioting and protest actions, as well as by a more
sober reassessment of new trade talks. See “Lessons After Five
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several Philippine legislators challenged the constitutionality of
the Philippine adherence to theWTO Agreement. T hus was born
Tafiada v. Angara.?”

The Court en banc unanimously ruled that in affirming
Philippine membership in theWTO, the Senate was not violating
the economic nationalism or “Filipino First” provisions of the
fundamental law.?® These provisions, which are included in the

Years of WTO” by Amando Doronila, Philippine Daily
Inquirer, September 15, 2000, p: A9. Asiaweek; in its December
29, 1999 issue, pp. 34-35, heralded Vandana Shiva’s books,
essays and speeches educating people on the evil effects of “free-
trade logic.”

27. 272 SCRA 18, May 2, 1997, per Panganiban, J To be able to
write the ponencia in this case, | had to read not only the 36-
volume Uruguay Round of Multilateral Trade Negotiations,
which contained the WTO Treaty and the various detailed
commitments of each member-state in regard to specific
schedules of tariff reductions, but also books and treatises on
the new paradigm of economic globalization.

28. On the petitioners’ theory that the Constitution did not
contemplate a “borderless world of business,” the Decision |
wrote for the Court reads:

No doubt, the WTO Agreement was not yet in existence
when the Constitution was drafted and ratified in 1987.
That does not mean however that the Charter is necessarily
flawed in the sense that its framers might not have anticipated
the advent of a borderless world of business. By the same
token, the United Nations was not yet in existence when
the 1935 Constitution became effective. Did that necessarily
mean that the then Constitution might not have
contemplated a diminution of the absoluteness of
sovereignty when the Philippines signed the UN Charter,
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“Declaration of Principles and State Policies of the Constitution,”
are not self-executing.?® They are merely guides for the exercise
of judicial review and for the enactment of laws. More important,
such provisions should be read together with other constitutional

thereby effectively surrendering part of its control over its
foreign relations to the decisions of various UN organs
like the Security Council?

It is not difficult to answer this question. Constitutions are
designed to meet not only the vagaries of contemporary
events. They should be interpreted to cover even future and
unknown circumstances. It is to the credit of its drafters
that a Constitution can withstand the assaults of bigots
and infidels but at the same time bend with the refreshing
winds of change necessitated by unfolding events. (citations
omitted)

29. In the controversial Manila Prince Hotel v. Government
Service Insurance System (GSIS) (267 SCRA 408, February
3,1997, per Bellosillo, ), the Court by a vote of 11 (JJPadilla,
Regalado, Davide, Romero, Bellosillo, Vitug, Kapunan,
Mendoza, Francisco, Hermosisima and Torres) to 4 (Narvasa,
CJ: JJ Melo, Puno and Panganiban, with the last two writing
separate Dissents) ruled that Section 10, Article XII of the
Constitution, was “self-executing.” Thus, “in public biddings
concerning the grant of rights, privileges and concessions
covering the national economy and patrimony,” like the
ownership of the controlling shares of the Manila Hotel, a
losing Filipino bidder “will have to be allowed to match the
bid of the [winning] foreign entity. And if the Filipino
[thereafter] matches the bid of a foreign firm, the award should
go to the Filipino” In Tafiada, the Court clarified that the
Manila Hotel ruling “is enforceable only in regard to the grant
of rights, privileges and concessions covering the national
economy and patrimony and not to every aspect of trade and
commerce. It refers to exceptions rather than the rule”
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pronouncements, in order to attain a balanced development of
the economy.®

The Court ruled:

While the Constitution has a bias in favor of Filipino goods,
services, labor and enterprises, at the same time, it recognizes
the need for business exchange with the rest of the world
on the bases of equality and reciprocity, and limits
protection of Philippine enterprises only against foreign
competition and trade practices that are unfair.

At bottom, the Court upheld the constitutionality of the
Philippine adherence to the WTO Agreement because of
petitioners’ failure to show grave abuse of discretion on the part
of the Senate. The Decision concluded:

30. On the issue of whether the WTO Agreement impaired the
congressional power to legislate, the Court declared:

X X x [W]hile sovereignty has traditionally been deemed
absolute and all-encompassing on the domestic level, it is
however subject to restrictions and limitations voluntarily
agreed to by the Philippines, expressly or impliedly, as a
member of the family of nations. Unquestionably, the
Constitution did not envision a hermit-type isolation of
the country from the rest of the world. In its Declaration
of Principles and State Policies, the Constitution ‘adopts
the generally accepted principles of international law as
part of the law of the land and adheres to the policy of
peace, equality, justice, freedom, cooperation and amity
with all nations.! By the doctrine of incorporation, the
country is bound by generally accepted principles of
international law, which are considered to be automatically
part of our own laws. One of the oldest and most
fundamental rules in international law is pacta sunt servanda
- international agreements must be performed in good faith.
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That the Senate, after deliberation and voting, voluntarily
and overwhelmingly gave its consent to the WTO
Agreement thereby making it “a part of the law of the
land” is a legitimate exercise of its sovereign duty and power.
We find no “patent and gross” arbitrariness or despotism
“by reason of passion or personal hostility” in such exercise.
It is not impossible to surmise that this Court, or at least
some of its members, may even agree with petitioners that
it is more advantageous to the national interest to strike
down Senate Resolution No. 97. But that is not a legal
reason to attribute grave abuse of discretion to the Senate
and to nullify its decision. To do so would constitute grave
abuse in the exercise of our own judicial power and duty.
Ineludibly, what the Senate did was a valid exercise of its
authority. As to whether such exercise was wise, beneficial
or viable is outside the realm of judicial inquiry and review.
That is a matter between the elected policy makers and the
people. x x x. (citations omitted)

A treaty engagement is not a mere moral obligation but
creates a legally binding obligation on the parties x x x. A
state which has contracted valid international obligations
is bound to make in its legislations such modifications as
may be necessary to ensure the fulfillment of the obligations
undertaken.

By their inherent nature, treaties really limit or restrict the
absoluteness of sovereignty. By their voluntary act, nations
may surrender some aspects of their state power in exchange
for greater benefits granted by or derived from a convention
or pact. After all, states, like individuals, live with coequals,
and in pursuit of mutually covenanted objectives and
benefits, they also commonly agree to limit the exercise of
their otherwise absolute rights. Thus, treaties have been
used to record agreements between States concerning
such widely diverse matters as, for example, the lease
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As an aftermath of the Philippine membership in theWTO,
specifically in connection with the annexed “Agreement onTrade-
Related Aspects of Intellectual Property Rights” or TRIPs,
Congress enacted the Intellectual Property Code of 19983 “to
strengthen the intellectual and industrial property system in the
Philippines.” More interestingly, in Mirpuri v. Court of Appeals*
which was decided in 1999, the Court ruled that the “Paris
Convention for the Protection of Industrial Property,” to which
the Philippines was a signatory, was a self-executing treaty that
did not “require legislative enactment to give it effect.” It used
that Agreement (the Paris Convention) to strike down the
application for registration of a local trademark, “Barbizon
International,” which had essentially usurped the goodwill of a
well-known brand of ladies’ garments known worldwide by the
same name, “Barbizon.”

of naval bases, the sale or cession of territory, the
termination of war, the regulation of conduct of hostilities,
the formation of alliances, the regulation of commercial
relations, the settling of claims, the laying down of rules
governing conduct in peace and the establishment of
international organizations. The sovereignty of a state
therefore cannot in fact and in reality be considered absolute.
Certain restrictions enter into the picture: (1) limitations
imposed by the very nature of membership in the family
of nations and (2) limitations imposed by treaty stipulations.
As aptly put by John F. Kennedy, “Today, no nation can
build its destiny alone. The age of self-sufficient nationalism
is over. The age of interdependence is here.” (citations
omitted)

31. R.A. No. 8293 took effect on January 1, 1998.
32. 318 SCRA 516, 543, November 19, 1999, per Puno, J.



2003] JUDICIAL GLOBALIZATION 231

Because of the Philippine membership in theWTO as well
as the digitization and expansion of legal services, some foreign
lawyers are asking whether they will now be allowed to practice
their profession in this country.While there is no explicit decision
on the matter yet, let me however assure you that the Supreme
Court, which has jurisdiction over admission to the practice of
law, should be able to discharge its national and global
responsibilities as it has always done in the past.

C. Tatad v. Secretary of Energy on Deregulation

Let me now move to a companion paradigm of the new economy;
namely, deregulation. In essence, this norm shifts the burden of
price control from government to “market forces,” with the
ultimate goal of producing the best goods and services at the
cheapest prices possible. This policy, however, is not an infallible
cure, because the evil sought to be avoided — government abuse
— may well pass on to market players, particularly when they
combine to restrain trade or engage in unfair competition. “The
market is motivated by price and profit (and sadly not by moral
values). The market does not automatically supply those who
need (no matter how badly they need it) but only those who
have the money to buy.”**

33. For some insights on this point, see Jose Victor Chan-Gonzaga,
“The Legal Profession in a World of Globalization and
Electronic Commerce: Rules, Issues and Complications,” 45
Ateneo L.J 325 (2001).

34. Romulo L. Neri, Economics and Public Policy (1999), p. 23.
Parentheses in original.
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In Tatad v. Secretary of Energy*® the Court — by a vote of
nine (9)* in favor and two (2)*" against — invalidated Republic
Act (R.A.) No. 8180, the Oil Deregulation Law, because it had
allowed the Big Three Oil companies in the Philippines — Petron,
Shell and Caltex — to act as a monopoly or, more precisely, an
oligopoly. Declared the Court:

The Constitution mandates this Court to be the guardian
not only of the people’s political rights, but their economic
rights as well.

Big business immediately reacted by accusing the Court of
undue interference in economics, a subject allegedly beyond the
latter's competence and authority to decide on.*®® In flailing the
Court, some of its critics even clamored for a constitutional
amendment to deprive the judiciary of jurisdiction over economic
questions. They ignored the express caveat in the Decision that:

the Court did not condemn the economic policy of
deregulation as unconstitutional. 1t merely held that, as
crafted, the law [ran] counter to the constitutional provision
[on] fair competition.

Indeed, the legislative and the executive departments may
adopt any policy, subject to one indispensable condition: it must
conform to the Constitution. When such policy and its

35. 281 SCRA 330, November 5, 1997, per Puno, J.

36. JJ Regalado, Davide Jr., Romero, Bellosillo, Puno, Vitug,
Kapunan (see Separate Opinion), Mendoza (who concurred in
the result) and Panganiban (with Concurring Opinion).

37. JJ Melo and Francisco (CJ Narvasa was on leave and there
were three (3) vacancies in the Court).

38. The business community’s anxiety might have been aggravated
by an earlier controversial Decision in Garcia v. Board of
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implementing laws violate the Charter, the Supreme Court shall,
in appropriate proceedings, strike them down. In the words of
the Decision:

Combinations in restraint of trade and unfair competition
are absolutely proscribed, and the proscription is directed
against both the State as well as the private sector x x x.
Monopolistic or oligopolistic markets deserve our careful
scrutiny and laws [that] barricade the entry points of new
players should be viewed with suspicion.

In any event, in an exemplary display of obedience to the
rule of law, both the executive and the legislative departments of
our government grudgingly relented and bowed to the Supreme
Court’s Decision. The Congress thereafter enacted a new Oil
Deregulation Law, R.A. No. 8479, which eliminated the
objectionable features of the old law that had been struck down
by our Decision.

Investments (191 SCRA 288, November 9,1990, per Gutierrez,
J)), in which the Court ruled that the Board of Investments
“committed grave abuse of discretion in approving the transfer
of the petrochemical plant from Batangas to Bataan x x x.” The
7 (Gutierrez, Cruz, Gancayco, Padilla, Bidin, Sarmiento and
Medialdea) to 4 (Narvasa, Regalado, Melencio-Herrera and
Grino-Aquino who wrote the main Dissent; Fernan, CJ and
Paras took no part; and Feliciano was on leave) Decision was
heavily criticized, because “the majority ha[d] actually imposed
its own views on matters falling within the competence of a
policymaking body of the government,” to quote Justice
Herrera’s Dissent. “It decided upon the wisdom of the transfer
of the site of the proposed project x x x, the desirability of
the capitalization aspect of the project x x x, and injected its
own concept of the national interest as regards the establishment
of a basic industry of strategic importance to the country x x
"
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In Garcia v. Corona® promulgated on December 17, 1999,
the Court unanimously*® upheld the validity of the new law. It
ruled:

x X X [W]hat constitutes reasonable time is not for judicial
determination. Reasonable time involves the appraisal of
relevant conditions, political, social and economic. They
are not within the appropriate range of evidence in a court
of justice. It would be an extravagant extension of judicial

39. G.R. No. 132451, December 17, 1999, per Y nares-Santiago, J

40. Although 1 voted to invalidate the first oil deregulation statute,
I concurred with the rest of the justices that the second
deregulation law, R.A. No. 8479, could not be constitutionally
faulted. In my Separate Concurring Opinion, | wrote in part:

In sum, |1 make no secret of my sympathy for petitioner’s
frustration at the inability of our government to arrest the
spiraling cost of fuel and energy. | hear the cry of the
poor that life has become more miserable day by day. | feel
their anguish, pain and seeming hopelessness in securing
their material needs.

However, the power to lower petroleum prices through the
adoption or the rejection of viable economic policies or
theories does not lie in the Court or its members.
Furthermore, absent sufficient factual evidence and legal
moorings, | cannot vote to declare a law or any provision
thereof to be unconstitutional simply because, theoretically,
such action may appear to be wise or beneficial or practical.
Neither can | attribute grave abuse of discretion to another
branch of government without an adequate showing of
patent arbitrariness, whim or caprice. Should 1 do so, |
myself will be gravely abusing my discretion, the very evil
that petitioner attributes to the legislature.
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authority to assert judicial notice as the basis for the
determination.*

D. Decentralization of Political Power

While the e-age idolizes globalization, deregulation and
privatization as new economic paradigms, at the same time it
urges decentralization of political and fiscal powers. In our country,
this effort to vest more authority in basic political units is not
more remarkable than in the 1987 Constitution* itself and in
the Local Government Code. In Ganzon v. Court of Appeals,*
the Supreme Court hailed decentralization as a “more responsive
and accountable local government structure.” Drilon v. Lim*
emphasized that the President had the power of supervision only,
not control, over local governments. Thus, the Chief Executive
does not lay down the laws and the rules, but merely sees to it
that local officials follow them. The President may not agree with
such laws and rules, but he or she does not have the discretion to
modify or reverse actions made in accordance with them.

Consistent with these tenets, Pimentel v. Aguirre> upheld
the fiscal autonomy of local government units (LGUs) and
ordered “the automatic release of the shares of the LGUs in the
national internal revenues.” Declared void by the Court was
Section 4 of Administrative Order No. 372, which had withheld

41. Citing Coleman v. Miller, 307 U.S. 433; 59 S. Ct. 972; 83 L.
Ed. 1385 (1939).

42. Art. X, §3.

43. 200 SCRA 271, 286, August 5, 1991, per Sarmiento, J.
44. 235 SCRA 135, 142, August 4, 1994, per Sarmiento, J.
45. G.R. No. 132988, July 14, 2000, per Panganiban, J.
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aportion (10 percent, later amended to 5 percent) of their share
in internal revenue allotments (IRA).

Earlier, Meralco v. Province of Laguna® had upheld the
power of provincial governments “to impose a tax on businesses
enjoying a franchise.” T he rationale was “to safeguard the viability
and self-sufficiency of local government units.” Lately, Republic
V. Manila Electric Company*’ ruled that an electric utility
company could not pass to its customers the payment of its
income tax by including such amount in the computation of its
operating expenses.

E. Automated Elections

Let me turn your attention to an even more interesting topic,
elections. An effect of globalization is the worldwide move towards
democratization, one of the prerequisites of which is the holding
of clean and honest elections. A step we have taken to improve
the conduct of elections is the automation of the counting of
votes— something novel in the Philippines, where we still manually
count them.

The last presidential election in the United States,
characterized as the “closest” in history, was finally decided in
favor of George W. Bush when the US Supreme Court
disauthorized a manual count of automated ballots in the State
of Florida. A number of issues*® were decided in that celebrated
case, Bush v. Gore® but what is probably of immediate interest

46. 306 SCRA 750, May 5, 1999, per Vitug, J.
47. G.R. No. 141314, November 15, 2002, per Puno, J.

48. There was a “tangle of six different majority, concurring and
dissenting opinions.” (Time Magazine, December 25, 2000, p.
30)

49. No. 00-949, December 12, 2000, per curiam.
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to us is the ruling that “the use of standardless manual recounts
violates the equal protection clause.”

Florida voters indicated their choice of candidates through
“pallot cards designed to be perforated by a stylus but which
either through error or deliberate omission, have not been
perforated for a machine to count them. In some cases a piece of
the card — a chad — is hanging, say by two (2) corners. In other
cases, there is no separation at all, just an indentation.” Because
the voters did not write the names of their chosen candidates, the
U.S. Court held that it was extremely difficult to determine the
“Intent of the voter x x x in the absence of specific standards to
ensure [the clause’s] equal application.”*

Earlier, in 1999, we faced a similar problem in Loong v.
Comelec* in which the Philippine Supreme Court, as

50. Ibid., p. 7. Ruled the U.S. Court:

The law does not refrain from searching for the intent of
the actor in a multitude of circumstances; and in some
cases the general command to ascertain intent is not
susceptible _to much further refinement. In this instance,
however, the question is not whether to believe a witness
but how to interpret the marks or holes or scratches on an
inanimate object, a piece of cardboard or paper which, it
is said, might not have registered as a vote during the machine
count. The factfinder confronts a thing, not a person. The
search for intent can be confined by specific rules designed
to ensure uniform treatment.” (emphasis supplied)to much
further refinement. In this instance, however, the question
is not whether to believe a witness but how to interpret the
marks or holes or scratches on an inanimate object, a piece
of cardboard or paper which, it is said, might not have
registered as a vote during the machine count. The factfinder
confronts a thing, not a person. The search for intent can
be confined by specific rules designed to ensure uniform
treatment. (emphasis supplied)

51. 305 SCRA 832, April 14, 1999, per Puno, J
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distinguished from its U.S. counterpart, validated the manual
recount of automated ballots cast during the gubernatorial race
in Sulu province. (Please note that R.A. No. 8436 had mandated
an automated election in the Autonomous Region in Muslim
Mindanao, or ARMM, during the 1998 elections.)

After the balloting had taken place, the Commission on
Elections (Comelec) stopped the ongoing automated count in
response to a complaint that three ballots in one precinct in one
municipality of the province had not been reflected in the machine
count for the mayoralty post. Without much ado and admittedly
without any express statutory authority, the Comelec — despite
its own Resolution to conduct simultaneous automated and
manual counts of all the ballots in the province — made only a
manual tabulation and, on this basis, proclaimed Abdusakur Tan
as the provincial governor of Sulu. The Supreme Court upheld
the Comelec and ruled in favor of the manual count. T here were
several issues raised, but I will not have time to discuss all of
them today.>> May | just say that the bottom line of

52. The Court upheld the manual count for the following reasons:

1. Since the automated machine ‘failed to read correctly the
ballots in the Municipality of Pata’, and since the ‘machines
rejected and would not count the local ballots’ in four (4)
other towns due to printing errors in the local ballots, ‘it is
plain that to continue with the automated count in these
five (5) municipalities would result in a grossly erroneous
count!

2. These failures of automated counting created post-election
tension in Sulu x x x. Its aftermath could have been a
bloodbath. Comelec avoided this imminent probability
by ordering a manual count of votes. It would be the height
of irony if the Court condemns Comelec for aborting
violence in the Sulu elections.

3. Petitioner Loong and Intervenor Jikiri were not denied
due process, because ‘they were give every opportunity to
oppose the manual count of the local ballots in Sulu’



2003]

JUDICIAL GLOBALIZATION 239

my Dissent® was that automated ballots cast during an automated
election could not be counted manually with the use of rules

4.

The evidence is clear that the integrity of the local ballots
was safeguarded when they were transferred from Sulu to
Manila, and when they were manually counted.

The evidence also reveals that the result of the manual
count was reliable. x x x. When the Comelec ordered a
manual count of the votes, it issued special rules, as the
counting involved a different kind of ballot, albeit more
simple ballots.

Because the errors in counting ‘were not machine related, it
was ‘inutile for the Comelec to use other machines to count
the local votes in Sulu!

Since R.A. No. 8436 did not provide a remedy for
errors that were not machine-related, Comelec cannot
be prevented ‘from levitating above the problem, since said
law ‘did not prohibit manual counting when machine count
did not work’

A special election cannot be ordered because there was no
failure of election, as defined in Section 6 of the Omnibus
Election Code. The grounds for failure of election force
majeure, terrorism, fraud or other analogous causes — clearly
involve questions of fact that are beyond the Supreme
Court’s province. Besides, to hold a special election for the
position of governor only ‘will be discriminatory and will
violate the right of private respondent to equal protection
of the law; inasmuch as the candidates for other positions
(vice-governor, congressman, mayor, etc.) will not be subject
to this special election.

The Court should decide this case in cadence with the
movement towards empowering the Comelec in order that
it can more effectively perform its duty of safeguarding
the sanctity of our elections.

53. My Dissent held that the Comelec gravely abused its discretion
basically in the following:
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governing the appreciation of manual ballots as ordained by the
Omnibus Election Code.**

Although new in our country, automated elections are
prevalent in the U.S. In this light, Bush v. Gore, even if ordained
by a closely divided U.S. Court, is likely to influence our own
Tribunal’s ruling next time a similar case is brought up for review.

1.

In peremptorily stopping the ongoing automated counting
of ballots in the Municipality of Pata and in the entire
Province of Sulu, on the flimsy ground that three (3) ballots
for a mayoralty candidate in said municipality were not
tallied by the counting machine assigned to the town.

In changing the venue and the mode of counting from
automated to manual due to alleged imminent danger of
violence.

In violating its own Resolution ordering both an automated
count and a parallel manual count by actually holding only
a manual count, without giving any reason for completely
abandoning the automated system, which was already 65
percent complete in the entire province.

In counting and appreciating the automated ballots with
the use of the rules peculiar to manual elections, not to the
automated election system; that is, in manually tallying the
ballots differently from how the automated machines
would have counted them, thus ending up with manually
appreciated results that substantially differed from the
machine-generated ones.

In issuing, without due process of law, its assailed Minute
Resolutions relating to the change in the manner and the
venue of counting.

54. For an extended discussion, see Panganiban, Leadership by
Example (1999), pp. 193-249.
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F. Party-List System of Representative Democracy

In our already demaocratic republic, the trend towards representative
democracy has been further strengthened by a novel and interesting
“people power” feature introduced in the 1987 Philippine
Constitution: the party-list system of representation.® To
implement the constitutional mandate, R.A. No. 7941 was enacted
by Congress.>® Under this system, a voter is in effect given two
(2) votes for the House of Representatives — one to elect a district
congressman; the other, a party-list representative.

55. Section 5, Article VI of the 1987 Constitution, introduced
the party-list system of representation in our country as follows:

Sec. 5. (1) The House of Representatives shall be composed
of not more than two hundred and fifty members, unless
otherwise fixed by law, who shall be elected from legislative
districts apportioned among the provinces, cities, and the
Metropolitan Manila area in accordance with the number
of their respective inhabitants, and on the basis of a
uniform and progressive ratio, and those who, as provided
by law, shall be elected by a party-list system of registered
national, regional, and sectoral parties or organizations.

(2) The party-list representatives shall constitute twenty per
centum of the total number of representatives including
those under the party-list. For three consecutive terms after
the ratification of this Constitution, one half of the seats
allocated to party-list representatives shall be filled, as
provided by law, by selection or election from the labor,
peasant, urban poor, indigenous cultural communities,
women, youth, and such other sectors as may be provided
by law, except the religious sector.

56. Acting on its mandate to “provide by law” the “selection or
election” of party-list solons, Congress enacted Republic Act
(R.A)) No. 7941 which prescribed, among others, the
entitlement to a party-list seat in this wise:
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In \eterans Federation Party v. Comelec,>” the Court observed
that the Filipino party-list system had some unique features. It
ruled that, to determine the winners in the Filipino party-list
system, four (4) parameters were required by the Constitution
and by R.A. No. 7941, as follows:

First, the twenty percent allocation — the combined
number of all party-list congressmen shall not exceed twenty

Sec. 11. Number of Party-List Representatives. - The party-
list representatives shall constitute twenty per centum (20%)
of the total number of the members of the House of
Representatives including those under the party-list.

“For purposes of the May 1998 elections, the first five (5)
major political parties on the basis of party representation
in the House of Representatives at the start of the Tenth
Congress of the Philippines shall not be entitled to
participate in the party-list system.

In determining the allocation of seats for the second vote,
the following procedure shall be observed:

a.  The parties, organizations, and coalitions shall be
ranked from the highest to the lowest based on the
number of votes they garnered during the elections.

b. The parties, organizations, and coalitions receiving
at least two percent (2%) of the total votes cast
for the party-list system shall be entitled to one
seat each; Provided, That those garnering more
than two percent (2%) of the votes shall be entitled
to additional seats in proportion to their total
number of votes; Provided, finally, That each
party, organization, or coalition shall be entitled
to not more than three (3) seats.”

57. G.R. Nos. 136781, 136786 and 136795, October 6, 2000,
per Panganiban, J.
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percent of the total membership of the House of Representatives,
including those elected under the party list.

Second, the two percent threshold — only those parties
garnering a minimum of two percent of the total valid votes cast
for the party-list system are ‘qualified’ to have a seat in the House
of Representatives.

Third, the three-seat limit— each qualified party, regardless
of the number of votes it actually obtained, is entitled to a
maximum of three seats; that is, one ‘qualifying’ and two additional
seats.

Fourth, proportional representation — the additional seats
which a qualified party is entitled to shall be computed ‘in
proportion to their total number of votes.

In the 1998 elections, the Commission on Elections did not
follow these parameters, particularly the two percent threshold. It
proclaimed thirty-nine (39) political parties as winners, despite
their failure to gather the minimum two percent of the total valid
votes cast for the party-list system during the 1998 elections.
Thus, the Court invalidated the assailed Comelec Resolution.®®

While the Court was unanimous in reversing the Comelec,
it was divided on how to determine the winners in a party-list
election. More pointedly, it was divided on how to convert the

58. Reasoned the Court;

X X X. The poll body is mandated to enforce and administer
election-related laws. It has no power to contravene or
amend them. Neither does it have authority to decide the
wisdom, propriety or rationality of the acts of Congress
XXX XXX XXX

Indeed, the function of the Supreme Court, as well as of
all judicial and quasi-judicial agencies, is to apply the law
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four parameters, which | mentioned earlier, into a mathematical
formula.®

For lack of time, 1 will not be able to take up the detailed
mathematical discussion that occupied the Court’s attention.
Suffice it to say that the formula used by the majority was
“homegrown” in the sense that it was original, and it was conceived
so that all the four parameters would be observed meticulously.
The Decision pointed out:

The Philippine style party list system is a unique paradigm
which demands an equally unique formula.®

While globalization urged us to apply tested doctrines used
by parliamentary democracies elsewhere, our Supreme Court

as we find it, not to reinvent or second-guess it. Unless
declared unconstitutional, ineffective, insufficient or
otherwise void by the proper tribunal, a statute remains a
valid command of sovereignty that must be respected and
obeyed at all times. This is the essence of the rule of law.

59. Twelve (12) justices supported my ponencia in this case: CJ
Hilario G. Davide Jr.; JJ Josue N. Bellosillo, Jose A. R. Melo,
Reynato S. Puno, Jose C. Vitug, Fidel P. Purisima, Bernardo P.
Pardo, Arturo B. Buena, Minerva P. Gonzaga-Reyes, Consuelo
Ynares-Santiago and Sabino R. de Leon Jr. J. Puno wrote a
Separate Concurring Opinion, while JJ Bellosillo, Melo and
Vitug concurred “in the result”

60. This formula is expressed in a complex fraction as follows:

No. of votes of
concerned party
Total no. of votes for

party-list system No. of additional
Additional seats for = No. of votes of X seats allocated to
concerned party first party the first party

Total No. of votes
for party-list system
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nonetheless refused to import those principles, because our party-
list concept had marked differences from those practiced in
Germany, France and other countries.

Thus, our Court rejected the so-called Niemeyer formula
used by the German Bundestag in determining the winning
candidates. Said the Court:

The Niemeyer formula, while no doubt suitable for
Germany, finds no application in the Philippine setting,
because of our three-seat limit and the non-mandatory
character of the twenty percent allocation. True, both our
Congress and the Bundestag have threshold requirements
two percent for us and five for them. There are marked
differences between the two (2) models, however. As ably
pointed out by private respondents,5! one half of the
German Parliament is filled up by party list members. More
iImportant, there are no seat limitations, because German
law discourages the proliferation of small parties. In
contrast, R.A. No. 7941, as already mentioned, imposes a
three-seat limit to encourage the promotion of the
multiparty system. This major statutory difference makes
the Niemeyer formula inapplicable to the Philippines.

Just as one cannot grow\W\ashington apples in the Philippines
or Guimaras mangoes in the Arctic because of fundamental

In its simplified form, it is written as follows:

No. of votes of

Additional seats for = concerned party X No. of additional
concerned party No. of votes of allocated to the
first party first party

61. In fairness, the Group of 38 explains these differences in the
context of its concluding plea to dilute the two percent
threshold. See Memorandum for private respondents, pp. 44-
46.
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environmental differences, neither can the Niemeyer formula
be transplanted in toto here, because of essential variances
between the two party-list models.

G. The Death Penalty Law and the Right to Life

Let me now shift to the Decisions of the Court involving new
paradigms in basic human rights: the right to life, the right to
privacy and the right to free expression.

Let me discuss first the most basic of all human rights — the
right to life.

The Philippine Constitution®? prohibits the imposition of
the death penalty “unless for compelling reasons involving heinous
crimes, the Congress hereafter provides for it” The legislature
provided for it by enacting R.A. No. 7659, the Death Penalty
Law, which became effective on December 31, 1993. In People v.
Echegaray®® its constitutionality was upheld by the Supreme
Court. The Court reasoned thus:

62. Sec. 19, Art. Ill of the 1987 Constitution, reads:

SEC. 19. (1) Excessive fines shall not be imposed, nor cruel,
degrading or inhuman punishment inflicted. Neither shall
death penalty be imposed, unless, for compelling reasons
involving heinous crimes, the Congress hereafter provides
for it. Any death penalty already imposed shall be reduced
to reclusion perpetua.

(2) The employment of physical, psychological, or
degrading punishment against any prisoner or detainee, or
the use of substandard or inadequate penal facilities under
subhuman conditions shall be dealt with by law.

63. 267 SCRA 682, February 7,1997, per curiam.
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The death penalty is not a “cruel, unjust, excessive or
unusual punishment.” Rather, it is an expression of the
prerogative of the state to “secure society against
threatened and actual evil”

The offenses for which R.A. No. 7659 prescribes death
satisfy “the element of heinousness.” T his law specifies
the “circumstances that generally qualify a crime x x x to
be punished x x x [by] death.”

R.A. No. 7659 “is replete with both procedural and
substantial safeguards that ensure [its] correct application.”

The Constitution gave Congress the discretion to
determine the presence of the elements of heinousness
and compelling reasons, and the Court would exceed its
authority if it questions the exercise of that discretion.

| should hasten to add that a subsequent companion case,
Echegaray v. Secretary of Justice,® ruled that lethal injection,
like the electric chair, was a valid means of carrying out the death
penalty; and was not cruel, degrading or inhuman, because it did
not involve “torture or a lingering death.”

In my Dissent, however, | pointedly lamented the failure of
Congress to satisfy the constitutional requirements of
“heinousness” and “compelling reasons.”®

64. 297 SCRA 754, October 12, 1998, per curiam.

65. | summed up my arguments in the Epilogue of the Dissent, as
follows:

1.

The 1987 Constitution abolished the death penalty from
our statute books. It did not merely suspend or prohibit its
imposition.

The Charter effectively granted a new right: the
constitutional right against the death penalty, which is really
a species of the right to life.
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In spite of the death penalty, government statistics show that
the incidence of these so-called “heinous crimes,” particularly rape,

3. Any law reviving the capital penalty must be strictly
construed against the State and liberally in favor of the
accused because such a statute denigrates the Constitution,
iImpinges on a basic right, and tends to deny equal justice
to the underprivileged.

4. Every word or phrase in the Constitution is sacred and
should never be ignored, cavalierly treated or brushed aside.

5. Congressional power to prescribe death is severely limited
by two (2) concurrent requirements:

a. First, Congress must provide a set of attendant
circumstances which the prosecution must prove beyond
reasonable doubt, apart from the elements of the crime
itself. Congress must explain why and how these
circumstances define or characterize the crime as
‘heinous.

b. Second, Congress has also the duty of laying out
clear and specific reasons which arose after the
effectivity of the Constitution, compelling the
enactment of the law. It bears repeating that these
requirements are inseparable. They must both be present
in view of the specific constitutional mandate — ‘for
compelling reasons involving heinous crimes.” The
compelling reason must flow from the heinous nature
of the offense.

6. In every law reviving the capital penalty, the heinousness
and compelling reasons must be set out for each and every
crime, and not just for all crimes generally and collectively.

“Thou shall not kill" is a fundamental commandment to all
Christians, as well as to the rest of the ‘sovereign Filipino
people’ who believe in Almighty God. While the Catholic
Church, to which the vast majority of our people belong,
acknowledges the power of public authorities to prescribe
the death penalty, it advisedly limits such prerogative only
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has continued to rise even up to the present, several years after
R.A. No. 7659 had taken effect.®®

With due respect, | believe that R.A. No. 7659 and the
Court’s Decision to uphold it collide with the global crusade to

to ‘cases of extreme gravity. To quote Pope John Paul 11 in
his encyclical Evangelium Vitae (A Hymn to Life),
‘punishment must be carefully evaluated and decided upon
and ought not go to the extreme of executing the offender,
except in cases of absolute necessity: in other words, when
it would not be possible otherwise to defend society x x x
(which is) very rare. if not practically non-existent.

Although not absolutely banning it, both the Constitution
and the Church indubitably abhor the death penalty. Both
are pro-people and pro-life. Both clearly recognize the
primacy of human life over and above even the state which
man created precisely to protect, cherish and defend him.
The Constitution reluctantly allows capital punishment only
for ‘compelling reasons involving heinous crimes: just as the
Church grudgingly permits it only for reasons of ' absolute
necessity’ involving crimes of ‘extreme gravity’, which are
very rare and practically non-existent.

In the face of these evident truisms, | ask: Has Congress, in
enacting R.A. No. 7659, amply discharged its constitutional
burden of proving the existence of ‘compelling reasons’ to
prescribe death against well-defined ‘heinous’ crimes?

I respectfully submit it has not.

66. In a letter dated June 27, 2000 addressed to CJ Davide,
Secretary General Romulo A. Virola of the National Statistical
Coordination Board (NSCB) cited the NSCB Statistics Series
showing that rape cases “continued to rise reaching 3,177 in
1999 from a lower figure of 2,346 in 1995, an increase of 35
percent. In 1999, on the average, nine (9) women were raped
in the Philippines daily.”
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abolish the death penalty, as shown in five (5) major international
treaties:

1. The 1948 Universal Declaration of Human Rights;

2. The 1966 International Covenant on Economic, Social
and Cultural Rights;

3. The 1966 International Covenant on Civil and Political
Rights (ICCPR)®"; and

67. The Dissenting Opinion in Echegaray v. Secretary of Justice,
supra, in part noted:

RA. No. 8177 Implementing The Death Penalty Violates
International Norm.

At the core of the issue of death penalty is the inherent and
inalienable right to life of every human being. The
recognition of this inherent right to life is one of the self-
evident principles that inspired the adoption of five (5)
major international covenants: the Universal Declaration
of Human Rights in 1948; the International Covenant on
Economic, Social and Cultural Rights in 1966; the
International Covenant on Civil and Political Rights in
1966; and the two Operational Protocols to the latter
Covenant. These legal instruments are collectively called
the International Bill of Human Rights.

The universal fight for the recognition of the right to life
should never be lost in the mist of history. In December
1948, the United Nations General Assembly adopted
without dissent the Universal Declaration of Human
Rights. The Universal Declaration is a pledge among nations
to promote rights inherent in each and every individual.
These rights were distinguished from mere privileges that
may be awarded by governments for good behavior and
withdrawn for bad behavior. Thus, Article 3 of the
Universal Declaration decrees that “everyone has the right
to life, liberty and security of the person.” The Philippines
is a proud signatory to this document.
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4. The two (2) Optional Protocols to the ICCPR.®

All these treaties are collectively referred to as the International
Bill of Human Rights. There is also the April 3, 1997 Resolution

251

On December 16, 1966, the United Nations General Assembly
went on to adopt the International Covenant on Civil and
Political Rights (ICCPR). It was opened for signature on
December 19, 1966 and entered into force on March 23, 1976.

With respect to the death penalty, this Covenant provides:
1.

Every human being has the inherent right to life.
This right shall be protected by law. No one shall be
arbitrarily deprived of his life.

In countries which have not abolished the death
penalty, sentence of death may be imposed for the
most serious crimes in accordance with the law in force
at the time of the commission of the crime and not
contrary to the provisions of the present Covenant and
to the Convention on the Prevention and Punishment
of the Crime of Genocide. This penalty can only be
carried out pursuant to a final judgment rendered by
a competent court.

XXX XXX XXX
Anyone sentenced to death shall have the right
to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of
death may be granted in all cases.

Sentence of death shall not be imposed for crimes
committed by persons below eighteen years of age and
shall not be carried out on pregnant women.

Nothing in this article shall be invoked to delay or to
prevent the abolition of capital punishment by any
State Party to the present Covenant. (emphasis in the
original)

68. The Dissent elaborated:

The Optional Protocol to the Civil and Political Rights
was adopted by the United Nations General Assembly on
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(No. 1997/12) of the U.N. Commission on Human Rights,
which calls on all U.N. members to abolish the death penalty.®

December 16, 1966. It entered into force on March 23,
1976. This Protocol provides for the mechanism for
checking state compliance [with] the provisions of
international human rights instruments such as a reportorial
requirement among governments. The Philippines signed
this Protocol on December 19, 1966 and ratified it on
August 22, 1989. As of December 1996, this Optional
Protocol ha[d] 89 state parties.

The Second Optional Protocol to the ICCPR Aiming at
the Abolition of the Death Penalty was adopted and opened
for signing by the General Assembly on December 15, 1989.
It entered into force on July 11, 1991. The Philippines
together with 58 other states voted in favor of the adoption
of this document, while 26 voted against and 48 abstained.
However, the Philippines has not ratified this Protocol.
Under this Protocol, States must take all necessary measures
to abolish the death penalty. More specifically, it provides
XX X

1. No one within the jurisdiction of a State Party to the
present Optional Protocol shall be executed.

2. Each State Party shall take all necessary measures
to abolish the death penalty within its jurisdiction.

As of December 1996, 25 States ha[d] ratified this
Optional Protocol.

From its inception, the United Nations has been steadfast
in its view that like killings which take place outside the
law, the death penalty denies the value of human life. In
United Nations General Assembly Resolutions 2857
(XXV1) and 32/61 of 6 December 1977 and in Economic
and Social Council Resolutions 1574(L), 1945 (LIV) and
1930 (LVI11), the abolition of the death penalty was marked
as one of the high aims of the assembly of civilized nations.

69. See “Human Rights and Human Wrongs: Is the U.S. Death
Penalty System Inconsistent With International Human Rights
Law?” Fordham L Rev.,, May 1999, in which all five (5) panel
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(Inall fairness, I should add that while the Philippines voted
in favor of the Second Protocol to the ICCPR, it has not ratified
it.)

Furthermore, Time Magazine™ has reported that, in the
United States, nearly eighty (80) convicts by final judgments
have later on been exonerated, because subsequent DNA
evidence™ had proven that they were completely innocent of the
crimes attributed to them. They are now frantically suing the U.S.
government for compensation for their lost years in prison.

Be it noted that in the United States, twelve (12) states
abolished the death penalty in accordance with the worldwide
trend. However, in the other thirty-eight (38) states, death is still
in the penal statutes. In a much-applauded display of political
will, Governor George Ryan of Illinois very recently commuted
the sentence of all one hundred sixty-seven (167) death convicts
in hisstate.”” He said that the American “capital system is haunted

discussants agreed that the U.S. system violated international
law; and Raissa Katrina Marie G. Ballesteros et al., “From
Abolition to a Solution: A Real Alternative to Capital
Punishment,” 73 Phil. LJ. (1990).

70. November 13, 2000 issue, p. 47. For a more detailed
nationwide review of the death penalty in the U.S., see Donna
Lyons, “Capital Punishment on Trial,” State Legislatures (May
2000).

71. See also “Admissibility of DNA Evidence in Philippine Courts”
by Dean Pacifico Agabin, Court System Journal, \ol. 111, No.2,
June 1998.

72. According to the CNN.com issue of January 13, 2003, “Ryan’s
decision affects 156 inmates on death row in lllinois and 11
others who have been sentenced to death but who were not yet
in the custody of the Department of Corrections x x x.”
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by the demon of error: error in determining guilt and error in
determining who among the guilty deserves to die.” After making
his decision to commute all death sentences, he declared:

I realize [my commutation of all death sentences] will draw
scorn and anger from many who oppose this decision. x x x
Even if the exercise of my power becomes my burden |
will bear it. x x x. There have been many nights where my
staff and | have been deprived of sleep in order to conduct
an exhaustive review of the system. But I can tell you this:
I am going to sleep well tonight, knowing | made the right
decision.”

Inmy country, although our Supreme Court has upheld the
death penalty law by majority vote, it has nonetheless been very
meticulous in reviewing death sentences. Asa result, only less
than one third of all death penalties imposed by lower courts
have been affirmed. The penalties in more than 66 percent (66%)
of them have been reduced, or the accused acquitted, or the cases
remanded to the lower courts for new proceedings because of
violations of due process during the trial of such cases below.
For the record, as of August 8, 2002, one hundred forty-three
(143) cases imposing the death penalty have been affirmed by
the Supreme Court.™

Even more important, after the first seven (7) death
convicts™ had been executed by lethal injection from February

73. International Herald Tribune, January 13, 2003, p. 4.
74. See Panganiban, Reforming the Judiciary (2002), p. 242.

75. Leo Echagaray for rape on February 5, 1999; Eduardo Agbagani
for rape on June 25, 1999; Dante Piandiong, Jesus Morallos
and Archie Bulan for robbery with homicide on July 8, 1999;
Pablito Andan for rape with homicide on October 26, 1999;
and Alex Bartolome for rape on January 4, 2000.
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5, 1999 to January 4, 2000, two (2) Presidents of the Philippines
—Joseph Ejercito Estrada and Gloria Macapagal Arroyo — have
since then either granted reprieves or commuted death sentences,
and so none of the remaining convicts has been put to death.

In the meantime, Congress is again seriously discussing the
repeal of the law prescribing death. Bottom line: it is my fervent
hope that the Philippines may yet join the global trend rejecting
the death penalty.

76. As a side result of our frequent discussions of the death penalty
in the Supreme Court, especially in the light of Illinois Gov.
Ryan's wholesale commutations, a distinguished colleague, Justice
Leonardo A. Quisumbing, was inspired to write this poem on
January 23, 2003:

JUSTICE,
in a Capital Case
Death, thou shalt die!
- John Donne

Like glass to cut the wind
or grass the sages tend
twin blades of hope you lend
ten shards of fear you send.

Blind you are but artless stone
seeing reason rid of passion
far beyond the buddha’s bust
thorny cacti bloom at last.

Toll the vesper before the crow
and cut loose the horses too
for drug rape and murder proved
tip the scale and draw the sword.
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H. The National ID System and the Right to Privacy

Another interesting constitutional paradigm recently upheld by
the Court was the right to privacy. Ople v. Torres” ruled that
Administrative Order (A.O.) No. 308, which established a
“National Computerized Identification Reference System,” or a
national 1.D. card, was void for the following reasons:

1. It “involves a subject that is not appropriate to be covered
by [a mere] administrative order,” but by a law enacted
by Congress.

2. Inanyevent, it would place “the right to privacy in clear
and present danger.”’® By providing for a Population
Reference No. (PRN), this presidential issuance would

Like fur given to wild caress
light lethal shocks you tease
old foxes of revenge and hate
bolt tight their chain to fate.

Now, beneath the law’s scorn
where no dew falls on sod
and lotus cares not to bud

once mercy dies you win a crown.

But wait, in both your hands
new science tracks the seedless son
right and wrong in a dragon dance
as grace whispers death is undone.

77. 293 SCRA 141, July 23,1998, per Puno, J

78. While the voting on the ponenciawas 8 in favor (JJ Regalado,
Davide Jr., Romero, Bellosillo, Puno, Vitug, Panganiban and
Martinez) to 6 against (CJ Narvasa; JJ Melo, Kapunan,
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open to government scrutiny the citizen's “physiological
and behavioral characteristics” and generate “a
comprehensive cradle-to-grave dossier on an individual”
and would then transmit it over a national computer
network. It “pressures the people to surrender their privacy
by giving information about themselves on the pretext
that it will facilitate the delivery of basic services.”

I. The Right to Free Expression: Exit Polls and Libel

One of the most revered rights of the people is free expression.”
It began in the Middle Ages with free speech and the right to
peaceful assembly for redress of grievances.2® When the printing
press was invented, freedom of expression was expanded to include
freedom of the press. Labor’s right to strike and to picket also
became modes of protected expression when the Industrial Age
flourished. Radlio, television and cinema were then invented; these
too were recognized as new modes of expression and thus given
constitutional mantle.

79.

80.

Mendoza, Quisumbing and Purisima), only 4 (JJ Romero,
Bellosillo, Puno and Martinez) gave their unqualified
concurrences. J Regalado simply concurred “in the result” CJ
Davide joined my Separate Opinion that the Petition should
be granted only on the ground that a legislative enactment, not
merely an administrative order, was needed. J Vitug said that
“it was indispensible and appropriate to have the matter
specifically addressed by Congress x x x.” Bottom line: the ruling
on the violation of the right to privacy was not clear-cut.

To John Stuart Mill (On Liberty, Penguin Books Ltd., 1974),
freedom of discussion is the prerequisite of truth (see pp. 48,
76 and 115-116).

See Panganiban, Transparency, Unanimity and Diversity (2000),
p. 376.
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Indeed, as mankind pushes the frontiers of science and
technology in mass communications, so must the scope of free
expression expand. In line with these technological developments,
the Supreme Court in ABS-CBN v. Comelec ® deemed exit
polls® to be part of free speech and, as such, entitled to
constitutional protection. Hence, the Commission on Elections
gravely abused its discretion when, during the 1998 elections, it
totally prohibited the holding of exit polls and the dissemination
of their results through mass media.

Like any other right the freedom to hold exit polls and to
disseminate their results may be subjected to reasonable regulation.
The purpose is not to stifle or diminish such freedom, but in fact
to safeguard it and at the same time to ensure that it does not
collide with or overturn the rights of others. Hence, the Decision
added that “narrowly tailored counter-measures may be prescribed
by the Comelec so as to minimize or suppress incidental problems

81. G.R. No. 133486, January 28, 2000, per Panganiban, J
82. Exit polls is defined as follows:

At the outset, the Court defined exit polls as “a species of
electoral survey conducted by qualified individuals or
groups of individuals for the purpose of determining the
probable result of an election by confidentially asking
randomly selected voters whom they have voted for,
immediately after they have officially cast their ballots.
The results of the survey are announced to the public,
usually through the mass media, to give an advance overview
of how, in the opinion of the polling individuals or
organizations, the electorate voted. In our electoral history,
exit polls had not been resorted to until the recent May 11,
1998 elections.
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in the conduct of exit polls, without transgressing the
fundamental rights of the people.”®

In a later ease, Social Weather Stations v. Comelec ® the
Court strengthened its doctrine that elections surveys formed
part of the freedom of speech. It declared as unconstitutional a
provision in a new law (Section 5.4 of R.A. No. 9006, the Fair
Elections Act) that banned the publication of election surveys
fifteen (15) days before a national, and seven (7) days before a
local, election. Although the prohibition was for a limited period
only, the curtailment of the right of free expression was held to
be “direct, absolute and substantial” and therefore impermissible.

The Court® held that the questioned provision “constitutes
an unconstitutional abridgment of freedom of speech, expression
and the press” for the following reasons:

1. It “laysa prior restraint on freedom of speech, expression
and the press by prohibiting the publication of election
survey results xxx.”

83. It should be noted that the Dissent of JJ Melo, Vitug, Kapunan
and Mendoza centered largely on the mootness of the issue
(the 1998 election was over when we promulgated the Decision)
and the possible adverse effect “on the need to preserve the
sanctity of the ballot.”

84. 357 SCRA 496, May 5, 2001, per Mendoza, J.

85. Concurring with J Mendoza were CJ Hilario G. Davide Jr.; JJ
Jose A. R. Melo, Reynato S. Puno, Jose C. Vitug, Artemio V.
Panganiban, and Minerva P. Gonzaga-Reyes. JJ Melo, Puno
and Panganiban wrote separate concurrences. Dissenting were
JJ Josue N. Bellosillo, Santiago M. Kapunan, Bernardo P. Pardo,
Consuelo Ynares-Santiago and Angelina Sandoval-Gutierrez,
with Justice Kapunan writing the Dissenting Opinion. Justices
Leonardo A. Quisumbing, Arturo B. Buena and Sabino R. de
Leon, Jr. were on leave.
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2. “xxx[T]he grant of power to the Comelec under Art.
IX-C, Section 4 of the Constitution is limited to
ensuring ‘equal opportunity, time, space, and the right to
reply’ as well as to prescribing uniform and reasonable
rates of charges for the use of such media facilities for
‘public information campaigns and forums among
candidates:

3. Citing the U.S. case United States v. O'Brien®® the Court
stressed that the “most influential test for distinguishing
content-based from content-neutral regulations” is as
follows:

[A] government regulation is sufficiently justified
[1] if it is within the constitutional power of the
Government; [2] if it furthers an important or
substantial governmental interest; [3] if the
governmental interest is unrelated to the suppression
of free expression; and [4] if the incidental
restriction on alleged First Amendment freedoms
[of speech, expression and the press] is no greater
than is essential to the furtherance of that interest.

Under the test, even if a law furthers an important or a
substantial governmental interest, it should nonetheless be
invalidated if that interest is related to the suppression of free
expression. Moreover, even if it is not so related, the law should
still be invalidated if the restriction on freedom of expression is
greater than is necessary to achieve the government purpose in
question.

In another landmark in free expression — Vasquez v. Court
of Appeals ® — the Court ruled that truth was a complete

86. 391 U.S. 367, 377, 20 1. Ed. 2d 672, 680, May 27, 1968.
87. 314 SCRA 460, September 15, 1999, per Mendoza, J.
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defense in a libel case in which a public official or public figure
was the offended party. The avant garde Court explained that:

even if the defamatory statement is false, no liability can
attach if it relates to official conduct, unless the public
official concerned proves that the statement was made with
actual malice — that is, with knowledge that it was false or
with reckless disregard of whether it was false or not x x x.

In other words, conviction in libel suits filed by public officials
may be obtained only by proving that the defamatory words
were (1) false and (2) made with the knowledge of their falsity,
or with a reckless disregard for whether or not they were false.
This landmark Decision reversed existing jurisprudence requiring
the accused to prove the absence of malice in order to be entitled
to an acquittal.

J. Citizenship

Let me now discuss how the Court has resolved cyber problems
in political law, starting with recent decisions on citizenship.®

Fifty (50) years ago, Philippine jurisprudence stressed that
the doors to Philippine citizenship must open on “reluctant

88. In Board of Commissioners v. Dela Rosa (197 SCRA 853,
May 31, 1991, per Bidin, J), the Court by a close vote of 8 JJ
Gutierrez, Gancayco, Sarmiento, Bidin, Grifilo-Aquino and
Medialdea; with CJ Feman and J. Narvasa concurring only in
the result) to 7 (JJ' Melencio-Herrera, Cruz, Paras, Feliciano
who wrote the main Dissent; JJ Padilla, Regalado and Davide
with a Separate Concurring and Dissenting Opinion) may have
uncomfortably loosened up the requirements to prove
Philippine citizenship. It belabored doctrines on res judicata,
prescription and factual assessments, in order to rule in favor of
William Gatchalian's Philippine citizenship.
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hinges.” Recently, however, the information age has made the world
one big global village. Thus, the rules on citizenship in most
countries are slowly being relaxed, especially as they apply to
election cases in which the popular will, as much as practicable, is
upheld. Our country has followed this global relaxation of
citizenship procedures.

In Frivaldo v. Comelec® our Supreme Court ruled that
petitioner, declared to be a non-Filipino by two (2) earlier
decisions,*® had been validly repatriated when he took his oath
of allegiance on June 30,1995, pursuant to PD. No. 725. Equally
important, the Tribunal decreed that possession of Philippine
citizenship was needed only upon the assumption of office of an
elected official, not necessarily on the day of the election or at
the time of the filing of the certificate of candidacy.*

In line with globalization, Congress approved Republic Act
No. 8171, which has eased the requirements for the repatriation

89. 257 SCRA 727, June 28,1996, per Panganiban, J

90. Frivaldo v. Comelec, 174 SCRA 245, June 23, 1989, per Cruz,
J, and Republic v. Dela Rosa, 232 SCRA 785, June 6, 1994,
per Quiason, J

91. In reply to the Dissent of J (now CJ) Hilario G. Davide, Jr.
railing against the Court’s too liberal interpretation of election
laws, my ponencia stated in part:

At balance, the question really boils down to a choice of
philosophy and perception of how to interpret and apply
laws relating to elections: literal or liberal, the letter or the
spirit, the naked provision or its ultimate purpose, legal
syllogism or substantial justice, in isolation or in the context
of social conditions, harshly against or gently in favor of
the voters’ obvious choice. In applying election laws, it would
be far better to err in favor of popular sovereignty than to
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of Filipino women who have lost their citizenship by marriage
to aliens, as well as of natural-born Filipinos — including their
minor children —who have lost their citizenship on account of
political or economic necessity.

More recently, Mercado v. Comelec®* unanimously validated
dual citizenship. It held that Filipinos will not lose their nationality
by the mere fact that, without their application or intervention,
the laws of another country consider them its own nationals. The
Court differentiated dual allegiance, which is proscribed, from
dual citizenship which is allowed. It explained that dual
citizenship:

arises when, as a result of the concurrent application of
different laws of two or more states, a person is
simultaneously considered a national by those states. For
instance, such a situation may arise when a person whose
parents are citizens of a state that adheres to the principle
of jus sanguiniswas born in a state which follows the doctrine
of jus soli. Such a person, ipso facto and without any
voluntary act on his part, is concurrently considered a citizen
of both states.

be right in complex but little understood legalisms. Indeed,
to inflict a thrice rejected candidate upon the electorate of
Sorsogon would constitute unmitigated judicial tyranny
and an unacceptable assault upon this Court’s conscience.

92. Under Sec. 2 of R.A. No. 8171, which lapsed into law on
October 23, 1995, “[r]epatriation shall be effected by taking
the necessary oath of allegiance to the Republic of the
Philippines and registration in the proper registry and in the
Bureau of Immigration.”

93. 307 SCRA 630, May 26,1999, per Mendoza, J.
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K. Extradition: Global Cooperation in Criminal Law
Enforcement

A matter that has long gripped the attention of the world legal
community is cooperation in criminal law enforcement. Recently,
there has been a surge of interest in this field, and judicial
cooperation has been invoked in pursuing the extradition of
fugitives who escape the jurisdiction of one state and hide in
another. Due to the principles of territoriality and state sovereignty,
an order of arrest issued by a foreign court cannot automatically
be enforced in the forum in the absence of a treaty authorizing it.

In the Philippines, the subject of extradition captured the
national attention when the United States government, citing
the U.S.-Philippine Extradition Treaty, sought the return of Mark
Jimenez to its custody. He is a Filipino congressman, for whom
an order of arrest was issued by the United States District Court
for the Southern District of Florida. The arrest order was
occasioned by indictments for conspiracy to defraud the United
States, tax evasion, wire fraud, false statements and illegal campaign
contributions.

Specifically, the question raised was whether Congressman
Jimenez, as a prospective “extraditee,” was entitled to bail while
the extradition proceedings in the Philippines were pending. In
Government of the United States v. Purganan,®* the Supreme

94. G.R. No. 148571, September 24, 2002, per Panganiban, J. 8
justices (CJ Davide, JJ Mendoza, Carpio, Austria-Martinez,
Corona, Morales and Callejo Sr.) voted for granting the
petition; 3 (JJVitug, Y nares-Santiago and Sandoval-Gutierrez),
for its denial, and 3 (JJ Bellosillo, Puno and Quisumbing) for
its remand. In a Resolution dated December 17, 2002, the
Motion for Reconsideration of the Decision was denied with
finality on a vote of 9 (J. Azcuna, who had assumed office by
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Court answered that, in general, persons sought to be extradited
were not entitled to bail and provisional liberty because of the
flight risk involved. Having had a track record of avoiding the
judicial processes of the requesting state, the prima facie
presumption was that they would escape again if granted bail.

That the offenses for which Jimenez was sought to be
extradited were bailable in the United States was not deemed to
be an argument to grant him bail while the extradition proceedings
in the Philippines were pending. He should apply for provisional
liberty before the U.S. court trying the criminal case against him,
not before the Philippine extradition court.

That Jimenez was a congressman whose arrest would allegedly
disenfranchise his constituency and deprive it of representation
in Congress was also debunked by the Court on the ground of
equal constitutional protection for all regardless of position in
government or station in life.

Apart from the specific issue of entitlement to bail, this case
is significant because it also laid down hallmarks of international
judicial cooperation the so-called “five (5) postulates of
extradition” as follows:

1. Extradition is a by-product of the “era of globalization,”
because states need “to cooperate with each other to
improve [their] chances of suppressing crime.”

2. An extradition treaty presupposes that “both parties
thereto have examined, and both accept and trust, each
other’s legal system and judicial process.” A state’s signature
on the treaty signifies “its confidence in the capacity and

that time, joined the original 8 justices in favor of granting the
petition) to three.
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willingness of the other state to protect the basic rights
of the person sought to be extradited.”

3. Extradition proceedings are not criminal in nature; thus,
the constitutional rights of the accused are not applicable.
“Extradition is merely a measure of international judicial
assistance through which a person charged with or
convicted of a crime is restored to a jurisdiction with the
best claim to try that person.”

4. Fulfilling obligations under an extradition treaty
promotes comity. Thus, the principle of pacta sunt
servanda binds the contracting parties.

5. Persons sought to be extradited are presumed to be flight
risks. Having fled once, what is there to stop them, given
the opportunity, from fleeing a second time?

In a related case, Cuevas v. Mufioz,* the Supreme
Court ruled that a lower court judge had not erred in ordering
the provisional arrest of the person sought to be extradited, on
the basis of the Hongkong government’s outstanding
warrant that contained a summary of the facts of the case against
respondent; as well as the documents required by the
Extradition Treaty and appended to the application, showing
probable cause for the issuance of the warrant.

L. The Internationalization of Labor: Equal Pay for
Equal Work

Let me now discuss some other Decisions of our Highest Court
expressing adherence to globalization in labor relations.

95. 348 SCRA 542, December 18, 2000, per De Leon Jr., J.
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In International School v. Quisumbing,® our Highest Court
ruled that, by the doctrine of incorporation, the Philippines adopts
the generally accepted principles of law that proscribe
discrimination of any sort, as embodied in the Universal
Declaration of Human Rights; the International Covenant on
Economic, Social and Cultural Rights; the International
Convention on the Elimination of All Forms of Racial
Discrimination; the Convention Against Discrimination in
Education; and the Convention (No. 111) Concerning
Discrimination in Respect of Employment and Occupation. Thus,
it required the employer to give equal pay to locally hired
teachers who had performed work equal in value to that performed
by foreign hires. In short, equal pay for equal work finds support
not only in our own laws, but also in international covenants.

Bayan v. Zamora® bravely opined that:

as a member of the family of nations, the Philippines agrees
to be bound by generally accepted rules for the conduct
of itsinternational relations. x x x. Hence, we cannot readily
invoke the Constitution as a convenient excuse for non-
compliance with our duties and obligations under
international law.

M. Protection of the Environment

Another paradigm, one that would even qualify as an ideology®®
of the new age, is the protection of the environment. As early as

96. 333 SCRA 13, June 1,2000, per Kapunan, J.
97. 342 SCRA 449, October 10, 2000, per Buena, J

98. Environmentalism “is probably the single genuinely Western
ideological creation of the last 150 years. Indeed, the
environmentalist ethic and its vision of the human future run
against the grain of three centuries of Western political
thinking.” See Bernard Susser, Political Ideology in the Modern
World (1999), pp. 253-255.
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1993, Oposa v. Factorar™ stressed the constitutional right to a
balanced and healthful ecology,'® which carried with it “the
correlative duty to refrain from impairing the environment.”
Accordingly, timber licenses, not being property or property rights
protected by the due process clause, may be revoked or rescinded
by executive action. Similarly, in Tano v. Socrates,*** the Court

99. 224 SCRA 792, July 30,1993, per Davide Jr., J (now CJ).
100. See Art. Il, Sec. 16, 1987 Constitution.

101. 278 SCRA 154, August 21, 1997, per Davide Jr., J (now
CJ). Dissecting the minutiae of marine life in order to point
out the evils of cyanide fishing, J Davide wrote on p. 184:

The destruction of coral reefs results in serious, if not
irreparable, ecological imbalance, for coral reefs are among
nature’s life-support systems. They collect retain, and recycle
nutrients for adjacent nearshore areas such as mangroves,
seagrass beds, and reef flats; provide food for marine plants
and animals; and serve as a protective shelter for aquatic
organisms. It is said that ‘[e]cologically, ‘the reefs are to the
oceans what forests are to continents: they are shelter and
breeding grounds for fish and plant species that will disappear
without them.

The prohibition against catching live fish stems, in part,
from the modern phenomenon of live-fish trade which
entails the catching of so-called exotic species of tropical
fish, not only for aquarium use in the West, but also for
‘the market for live banquet fish [which] is virtually
insatiable in ever more affluent Asia These exotic species
are coral-dwellers, and fishermen catch them by’ diving in
shallow water with corraline habitats and squirting sodium
cyanide poison at passing fish directly or onto coral crevices;
once affected, the fish are immobilized[merely stunned]
and then scooped by hand’ The diver then surfaces and
dumps his catch into a submerged net attached to the skiff.
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upheld the City of Puerto Princesa and the Province of Palawan,
which had issued Ordinances to protect the environment. It
emphasized the duty of the State “to protect the nation's marine
wealth” by upholding local measures “imposing appropriate
penalties for acts which endanger the environment, such as
dynamite fishing x x x.”102

Twenty minutes later, the fish can swim normally. Back on
shore, they are placed in holding pens, and within a few
weeks, they expel the cyanide from their system and are
ready to be hauled. They are then placed in saltwater tanks
or packaged in plastic bags filled with seawater for shipment
by air freight to major markets for live food fish. While
the fish are meant to survive, the opposite holds true for
their former home as ‘[a]fter the fisherman squirts the
cyanide, the first thing to perish is the reef algae, on which
fish feed. Days later, the living coral starts to expire. Soon
the reef loses its function as habitat for the fish, which eat
both the algae and invertebrates that cling to the coral. The
reef becomes an underwater graveyard, its skeletal remains
brittle, bleached of all color and vulnerable to erosion
from the pounding of the waves. It has been found that
cyanide fishing kills most hard and soft corals within three
months of repeated application.

The nexus then between the activities barred by Ordinance
No. 15-92 of the City of Puerto Princesa and the
prohibited acts provided in Ordinance No.2, Series of 1993
of the Province of Palawan, on one hand, and the use of
sodium cyanide, on the other, is painfully obvious. In sum,
the public purpose and reasonableness of the Ordinances
may not then be controverted. (citations omitted)

102. See also Mustang Lumber v. Court of Appeals (CA),
which ruled that the terms “timber x x x or other forest
products” include lumber as a prohibited article under
PD. No. 705.
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N. Validation of DNA Testing

Finally, let me bring your attention to a bio-age decision. In many
countries, DNA has become a routine method of identification;
for that purpose, it is considered to be more reliable than
fingerprints. In People v. Vallgjo,**® promulgated last year; our
High Court expressly acknowledged the scientific soundness of
DNA. Said the Court for the first time:

DNA is an organic substance found in a person’s cells which
contains his or her genetic code. Except for identical twins,
each person's DNA profile is distinct and unique.

When a crime is committed, material is collected from the
scene of the crime or from the victim’s body for the suspect’s
DNA. This is the evidence sample. The evidence sample is
then matched with the reference sample taken from the
suspect and the victim.

The purpose of DNA testing is to ascertain whether an
association exists between the evidence sample and the
reference sample. The samples collected are subject to various
chemical processes to establish their profile. The test may
yield three (3) possible results:

1. The samples are different and therefore must have
originated from different sources (exclusion). This
conclusion is absolute and requires no further
analysis or discussion;

2. Itis not possible to be sure, based on the results of
the test, whether the samples have similar DNA
types (inconclusive). This might occur for a variety
of reasons including degradation, contamination,
or failure of some aspect of the protocol. Various
parts of the analysis might then be repeated with

103. G.R. No. 144656, May 9, 2002, per curiam.
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the same or a different sample, to obtain a more
conclusive result; or

3. The samples are similar, and could have originated
from the same source (inclusion). In such a case,
the samples are found to be similar, [and] the analyst
proceeds to determine the statistical significance
of the similarity.

In assessing the probative value of DNA evidence, therefore,
courts should consider, among others things, the following
data: how the samples were collected, how they were
handled, the possibility of contamination of the samples,
the procedure followed in analyzing the samples, whether
the proper standards and procedures were followed in
conducting the tests, and the qualification of the analyst
who conducted the tests.

IX. EPILOGUE

When the e-age was just dawning and the consequences of what
we now call information technology were initially being analyzed,
George Orwell authored a book entitled 1984. He predicted that
the computer would presage a vast totalitarian empire, where a
device called a telescreen would be put up in every home and
public place. This huge two-way TV network would centralize
social life, and privacy would be abolished because computers
would be used to monitor every word and every act of everyone.
Thus, there was considerable anxiety that the computer would
end human freedom and phase out liberal democracy as the
prevailing governmental system in the globe.

Now, as the e-age matures, we are realizing that such dire
predictions have not and would not happen. Instead of becoming
an instrument of centralization and oppression, the personal
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computer, linked to the Internet and the ubiquitous cellphone,
has led to just the opposite: the facilitation of more information
to the people, resulting in their greater participation in governance.
Instead of Big Brother watching everyone, people have in fact
more effectively used the computer to demand more transparency
in governance.'®

As discussed earlier, the 21” century beaconed a new age —
the bio-age. Again, many are uncertain about the future because
of the many changes that biotechnology is bringing: the
conception of children no longer in wombs but in vitro; surrogate
motherhood; genetic engineering not only for the manufacture
of spare human organs, but for the creation of made-to-order
babies; and, eventually, the abolition of disease and social conflict,
thereby guaranteeing life without depression or loneliness, a world
where religion would become irrelevant, because wonder drugs

104. Dr. Fukuyama (infra, pp. 46-47) says that because of the
“democratization of technology,” more and more people
who are able to use more and more computers, modems,
cellular phones, cable systems and Internet connections are
“able to reach farther and farther into more and more
countries, faster and faster, deeper and deeper, cheaper and
cheaper, than even before in history” Thus, hundreds of
millions of people around the world get connected and
exchange information, news, knowledge, money, family
photos, financial trades, music or television shows in ways and
to a degree never witnessed before (p. 50).

NBC News President Laurence Grossman neatly sums up this
democratization of technology:

Printing has made us all readers. Xeroxing has made us all
publishers. Television made us all viewers. Digitization
makes us all broadcasters.
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would make everyone feel happy and contented; sex would always
be good and available; and poverty would practically be abolished.

Indeed, as Dr. Francis Fukuyama explains in his new book,
Our Posthuman Future*® biotechnology could make our
grandchildren’s lives longer, healthier and happier. But it could
also make them cease to be human beings because they will “no
longer struggle, aspire, love, feel pain, make difficult moral choices,
have families, or do any of the things that we traditionally associate
with being human. They [will] no longer have the characteristics
that give us human dignity."1%

In the face of all these, however, | am unfazed. Just as Orwell
has been proven wrong in his 1984 prediction of the death of
human freedom, I am confident that the human spirit will emerge
triumphant, as humankind the judiciary in particular — tackles
the challenges posed by the bio-age.

As | have mentioned earlier in my lecture, paradigms,
perspectives and philosophies of the computer age have merged
with traditional concepts of governance and judicial dispensation.
This merging has happened — perhaps not in one seamless package
but, just the same, in a manner that permits human rights, dignity
and honor not merely to survive, but in fact to flourish.

105. Published by Farrar, Straus and Giroux in New York; first
issued in 2002; pp. 6-8.

106. Dr. Fukuyama opines that “the most significant threat posed
by contemporary biotechnology is the possibility that it will
alter human nature and thereby move us into a ‘posthuman’
stage of history.” The solution to this possibility of
adulterating the great benefits of biotechnology “with
threats that are physical and overt or spiritual and subtle” is
regulation not only statewide, but in fact on an international
basis.
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Let me add that aside from issuing decisions that rule on
computer age paradigms, our Supreme Court is now in the process
of finalizing a five-year (2003 to 2007) Information System
Strategic Plan or ISSP for short. Under this program, our entire
judiciary would be totally computerized to deliver more speedily
what | term “quality” justice. Specifically, the Supreme Court,
with the help of Senator Aquilino Pimentel, Jr., is in the process
of setting up four (4) pilot e-courts in the country.

And to prepare our judges for the dawning bio-age, the
Philippine Judicial Academy (PHILJA) is sponsoring next month
(March 2003) a seminar on the judicial uses of DNA. In October,
also this year, PHILJA — with the assistance of the Einstein
Institute for Sciences, Health and the Courts (EINSHAC) of
Wiashington, D.C. —will hold a more extensive national seminar
on the wider reaches of biotechnology including genome
mapping, stem cells, cloning and germ line engineering.

As | end, let me finally articulate my hope that during the
last one hour or so, | have demonstrated the capacity and the
ability of the judiciaries of the world to keep pace with our
economically, politically, technologically and scientifically
shrinking world; and that judicial globalization has not stifled
nationalism and individualism. It is my firm belief that the growing
trend toward judicial globalization in my country has united us
with the judiciaries of the rest of the world in our common
aspirations to strengthen the rule of law and to uphold human
dignity and human rights worldwide, without sacrificing our quest
for national interest and our unique identity as a nation.

Thank you.
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I. INTRODUCTION

Any significant paradigm shift in law and jurisprudence does not
occur in a vacuum. It comes about only after a significant shift in
the philosophical and ideological foundations of the law. Law,
being a display of political power, reflects the dominant ideology
and philosophy of a given time and place. As such, it reveals the
result of the free trade in ideas, which forms the core of political
rights in a democracy. As Justice Holmes of the United States
(U.S.) Supreme Court has put it irreverently:

Then it comes to the development of a corpus juris the
ultimate question is, what do the dominant forces of the
community want and do they want it hard enough to

disregard whatever inhibitions may stand in the way *

The “dominant forces of the community,” however, cannot
just impose burdens on their community through the use of naked
power. This has to be achieved, at least in a democratic polity,
through the use of a justifying principle. This principle is ideology,
or philosophy, that has come to be accepted by the community.
Ideology is, thus, the velvet glove with which the iron hand of
power is wielded. For instance, the “divine right” theory was foisted
on the King’s subjects to justify his exercise of unlimited power.
When some of his subjects ceased to believe in divinity, or at
least in divine rights, they guillotined the king in the name of
another ideology called popular sovereignty. Ideology is, thus,

Constitutional Law. He was Editor of the Republic of the
Philippines Digest in seventeen (17) volumes and of the
Philippine Annotated Laws in four (4) volumes.

1. Holmes, Letter to Dr. We, in Shriver, Justice Oliver Wendell
Holmes: His Book Notices and Uncollected Letters and Papers
187-188 (1936).
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the useful handmaiden of power. Thus, the legal system in a given
polity reflects the dominant ideology or philosophy at any given
time.

Il. AMERICAN LEGACY. LAISSEZ FAIRE AND
JupiciAL CONSERVATISM

Years before Commodore George Dewey of the American Navy
steamed into Manila Bay in 1898 in the prelude to colonize the
Philippines, economic events pregnant with philosophical
implications took place in the United States. By the latter half of
the 19th century, the industrial revolution in that country had
enthroned with it the economic philosophy of laissez faire even
in the political firmament. It was at this stage of America’s
development that various economic forces, headed by the emerging
corporate giants, fiercely struggled with the populist forces to
shape political power. Their resulting victory spelled the
dominance of the ideology of laissez faire, which gradually came
to influence political thought at that time. T hus, besides the Wealth
of Nations, Herbert Spencer’s Social Static became the reading
fare of the members of the rising industrialist class during the
period, and it was for reasons other than literary. Slowly but surely,
economic philosophy penetrated the political and, ultimately, the
legal sphere.

It was primarily the cream of the American Bar Association
(ABA), which was responsible for the writing of /aissez faireinto
the American Constitution,? although the role of the conservative
Bench and the well-known commentators in constitutional law
cannot be ignored. A number of factors account for the important
role played by the ABA lawyers, not the least of which is the fact

2. Pritchett, The American Constitution. (1959).
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that the members constituted the battery of retainers for the big
corporate combines of the time. It was a natural consequence of
the fact that the Association’s membership consisted of the better
educated lawyers and generally the more successful, who were thus
called upon to represent the giant corporations. This group had
to cling to the philosophy of /faissez fairefor it was the justifying
principle for their success.

Not one of the successful practitioners at that time was a
philosopher of note. But it was the strategic position of the
lawyers and the judges to put the theory of /aissez faire into the
legal system. This accounted for their success in recasting American
constitutional jurisprudence into the mold of the prevailing
economic philosophy. It was at this juncture, too, that the American
judges awoke to the assaults against property rights, and they
asserted their leadership over political thought by indulging in
judicial legislation.

The intellectual spadework for recasting judicial thought into
the cast of faissez faire was achieved by three (3) influential writers
on constitutional law: Thomas Cooley, Justice Stephen Field of
the American Supreme Court, and Christopher Tiedeman. Cooley
has been regarded as the most influential writer on the American
Constitution in the 19" century, which explains why his
Constitutional Limitations became the conservative Bible of
American judges. In his monumental work, Cooley did more than
string constitutional cases together: he also laced these with his
own conclusions, which embodied his deeply-held philosophy of
limiting state power. It was his commentaries, which contributed
greatly to the shift in emphasis from personal to property rights.®

3. Twiss, Lawyers and The Constitution. Chapter VII.
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An American Justice in the Philippine Supreme Court, E. Finley
Johnson, who wrote the now infamous Philippine case of People
V. Pomar, * described Cooley as “the greatest expounder of the
American Constitution.”

Justice Stephen Field used his position in the Supreme Court
to espouse his individualistic philosophy. He is known as the
outstanding spokesman of /aissez faire in the American Supreme
Court from 1870 to 1880.° His dissenting opinion in business
regulation cases were first adopted by the judges in state courts
before these won over the majority in the federal tribunal.

Christopher Tiedeman put out a masterful treatise in
constitutional law, Limitations of State Power. He wrote in preface
that:

if the author succeeds in his attempt to awaken the public
mind to a full appreciation of the power of constitutional
limitation to protect private rights against radical
experimentation of social reformers, he will feel that he
has been amply requited for his labors in the cause of social
order and personal liberty.

The constitutional revolution in the U.S. began with the so-
called “slaughterhouse cases” (16 Wall. 36 (1873)) where the
U.S. Supreme Court was divided five (5) to four (4) over a
Louisiana statute granting exclusive rights to a corporation with
respect to the slaughter of animals. T he substantive “due process”
argument lost out by one (1) vote, but having been invoked for

4. 46 Phil. 440.

5. Brockman, Laissez Faire Theory in the Early American Bar
Association, 39 Notre Dame Law. 270 (1964).

6. McCloskey, American Conservatism in the Age of Enterprise.
Chapter 1V and V (1951).
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the first time, it was unexpected that it should win over to its
cause four (4) out of nine (9) justices. But the reasoning in the
dissent was used by the majority in the case of Yick Wo v.
Hopkins, " where it was held that:

the fundamental rights of life, liberty and the pursuit of
happiness considered as individual possessions, are secured
by the maxims of constitutional law.

According to the Court, the idea that a man may be compelled
to hold his life, or his means of living, or any material essential to
the enjoyment of life; at the mere will of another is inconsistent
with the due process clause of the Constitution. By this obiter,
substance was infused into what was merely a safeguard of
procedure, and the due process clause came to be applied to the
legislature as well as to the judiciary.

At about the same time in the U.S., economic forces more
powerful than Yick Wo were knocking at the judicial gates. The
lawyers for the big railroad networks were also invoking the due
process clause against rate-fixing legislation. The gate was opened
in the form of a decision of the U.S. High Court that a railroad
corporation was a “person” within the meaning person granted
by the Constitution. A year later, the same Court evolved the
doctrine of “liberty of contract” It declared that the citizen’s
liberty mentioned in the Constitution refers not only to his
freedom from personal restraint, but it also includes the right to
pursue any livelihood, and for that purpose to enter into all
contracts, which may necessary and proper to his carrying out
such right to livelihood.®

7. 118 U.S. 356 (1886).
8. Allgeryer v. Louisiana, 165 U.S. 578 (1897).
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To minds accustomed to thinking along precedents, these
were enough materials to recast the due process concept into the
mold of /aissez faire philosophy. And so, for the next three (3)
decades in the U.S., the wheel of judicial thought resolved along
the same conservative groove.

I1l. IMPORTATION OF THE PHILOSOPHY
INTO THE PHILIPPINES

President William McKinley of the U.S. chose William Howard
Taft, then a district magistrate, who was known in the U.S. as
“the labor injunction judge” because of his readiness to issue
injunction against labor unions, as head of the Philippine
Commission to form a colonial government. His main duty was
to “impose on the Philippines the inviolable rule that no person
shall be deprived of life, liberty or, property without due process
of law!”® Doubtless, this mandate carried with it the jurisprudence,
complete with its ideological undertones, of “due process” as
laid down by the U.S. Supreme Court. The American government
made sure that the philosophical framework laid down by the
U.S. High Court would be followed by the American colonizers.
The organic law governing the Philippines provided that the U.S.
Supreme Court had jurisdiction to review all cases decided by
the Philippine Supreme Court, in which such organic law, or any
statute, treaty, title or privilege of the U.S. was involved.
Furthermore, the American government always saw to it that,
during the colonial regime, the majority of the justices of the
Philippine court were Americans. And the Taft Commission was

9. Pres. McKinley’s Instructions to the Taft Commission, April
7, 1990.
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instructed that an indispensable qualification for all positions of
trust and authority in the islands must be absolute and
unconditional loyalty to the United States. The Philippine
Commission was charged with the task of setting up the new
colonial government in the Philippines. The Commission was
vested with both legislative and executive functions, while the
judiciary was staffed with American lawyers except for a few
Filipino members. The dearth of laws at the beginning of the
colonial regime necessitated indiscriminate borrowing from
American models, and this made it inevitable to interpret the
provisions of these laws in line with American precedents. Thus,
the Philippine Court laid down the rule that all provisions of the
U.S. Constitution for the protection of rights and privileges of
persons, which were extended to the islands must be interpreted
as meaning what like provisions meant when the U.S. Congress
made them applicable to the United States.*

The political mood of the U.SS. in the 1920s profoundly
affected the course of judicial thought in the Philippines. The
change of administration in\Washington then, also meant a change
in economic policies in the Philippines. President\Warren Harding,
and later President Calvin Coolidge, made the philosophy of
laissez faire a plan for dynamic action. And, at that time, William
Howard Taft was named Chief Justice of the U.S. High Court.
He saw no greater issue in the 1920 election that “the maintenance
of the Supreme Court as the bulwark to enforce the guaranty
that no man shall be deprived of property without due process
of law” ™ President Harding appointed as Governor General of

10. US v. Bull, 16 Phil. 7 (1910).

11. Taft, Mr. Wilson and the Constitution, 10 Yale Rev. 19-20
(1920).
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the Philippines a military man, Leonard Wood, who, on his
induction into office pledged to “keep the government out of
business in order to encourage private enterprise.”*? The colonial
government’s partiality to American business can be seen from
the fact that federal taxes supposed to be paid by American
businessmen doing business in the Philippines were not collected
during the Harding, Coolidge, and Hoover administrations upon
strong representations made by Taft, WWood, and even President
Hoover himself.®® At this stage of the colonial experience of the
Philippines, the American dominated Supreme Court followed
the paradigm set by the American High Court in protecting
property interests at the expense of human rights and social
interests.

This is illustrated in the following cases decided by the
Philippine Court.

IV. LiBERTY OF CONTRACT AND
CONSTITUTIONAL ABSOLUTISM

In 1922, the Philippines faced the recurrent problem of rice
shortage. At that time, the country could not produce sufficient
rice and had to resort to importation of rice from Saigon. A rise
in the price of rice from Saigon caused a corresponding increase
in the Philippines and as stocks became depleted and the chances
for importation became uncertain, the rice merchants in Binondo
withdrew their stocks from the stores and hoarded them, awaiting
the high prices that would follow. The machinations of market
manipulators made the price soar beyond the means of consumers.

12. Apostol, The Economic Policy of the Philippines 93 (1923).
13. Anderson, The Philippine Problem 1939 (1929).




284 THEPHILJAJUDICIAL JOURNAL [VOL.517

It was then that the Congress approved a law granting authority
to the Governor General to fix the price of rice. The latter, in
turn, promulgated an executive order fixing the price of rice.

A Chinese merchant, Ang Tang Ho, was accused of violating
the executive order and, by way of defense, he challenged the
constitutionality of the executive order as well as of the statute
delegating power to the Governor General to fix the price of rice.
In declaring the stature as well as the executive order
unconstitutional, the Supreme Court adopted a rigid and
absolutist approach to the Constitution, declaring that the rights
of private property are “sacred under the Constitution.”\While
the Court was not oblivious of the hardship encountered by the
people, the Court stated that:

the members of this Court have taken a solemn oath to
uphold and defend the Constitution and it ought not to
be construed to meet the changing winds or emergency
conditions.*

The Court declared:

The Constitution is something solid, permanent, and
substantial. Its stability protects the life, liberty, and
property rights of the rich and poor alike, and the
protection ought not to change with the wind or any
emergency condition. The fundamental question involved
in this case is the right of the people of the Philippine

Islands to live under a republican form of government. *°

The following year saw another constitutional challenge
thrown at theVWomen and Child Labor Law, Act No. 3071 (1916),
which required employers to give maternity leave pay to women

14. US. v. Ang Tang Ho, 43 Phil. 1, at 18.
15. Ibid.
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employees. An employer who refused to comply with the statute
was indicted and, as a defense, he challenged the law as
violative of the freedom of contract. In invalidating the law, the
Court started from the major premise that “wages are the heart
of the contract” and that the law creates a term, a term in
every contract without the consent of the parties.*® This deprives
the parties of their liberty to contract, held the Court:

in all such particulars, the employer and the employee have
equality of right, and any legislation that disturbs that
equality in an arbitrary interference with the liberty of
contract, which no government can legally justify in a free
land, under a constitution, which provides that no person
shall be deprived of his liberty without due process of
law.

V. WirING OuT THE EFFECTS OF
CONSTITUTIONAL ABSOLUTISM BY

CHANGES IN THE Law

These decisions of the colonial Supreme Court upholding
property rights and the liberty of contract were products of
colonial mentality among our jurists, who were caught in the grip
of stare decisis. The justices in the Court could not go against the
current of dominant economic philosophy of laissez faire. The
copious citations from decisions of the American Supreme Court
represented the guiding philosophy in the hey day of the free
enterprise system, which enshrined property rights and liberty of
contract, and thought of equality before the law as theoretical
equality that existed in a vacuum.

16. People v. Pomar, 46 Phil. 440 (1924), at 454.
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These decisions of the Supreme Court did not sit well with
the Filipinos, however. The Filipino dominated Philippine
Legislature began an assault on the American dominated judiciary
by passing a law increasing the membership of the High Court
from eleven (11) to fifteen (15), and it nominated four (4)
Filipinos immediately to the four (4) new vacancies.*’” But the
United States Senate, which retained the power to confirm
nominations to the judiciary, aborted the ill-conceived plan by
refusing to confirm the nominees. It should be noted here that
this‘court packing’ plan of the Filipinos was borrowed by Franklin
Delano Roosevelt about a decade later, and it met with the same
result, 7.e. miscarriage of justice. Undaunted, the Philippine
Legislature passed another Reorganization Act (Act No. 23,
1932), which emasculated the Supreme Court by providing that
its power to declare a law unconstitutional required a 2/3 vote
of all its members.

It was only when the 1935 Constitution was crafted that the
framers saw to it that the Supreme Court ruling in Ang Tang Ho
and Pomar would have no precedent value. To override the Pomar
doctrine, the delegates approved a provision that the state should
“afford protection to labor, specially working women and minors,
and shall regulate the relations between labor and capital x x x.”8
To wipe out the legal effects of the Ang Tang Ho ruling, the
framers took care to provide that:

in times of war and or other national emergency, the
National Assembly may, by law, authorize the President,
for a limited period and subject to such restrictions as it

17. Hayden. The Philippines: A Study in National Development
(1942) p. 242, note 6.

18. Art. X1V, Sec. 6, 1935 Constitution.
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may prescribe, to prescribe rules and regulations to carry
out a declared national policy.*

V1. SHIFT IN JuDICIAL PARADIGMS

It was C. Hermann Pritchett, who, drawing the moral from the
Dredd Scott case and its tragic aftermath, the American civil war,
observed that when the Supreme Court attempt to thwart the
political decisions in a democracy, it will be overridden, sooner or
later, peacefully or with violence.* T his is the moral that we also
learned in the Philippines, although we achieved this peacefully.

Jurisprudential thought has always lagged behind social or
economic developments. Being concerned with stability, the
legal system moves with the leaden feet of stare decisis. Most of
the time, it needs a jolt or a vigorous shove from the people to
move judicial thought out of the rut of time-worn doctrines or
to free it from the dead weight of the past. In 1935, for
instance, it took some time for the judiciary to realize the
full implications of the new provisions of the Constitution.

The judiciary received one such jolt when the Court
of Appeals rendered a decision denying compensation to a
laborer, who, on orders of his superior, jumped into the swirling
Pasig river to retrieve a log that fell from a raft of logs, and then
drowned.?* No less than President Manuel L. Quezon led the
attack by assailing the judges for their “16% century minds” and
for “safeguarding the interest of the wealthy”. Lawyers also came

19. Art. XIV, Sec. 26, 1935 Constitution.
20. Pritchett, The Roosevelt Court 73 (1948).

21. Cuevo v. Barredo, July 19, 1937, printed in 5 Lawyers Journal
791 (1937).
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under attack “for trampling down on individual right in
defending property interests.”?? There was a big counterattack
from both the bar and the intelligentsia against the President’s
meddling in judicial affairs. But from the more progressive sector
of the legal profession came a call for judicial statesmanship and
for anew conceptual frame work. Ultimately, the Supreme Court
reversed the appellate decision.

VII. A New CONCEPTUAL FRAMEWORK IN
CONSTITUTIONAL Law

It was the President of the 1935 Constitutional Convention,
Claro M. Recto, who led the movement for a new conceptual
framework in judicial thought. He pointed out that under the
1935 Constitution, the protection of property rights has been
subordinated to human values and national welfare, and that this
guiding philosophy should be implemented by the judiciary, 2
University of the Philippines (U.P) President Jorge Bocobo
assailed legalism as “the forbidding bulwark of the dominant
caste, whether social or economic,” and he called upon the lawyers
“boldly to storm the fortress of special privilege.”>* He called for
the “socialization” of the law — “that the whole legal structure-
statutory and judge-made — must be reconstructed on the bases
of changed and changing social and economic conditions of
modern life.”2

22. 5 Lawyers Journal, ibid..

23. Recto, “The Philippine Constitution”, 6 Lawyers Journal 225
(1937).

24. 6 Lawyers Journal 3 (1937).
25. 6 Lawyers Journal 97 (1938).
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Gradually, the shift in paradigm began in 1939, with the first

AngTibay case,?® In his concurring opinion, Justice Jose P. Laurel
of the Supreme Court declared:

These provisions in our Constitution all evince and express
the need for shifting the emphasis to community interest
with a view to affirmative enchancement of human values.
In conformity with the constitutional objective and
cognizant of the historical fact that industrial disputes have
given rise to disquietude, bloodshed and revolution in our
country, the National Assembly enacted CA No. 103. #

This heralded balanced judicial reasoning against

constitutional absolutism in favor of liberty of contract. Laurel
added that:

the policy of faissez faire has to some extent given way to
the assumption by the government of the right of
intervention even in contractual relations affected with
public.?

Other cases decided by the Filipino Supreme Court followed

the paradigm shift mandated by the Constitution and by the old
civil law principle of sic utere tuo ut alienum non laedas. Thus,
some thirty (30) years later, the Supreme Court would affirm
the primacy of human rights over property rights, by saying that:

material loss can be repaired or adequately compensated.
The debasement of the human being broken in morale
and brutalized in spirit -can never be evaluated in monetary
term.?

26.
217.
28.
29.

Ang Tibay v. CIR, G.R. No. 46496, May 29, 1939.
Ibid.
Ibid.
PBM v. PBM Employees Association, 51 SCRA 189.



Charter of the Asia Pacific
Judicial Educators Forum

WHEREAS, continuing judicial education is essential for the
delivery of justice;

WHEREAS, endeavors of the judiciary in different countries
in the Asia Pacific region to meet the challenges of the new
millennium through judicial reform make judicial education of
great importance;

WHEREAS, judicial educators of Asia Pacific, upon invitation
of the Philippine Judicial Academy, convened from February 11
to 14, 2003, as the Australasian Judicial Educators Forum;

WHEREAS, it is desirable that this Forum be made permanent;

NOW THEREFORE, the delegates to the First Australasian
Judicial Educators Forum do hereby adopt the Charter of the
Forum.

ARTICLE |

Section 1. The organization shall be known as the Asia Pacific
Judicial Educators Forum (the Forum). Its headquarters will be
the Philippine Judicial Academy, Supreme Court of the
Philippines, Manila.

Section 2. All judicial education institutions, organizations,
associations, or groups represented at the First Australasian Judicial
Educators Forum are eligible to be members of the Forum and
shall become members upon informing the Executive Committee
of their willingness to become so. In addition, other judicial
education institutions, organizations, or groups may be accepted
for membership by the Executive Committee.
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Section 3. The principal purpose of the Forum is to provide
judicial educators and institutions in the Asia Pacific region the
opportunity to exchange information and resources to improve
the quality of judicial education in Asia Pacific.

Section4. The Forum will promote and encourage judicial
education throughout the Asia Pacific region.

Section 5. In consonance with its principal purposg, the Forum
will endeavor to bring judicial educators from the region together
regularly for exchanges and consultations. It will endeavor to
maintain a publication that will serve as an avenue for the exchange
of information and resources. It will likewise endeavor to assist
in the exchange of judicial educators and the sharing of
instructional resources.

ARTICLE 2

Section 1. The Forum shall have a General Assembly consisting
of representatives of judicial education institutions, organizations,
associations or groups that are members of the Forum. The
General Assembly will elect the Chairperson and members of the
Executive Committee and will act on matters brought before it
by the Executive Committee.

Section2. The Executive Committee will consist of a
Chairperson and four (4) members who will serve until the next
meeting of the General Assembly. No more than two (2) members
of the Executive Committee may come from the same country.
The Executive Committee will appoint the Secretary-General.

Section 3. The Forum will conduct its business through the
Executive Committee. T he affirmative vote of three (3) members
shall constitute a decision of the Executive Committee.

Section4. The Executive Committee will be responsible for
planning and scheduling the activities of the Forum and informing
the General Assembly thereof.
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Section 5. The Chairperson will preside over meetings of the
Executive Committee and, with its consent, execute documents
on its behalf. If the Chairperson should, for any reason be unable
to act, the Secretary-General shall ask the remaining members to
designate one of their number to act as a Chairperson until the
next meeting of the General Assembly.

Section 6. If a member of the Executive Committee should,
for any reason, be unable to act, the remaining members of the
Committee shall appoint a member of the Forum as a new member
who shall serve until the next meeting of the General Assembly.

Section 7. The Executive Committee may create committees or
offices to pursue the objectives and purposes of the Forum, and
may define the functions of such committees and offices.

Section 8. The Secretariat will consist of the staff members of
the Philippine Judicial Academy designated by the Chancellor of
the Philippine Judicial Academy. The Secretariat will assist the
Secretary-General in the performance of his or her duties.

ARTICLE 3

Section 1. The General Assembly shall meet no less than every
two (2) years after February 2003 at times and places to be
determined by the Executive Committee.

Section 2. No person other than a member of the Forum may
vote on an issue arising in the General Assembly.

Section 3. Any amendment to the Charter shall be by a majority
vote of the members present at a meeting of the General
Assembly.

February 13, 2003.
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This Charter was adopted in meeting assembled by the delegates
of the Australasian Judicial Educators Forum on February 13,
2003, at Tagaytay City, Philippines.

(Sgd.) Justice Susan C. Kenny
Judge, Federal Court of Australia
Melbourne, Australia

(Sgd.) Director Roland Y. Rich
Center for Democratic Institutions
Australian National University
Canberra, Australia

(Sgd.) Mr. Ernest J. Schmatt, PS.M
Chief Executive, Judicial Commission

of New SouthWales

Sydney, Australia

(Sgd.) Justice MD. Badruzzaman
Director General

Judicial Administration

Training Institute

Dhaka, Bangladesh

(Sgd.) Director Sathavy Kim
Royal School for Judges

and Prosecutors

Phnom Penh, Cambodia

(Sgd.) Director U Soe Nyunt
Supreme Court
Union of Myanmar
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(Sgd.) Justice John A. Manglona
Associate Justice, Supreme Court
Commonwealth of the Northern
Mariana Islands

(Sgd.) Rector Nguyen Van Thong
Judicial Training School

The Supreme People’s Court of Vietnam
Hanoi, Vietnam

(Sgd.) Justice Qazi Muhammad Farooq
Judge Supreme Court of Pakistan
Islamabad, Pakistan

(Sgd.) Justice Nasir Ul Mulk
Judge, Peshawar High Court
Peshawar, Pakistan

(Sgd.) Mr. Enoka Fereti Puni
Program Coordinator

Pacific Judicial Education Programme
University of the South Pacific

Suva, Fiji

(Sgd.) Judge Wildan Suyuthi
Head, Education and Training Center
Supreme Court

Jakarta, Indonesia

(Sgd.) Justice Manharlal B. Shah
Judge, Supreme Court of India
New Delhi, India

[VOL.5:17
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(Sgd.) Justice Davone Vangvichith
Vice President

People’s Supreme Court of the LAO PDR
Vientiane, Lao PDR

(Sgd.) Justice Don Sawong
Judge-Deputy Chairman
Judicial Education Committee
Supreme Court of Justice
Papua New Guinea

(Sgd.) Judge Peem Thongsunti
Judge of the Office of the President
Supreme Court

Bangkok, Thailand

(Sgd.) Dir. Sirikanya Srisawaluk
Judicial Training Institute
Bangkok, Thailand

(Sgd.) Justice Ameurfina A. Melencio Herrera
Chancellor

Philippine Judicial Academy

Supreme Court of the Philippines
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