






The PHILJA Judicial Journal

The PHILJA Judicial Journal  is published twice a year by the Research, Publica  ons 
and Linkages Offi  ce of the Philippine Judicial Academy (PHILJA).  The Journal features 
ar  cles, lectures, research outputs and other materials of interest to members of the 
Judiciary, par  cularly judges, as well as law students and prac   oners.  The views 
expressed by the authors do not necessarily refl ect the views of either the Academy or 
its editorial board.

Editorial and general offi  ces are located at PHILJA, 3rd Floor, Centennial Building, 
Supreme Court, Padre Faura St., Manila.  

Tel. No.:  552-9524  
Telefax No.:  552-9628  
Email:  research_philja@yahoo.com; philja@sc.judiciary.gov.ph

CONTRIBUTIONS.  The PHILJA Judicial Journal invites contribu  ons.  Please include 
author’s name and biographical informa  on.  The editorial board reserves the right to 
edit the materials submi  ed for publica  on.

Copyright © 2013 by The PHILJA Judicial Journal.  All rights reserved.

For more informa  on, please visit the PHILJA website at h  p://philja.judiciary.gov.ph.

ISSN 2244-5854



SUPREME COURT OF THE PHILIPPINES

 CHIEF JUSTICE 
Hon. MARIA LOURDES P. A. SERENO

  ASSOCIATE JUSTICES 
Hon. ANTONIO T. CARPIO

Hon. PRESBITERO J. VELASCO, Jr.
Hon. TERESITA J. LEONARDO-DE CASTRO

Hon. ARTURO D. BRION
Hon. DIOSDADO M. PERALTA

Hon. LUCAS P. BERSAMIN
Hon. MARIANO C. DEL CASTILLO

Hon. ROBERTO A. ABAD
Hon. MARTIN S. VILLARAMA, Jr.

Hon. JOSE P. PEREZ
Hon. JOSE C. MENDOZA

Hon. BIENVENIDO L. REYES
Hon. ESTELA M. PERLAS-BERNABE

Hon. MARVIC MARIO VICTOR F. LEONEN

COURT ADMINISTRATOR
Hon. JOSE MIDAS P. MARQUEZ

DEPUTY COURT ADMINISTRATORS
Hon. RAUL B. VILLANUEVA

Hon. JENNY LIND A. DELORINO
Hon. THELMA C. BAHIA

CLERK OF COURT
Hon. ENRIQUETA ESGUERRA VIDAL

ASSISTANT COURT ADMINISTRATOR
Hon. THEODORE O. TE

ASSISTANT CLERK OF COURT
A  y. FELIPA B. ANAMA 

DIVISION CLERKS OF COURT
A  y. EDGAR O. ARICHETA  

A  y. MA. LOURDES C. PERFECTO
A  y. LUCITA A. SORIANO



PHILIPPINE JUDICIAL ACADEMY

Board of Trustees

Hon. MARIA LOURDES P. A. SERENO
Chief Jus  ce

Chair

Hon. ANTONIO T. CARPIO
Senior Associate Jus  ce, Supreme Court

Vice Chair

Members
Hon. ADOLFO S. AZCUNA

Chancellor

Hon. ANDRES B. REYES, Jr.
Presiding Jus  ce, Court of Appeals

Hon. ROMAN G. DEL ROSARIO
Presiding Jus  ce, Court of Tax Appeals

Hon. LUIS E. REYES
Presiding Judge, MTC, Guiguinto, Bulacan 

Hon. JOSE MIDAS P. MARQUEZ
Court Administrator

Hon. FRANCISCO H. VILLARUZ, Jr.
Presiding Jus  ce, Sandiganbayan

Hon. FRANKLIN J. DEMONTEVERDE
President, Philippine Judges Associa  on

Dean ERNESTO P. MACEDA, Jr.
President, Philippine Associa  on of Law Schools

Dean PACIFICO A. AGABIN
Cons  tu  onal Law

Hon. MAGDANGAL M. DE LEON
Remedial Law

Hon. JOSE MIDAS P. MARQUEZ
Court Management

Hon. JOSE C. VITUG
Commercial Law

Fr. RANHILIO C. AQUINO
Jurisprudence and Legal Philosophy

Dean SEDFREY M. CANDELARIA
Special Areas of Concern

Prof. ALFREDO F. TADIAR
Alterna  ve Dispute Resolu  on

Hon. AMEURFINA A. MELENCIO HERRERA
Founding Chancellor Emeritus

Execu  ve Offi  cials
Hon. ADOLFO S. AZCUNA

Chancellor
Hon. JUSTO P. TORRES, Jr.

Vice Chancellor

Hon. MARINA L. BUZON
Execu  ve Secretary

Chiefs of Offi  ce

Hon. DELILAH VIDALLON-MAGTOLIS
Academic Aff airs Offi  ce

Dean SEDFREY M. CANDELARIA
Research, Publica  ons and Linkages Offi  ce

Hon. MARINA L. BUZON
Philippine Media  on Center Offi  ce

Hon. THELMA A. PONFERRADA
Administra  ve Offi  ce

Chairpersons, Curricular Departments

Prof. RUBEN F. BALANE
Civil Law

Hon. EDILBERTO G. SANDOVAL
Criminal Law

Hon. HILARION L. AQUINO
Ethics and Judicial Conduct

Dean MERLIN M. MAGALLONA
Interna  onal and Human Rights Law

Prof. MYRNA S. FELICIANO
Legal Method and Research

A  y. EMMANUEL L. CAPARAS
Court Technology

Hon. HAKIM S. ABDULWAHID
Shari’a and Islamic Jurisprudence

Hon. JUSTO P. TORRES, Jr.
Finance Offi  ce



Jus  ce Adolfo S. Azcuna
Chancellor

Dean Sedfrey M. Candelaria
Editor in Chief

Editorial and Research Staff 

A  y. Ma. Melissa R. Dimson-Bau  sta
A  y. Ronald Paz Caraig
Ms. Armida M. Salazar

Ms. Jocelyn D. Bondoc
Mr. Joseph Arvin S. Cruz
Ms. Judith B. del Rosario
Ms. Chris  ne A. Ferrer

Ms. Joanne Narciso-Medina
Ms. Charmaine S. Nicolas
Ms. Sarah Jane S. Salazar

A  y. Jeniff er P. Sison

Circula  on and Support Staff 
Mr. Romeo A. Arcullo

Mr. Michael Angelo P. Laude
Mr. Lope R. Palermo
Mr. Daniel S. Talusig

Prin  ng Services
Mr. Ponciano M. San  ago and Prin  ng Staff 



Contents
O    S  C    P
O    P  J  A

I. DISCUSSIONS

T  I  C  C : A  O
 Franklin M. Ebdalin

R  A  N . 9851: B  L   
 IHL E    P
 Judge Soliman M. Santos, Jr.

II.  REFERENCES

R  No. 57
Resolu  on Concurring in the Ra  fi ca  on of the Rome Statute of the 
Interna  onal Criminal Court

R  S    I  C  C

R   P   E

E   C

A    P   I    
 I  C  C

N  R  A    
 I  C  C    U  N

H  A    
 I  C  C    H  S

R  A  N . 9851
An Act Defi ning and Penalizing Crimes Against Interna  onal 
Humanitarian Law, Genocide and Other Crimes Against Humanity, 
Organizing Jurisdic  on, Designa  ng Special Courts, and 
for Related Purposes

iv
v

1

15

32

34

117

194

230

246

253

281





   1

The International Criminal Court: An Overview*

Franklin M. Ebdalin**

*  This ar  cle was published in the 46 Ateneo Law Journal 318 (2001).
**  LL.B. ‘67 (Class Salutatorian), Ateneo de Manila University School of Law. The author is 

currently the Undersecretary for Administra  on, Department of Foreign Aff airs. Among the 
many posi  ons he has held in the Department were: Assistant Secretary for Legal Aff airs 
(1996–2000); Philippine Ambassador to Hungary, the Czech Republic, Poland, and Slovakia 
(1993–1996); Deputy Chief of Mission, Philippine Embassy in Washington, D.C. (1989–1993). 
The author was the Alternate Head of the Philippine Delega  on to the Diploma  c Conference 
on the Interna  onal Criminal Court held in Rome, Italy, on June 15–17, 1998, which adopted 
the Statute of the Interna  onal Criminal Court.

1  Rome Statute of the Interna  onal Criminal Court, U.N. Doc. A/CONF.183/9 (1998) [hereina  er 
ICC Statute]. 

2 Only states may be a party to proceedings before the Interna  onal Court of Jus  ce. See Statute 
of the Interna  onal Court of Jus  ce, Art. 34(1). 

3 Compare Statute of the Interna  onal Tribunal for the Prosecu  on of Persons Responsible for 
Serious Viola  ons of Interna  onal Humanitarian Law Commi  ed in the Territory of  the Former 
Yugoslavia since 1991, Art. VIII, U.N. Doc. S/25704, at 36 (1993) [hereina  er  Yugoslavian 
Statute] and Statute of the Interna  onal Tribunal of Rwanda, Art. VIII, U.N. Doc. S/RES/955, 
(1994) [hereina  er Rwandan Statute], with ICC Statute. 

I

July 17, 1998 marked an unprecedented event in diploma  c history and interna  onal 
law, as representa  ves of 120 States who had gathered in Rome voted to overwhelmingly 
adopt the Statute for the Establishment of the Interna  onal Criminal Court.1 The 
Statute provides for a Court like no other.  Unlike the Interna  onal Court of Jus  ce,2 

the Interna  onal Criminal Court (ICC) has jurisdic  on to try individuals for the most 
serious crimes of interna  onal concern. And unlike the Yugoslavian and Rwandan War 
Crimes Tribunals, the Court is permanent in character and is not limited by geographical 
boundaries.3 It is, a  er all, a court that was intended to punish and deter the perpetrators 
of the most heinous and egregious crimes. 

This essay will present a short historical background on the establishment of the ICC 
and an overview of the provisions of the Statute itself. It will then proceed to discuss 
the major issues that confronted the Rome Diploma  c Conference, and the Philippine 
posi  ons and interven  ons on these issues.
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I. T  H  I

What came to be known as the Rome Diploma  c Conference offi  cially took only fi ve weeks 
of delibera  ons and nego  a  ons to conclude, but it was the culmina  on of a long process 
that had begun in 1989. To a large extent, its origins extended even as far back as 1946. 

The long road towards the genesis of the ICC began in 1946 with the realiza  on that 
the important principles and precedents created by the Nuremberg Charter and Judgment 
of the Interna  onal Military Tribunal at Nuremberg should serve as the basis for further 
codifi ca  on of interna  onal law.4 Thus, when the United Na  ons General Assembly 
(UNGA) passed Resolu  on 2605 on December 9, 1948 adop  ng, the Conven  on on the 
Preven  on and Punishment of Genocide, it invited the Interna  onal Law Commission (ILC) 
“to study the desirability and possibility of establishing an interna  onal judicial organ for 
the trial of persons charged with genocide x x x.”

For this purpose, the General Assembly established a Commi  ee to dra    proposals 
rela  ng to the establishment of such a court. The Commi  ee came out with a dra   statute 
in 1951 and a revised dra   statute in 1953, but considera  on of the dra   statute was 
postponed due to the failure of States to agree on the defi ni  on of “aggression.” States 
argued that it was useless to consider establishing an Interna  onal Criminal Court and an 
Interna  onal Criminal Code if the principal interna  onal crime, aggression, could not be 
defi ned.6  With the advent of the Cold War, discussions on the ma  er came to a stands  ll 
and the idea was conveniently shelved.

The proposal to codify rules on interna  onal criminal law and responsibility, and 
to establish an interna  onal judicial organ to deal with such cases, was periodically 
considered by the General Assembly, but was met with half-hearted enthusiasm. Aside 
from the conten  ous issue of aggression, States were nervous about a mechanism 
that would inves  gate and indict top leaders. Others worried that their soldiers on 
peacekeeping missions could be arrested for viola  ons of interna  onal humanitarian law. 
Finally, in December 1989, H.E. Arthur N. Robinson, now President of Trinidad and Tobago, 
proposed the possibility of establishing an Interna  onal Criminal Court to prosecute drug 
traffi  ckers. The proposal did not immediately gain any support, but it contributed to the 
growing acceptance of the idea of an Interna  onal Criminal Court, and that of a universal 
instrument and ins  tu  on that would prevent impunity and bring to jus  ce violators of 
interna  onal humanitarian law.

With the rising incidence of crimes that undermined interna  onal peace and stability, 
the idea began to receive strong support from the global community. Thus, in 1992, the UN 

4  G.A. Res. 95. U.N. Doc. A/236, at 2–3 (1946).
5 78 U.N.T.S. 277 (1951) cited in UN, Resolu  on 260, 1948 – On Genocide, available at <h  p.//

www.us-israel.org/jsource/UN/genocide_conven  on.html> (last visited October 29, 2001).
6 Benjamin B. Ferencz, An Interna  onal Criminal Code and Court: Where They Stand and Where 

They’re Going, 30 Colum J. Transnat’l L. 375, 377 (1992).
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General Assembly directed the ILC to prepare a dra   statute for an ICC. A year later, the 
confl ict in the former Yugoslavia erupted, and war crimes in the guise of “ethnic cleansing” 
once again commanded interna  onal a  en  on. This led to the establishment by the UN 
Security Council of the ad hoc tribunal for the former Yugoslavia,7 followed in 1994 by the 
establishment of a similar tribunal for Rwanda.8 The cons  tu  on of these ad hoc tribunals 
was brought about by the realiza  on that there was no mechanism to punish perpetrators of 
heinous crimes when na  onal systems failed or were unwilling to take ac  on against them.

By 1996, the ILC was able to come out with a fi nal text of the Dra   Code.  A Preparatory 
Commi  ee was cons  tuted, which produced a consolidated text for the considera  on of 
the Rome Diploma  c Conference. History was then about to take place.

II.  T  S   B

More than a historical document, the Statute represents a monument to the treaty-making 
process. It is comprised of 13 Parts and 129 Ar  cles, covering, inter alia, jurisdic  on; general 
principles of criminal law; the composi  on and administra  on of the court; inves  ga  on 
and prosecu  on; interna  onal coopera  on and judicial assistance; and enforcement.

A. Establishment of the Court

The Court is established as a permanent ins  tu  on that has the power to exercise 
jurisdic  on over persons for the most serious crimes of interna  onal concern. It is 
emphasized that the Court shall be complementary to na  onal criminal jurisdic  ons.9 
The rela  onship of the Court with the United Na  ons is to be determined through an 
Agreement to be concluded by the Assembly of State Par  es to the Statute and therea  er 
to be concluded by the President of the Court on its behalf.10

The seat of the Court is to be established at The Hague in Netherlands.11

B. Jurisdic  on, Admissibility, and Applicable Law

Ar  cle 5 of the Statute lays down the pivotal rule that the jurisdic  on of the Court shall 
be limited “to the most serious crimes of concern to the interna  onal community as a 
whole,” these crimes being genocide, crimes against humanity, war crimes and the crime 
of aggression. Although the Statute elaborates on the fi rst three crimes, it s  pulates that 
the Court shall exercise jurisdic  on over the crime of aggression once a provision defi ning 

7 U.N.S.C. Resolu  on 827, 3217th mtg., U.N. Doc. S/RES/827 (1993).
8 U.N.S.C. Resolu  on 955, 3453rd mtg., U.N. Doc. S/RES/955 (1994).
9 ICC Statute, supra note 1, Art. 1.
10 Id. Art. 2.
11 Id. Art. 3.
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it and se   ng out the condi  ons under which the Court shall exercise jurisdic  on over such 
crime is adopted by the State Par  es to the Statute.12

The Court acquires jurisdic  on only over crimes commi  ed a  er the entry into force 
of the Statute.13 The Court’s exercise of its jurisdic  on is triggered by a referral to the 
Prosecutor by a State Party, a referral to the Prosecutor by the Security Council ac  ng 
under Chapter VII (Ac  on with Respect to Threats to the Peace, Breaches of the Peace and 
Acts of Aggression) of the UN Charter, or an inves  ga  on ini  ated motu proprio by the 
Prosecutor.14

The Statute also adopts the principle of ne bis in idem, which holds that a person may 
not be tried and punished for the same crime twice.15

In the exercise of its jurisdic  on, the Statute mandates the Court to apply:

a. In the fi rst place, this Statute, Elements of Crimes and its Rules of Procedure and 
Evidence;

b. In the second place, where appropriate, applicable trea  es and the principles and 
rules of interna  onal law, including the established principles of the interna  onal 
law of armed confl ict;

c. Failing that, general principles of law derived by the Court from na  onal laws of 
legal systems of the world including, as appropriate, the na  onal laws of States 
that would normally exercise jurisdic  on over the crime.16

The Court may also apply principles and rules of law as interpreted in its previous 
decisions.

C. General Principles of Criminal Law 

The Statute adheres to the principles of nullum crimen sine lege17 (an ac  on may be 
punished only if it had been made punishable prior to its commission); nullum poena sine 
lege18 (the crimes within the jurisdic  on of the Court should be defi ned with clarity and 
precision); and non-retroac  vity.19 

12 Id. Art. 5
13 Id. Art. 11.
14 Id. Art. 13.
15  Id. Art. 20.
16 Id. Art. 21.
17 Id. Art. 22.
18 Id. Art. 23.
19  Id. Art. 24.
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Accordingly, under Ar  cle 23 of the Statute, a person convicted by the Court may be 
punished only in accordance with the Statute. More importantly, the Statute emphasizes 
that the Court shall have jurisdic  on over natural persons, and holds that a person who 
commits a crime within the jurisdic  on of the Court shall be individually responsible 
and liable for such crime.20 In rela  on to this, it may be noted that the Statute applies 
to all persons, without dis  nc  ons based on offi  cial capacity, i.e., the Head of State or 
Government, a member of Government or Parliament, or an elected representa  ve or 
a government offi  cial.21 Likewise, emphasis is placed on the responsibility of military 
commanders and other superiors.22 Finally, the Statute adopts the principle of mens rea 
in determining liability for a crime, i.e., the person shall be criminally liable only if the 
material elements of the crime are commi  ed with intent and knowledge.

D. Composi  on and Administra  on of the Court

The Court is to be composed of the Presidency; an Appeals Division, a Trial Division and 
a Pre-Trial Division; the Offi  ce of the Prosecutor; and the Registry.23 The Presidency is to 
be responsible for the proper administra  on of the Court,24 while the Registry is to be 
responsible for the non-judicial aspects of the administra  on and servicing of the Court.25

The members of the Court who are nominated and elected by the State Par  es shall 
have established competence in criminal law and procedure as well as in relevant areas of 
interna  onal law such as interna  onal humanitarian law and the law of human rights.26

The Offi  ce of the Prosecutor, on the other hand, is responsible for receiving referrals 
and any substan  ated informa  on on crimes within the jurisdic  on of the Court for 
purposes of examina  on, and for conduc  ng inves  ga  ons and prosecu  ons before the 
Court. The Offi  ce of the Prosecutor is to act independently as a separate organ of the 
Court.27

20 Id. Art. 25(1) and (2)
21 Id. Art. 27(1)
22 See Id. Art. 28 (On the Responsibility of Commanders and other Superiors).
23 Id. Art. 34.
24 Id. Art. 38(3).
25 Id. Art. 43(1).
26 ld. Art. 36(3)(b).
27 ld. Art. 42(1).
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E. Inves  ga  on and Prosecu  on

An inves  ga  on is ini  ated by the Prosecutor a  er prior evalua  on of the informa  on made 
available to him or her.28 The Pre-Trial Chamber is to oversee prosecutorial inves  ga  ons 
and ensure that the defendant’s rights are protected.29 

A  er the inves  ga  on, the Pre-Trial Chamber issues a warrant of arrest of a person if 
there are reasonable grounds to believe that the person has commi  ed a crime within the 
jurisdic  on of the Court.30

 
F. Trial 

The Trial Chamber shall ensure that a trial is fair and expedi  ous and is conducted with 
full respect for the rights of the accused and due regard for the protec  on of vic  ms and 
witnesses.31 The onus is on the prosecutor to prove the guilt of the accused.

Trial in absen  a is not allowed. It shall be in the presence of the accused.32 Vic  ms 
may par  cipate in or be represented at trials.33 Repara  on to vic  ms, including res  tu  on, 
compensa  on, and rehabilita  on, is provided for.34

G. Penal  es

The applicable penal  es include imprisonment (which may not exceed a maximum of 30 
years), life imprisonment, and fi nes and forfeiture of the proceeds, property, and assets 
derived from a crime.35 The death penalty is excluded.

This does not aff ect the applica  on by States of penal  es prescribed by their na  onal 
law, nor the law of States which do not provide for penal  es so prescribed by the Statute.36

H. Appeal and Revision

Both the Prosecutor and the convicted person may appeal a fi nal decision on the grounds 
of procedural error, error of fact, or error of law.37

28 Id. Art. 53(1).
29 For the func  ons and powers of the Pre-Trial Chamber, see Id. Art. 57.
30 Id. Art. 58(1).
3I  Id. Art. 64(2).
32 Id. Art. 67(1).
33 Id. Art. 75(3).
34 Id. Art. 75(2).
35  Id. Art. 77.
36 Id. Art. 80.
37  Id. Art. 81(1).
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I. Interna  onal Coopera  on and Judicial Assistance 

The Court’s viability depends largely on the coopera  on of na  onal jurisdic  ons. 
Accordingly, all State Par  es have the general obliga  on to cooperate fully with the 
Court in its inves  ga  on and prosecu  on of crimes within the jurisdic  on of the Court.38 
In accordance with the rule of specialty, a person surrendered to the Court under the 
Statute may be tried or punished only for the conduct or course of conduct that forms 
the basis of the crimes for which that person has been surrendered.39 Other forms of 
coopera  on provided for include ensuring the availability of procedures under na  onal 
law,40 provisional arrests41 and surrender of persons to the Court.42 Pursuant to this, the 
Court may request the arrest and surrender of the accused by the State where he may be 
found.

J. Enforcement

State (i.e., Netherlands) Sentences of imprisonment shall be served in States which have 
indicated their willingness to accept sentenced persons.43 If no State is designated by the 
Court, then the sentence shall be served in a prison facility made available by the Host 
(i.e., Netherlands).44

K. Assembly of States Par  es

The Assembly of States Par  es shall consider and adopt, as appropriate, recommenda  ons 
of the Preparatory Commission, provide management oversight, consider and decide 
the budget of the court and consider any ques  on rela  ng to non-coopera  on by States 
Par  es.45

Each State is to have one representa  ve in the Assembly,46 and shall be en  tled to one 
vote.47

38  Id. Art. 86.
39  Id. Art. 101(1).
40 Id. Art. 88.
41 ld. Art. 92.
42  Id. Art. 89.
43 Id. Art. 103(1).
44 Id. Art. 103(4).
45 Id. Art. 112(2).
46 Id. Art. 112(1).
47 Id. Art. 112(7).
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L. Financial Regula  ons

The funds of the Court and of the Assembly of States Par  es are to be obtained from 
contribu  ons made by State Par  es and funds provided by the United Na  ons. The 
la  er, in par  cular, shall be used in rela  on to the expenses incurred due to referrals 
by the Security Council.48 Another source of funds are the voluntary contribu  ons of 
Governments, interna  onal organiza  ons, individuals, corpora  ons and other en   es.49

M. Final Clauses

The Statute enters into force a  er ra  fi ca  on by 60 States.50 Seven years therea  er, a 
Review Conference shall be convened to consider amendments to the Statute. Such review 
may include the list of crimes as specifi ed in Ar  cle 5.51

Amendments to the Statute may be proposed only a  er the expiry of seven years 
from its entry into force.52 Notably, a State may declare that for a period of seven years 
a  er the entry into force of the Statute for the State concerned, it does not accept the 
jurisdic  on of the Court with respect to war crimes when a crime is alleged to have been 
commi  ed by its na  onal or on its own territory.53

Reserva  ons to the Statute are not permi  ed.54

III. T  P  P

The Philippine posi  on during the Rome Conference was for the establishment of an 
eff ec  ve and effi  cient Interna  onal Criminal Court, one that was not to be established 
simply for the sake of being established:

[i]f it were set-up on the basis of the least common denominator which renders it ineff ec  ve 
in addressing the problem of impunity of the perpetrators of atrocious viola  ons of the 
laws of humanity, then perhaps the world would be be  er off  without it. For such a fl awed 
ins  tu  on will not serve jus  ce and consequently, cannot help maintain interna  onal 
peace and security x x x.55

48 Id. Art. 115.
49 Id. Art. 116.
50 ld. Art. 126(1).
51 Id. Art. 123(1).
52 Id. Art. 121(1). 
53 Id. Art. 124.
54 Id. Art. 120.
55 Lauro L. Baja, Jr., Towards an Eff ec  ve Interna  onal Criminal Court, Address before the ICC 

Diploma  c Conference in Italy (June 16, 1998).
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In order for the Court to be eff ec  ve and effi  cient, the Philippines submi  ed that the 
ICC should be cons  tuted as an independent judicial organ by means of a mul  lateral 
treaty (not through an amendment of the UN Charter), with its own interna  onal legal 
personality, and as a permanent ins  tu  on that could act when required to consider a 
case submi  ed to it.

IV. S  I

During its nascent stages, the dra  ing of the Statute was faced with several cri  cal issues, 
which included the crimes covered by the Court, universal jurisdic  on, the principle of 
complementarity, access, and the role of the Security Council vis-a-vis the Court.

A. Crimes Covered

In the ini  al discussions of the Preparatory Commi  ee, there was no agreement as to 
which crimes should be brought within the jurisdic  on of the Court. However, there was 
a broad consensus that the court’s jurisdic  on should at the very least include the “core” 
crimes that are of concern to the interna  onal community as a whole: genocide, crimes 
against humanity, and war crimes.56

The Philippine delega  on, while suppor  ng this view, strongly advocated the inclusion 
of such crimes as drug traffi  cking, terrorism, and crimes commi  ed against UN personnel. 
The debates over the inclusion of these crimes lasted un  l the last day of the Conference. 
In the end, the jurisdic  on of the Court was limited to the “core” crimes and to aggression. 
Notably, the crime of aggression remains undefi ned and will not come within the 
jurisdic  on of the Court un  l a defi ni  on is adopted. It may also be noted that Ar  cle 121 
on amendments, and Ar  cle 123 on the provision for a Review Conference, opens the 
door to the possibility of eventually including these crimes within the jurisdic  on of the 
Court. 

Of the core crimes, the least conten  ous item was the crime of genocide.  The 
States were virtually unanimous in agreement that this crime should be included within 
the Court’s jurisdic  on.  The only issue in rela  on to this was whether the defi ni  on of 
“genocide” as provided for in the 1948 Genocide Conven  on57 formula  on should be 
adopted, or whether the concept should be broadened.  In the end, the Statute adopted 
the 1948 formula  on.

56 See Agreement for the Establishment of An Interna  onal Military Tribunal, Art. 6, 5 U.N.T.S. 
251, reprinted in 39 Am. J  Intl. L. 257 (1945).

57  Conven  on on the Preven  on and the Punishment of the Crime of Genocide, January 12, 
1951, 78 U.N.T.S. 277. Ar  cle 2 of the Conven  on defi nes genocide as “any of the following 
acts commi  ed with the intent to destroy, in whole or in part, a na  onal, ethical, racial or 
religious group, as such: killing members of the group causing serious bodily or mental harm 
to members of the group, deliberately infl ic  ng on the group condi  ons of life calculated to 
bring about its physical destruc  on in whole or in part, imposing measures intended to prevent 
births within the group, forcibly transferring children of the group to another group.” Cf.  ICC 
Statute, Art. 6.
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In rela  on to crimes against humanity, the Statute adopted a defi ni  on with a high 
threshold, one more restric  ve than the prevailing interna  onal law standards. The 
defi ni  on under Ar  cle 7 states that crimes against humanity are acts58 commi  ed: fi rst, 
as part of a widespread or systema  c a  ack; second, against any civilian popula  on; and 
third, with knowledge of the a  ack. The second and third elements are not required under 
prevailing interna  onal law standards.

The Court has jurisdic  on over war crimes when they are commi  ed “as part of a 
plan or policy or as part of a large-scale commission of such crimes.”59  War crimes include 
grave breaches of the 1949 Geneva Conven  ons,60 other serious viola  ons of the laws 
and customs applicable in interna  onal armed confl ict and armed confl icts not of an 
interna  onal character. It is generally accepted in interna  onal law that breaches of the 
laws of war may be punished by any State which acquires custody of persons suspected 
of responsibility.61

What is notable about the defi ni  on is the inclusion of crimes commi  ed in non-
interna  onal armed confl ict. However, “non-interna  onal armed confl ict” does not cover 
situa  ons of internal disturbances and tensions, such as riots, isolated and sporadic acts 
of violence or other acts of a similar nature.62 In addi  on, only acts which take place in a 
State where a protracted armed confl ict between governmental authori  es and organized 
armed groups exists, or between such groups, are considered war crimes. Conscrip  ng or 
enlis  ng children under the age of 15 years into the na  onal armed forces or using them 
to par  cipate ac  vely in hos  li  es, has also been included as a war crime.

58 These acts are: murder; extermina  on; enslavement; deporta  on or forcible transfer 
of  popula  on; imprisonment or other severe depriva  on of physical liberty in viola  on of 
fundamental rules of interna  onal law: torture; rape, sexual slavery, enforced pros  tu  on, 
forced pregnancy, enforced steriliza  on, or any other form of sexual violence of comparable 
gravity; persecu  on against any iden  fi able group or collec  vely on poli  cal, racial, na  onal, 
ethnic, cultural, religious, gender, or other grounds that are universally recognized as 
impermissible under interna  onal law, in connec  on with any act referred to in this paragraph 
or any crime within the jurisdic  on of the Court: enforced disappearance of persons; the crime 
of apartheid; other inhumane acts of a similar character inten  onally causing great suff ering, 
or serious injury to body or to mental or physical health. Cf. ICC Statute, Art. 7.

59 Id. Art. 8.
60 Geneva Conven  on (I) for the Ameliora  on of the Condi  on of the Wounded and Sick in Armed 

Forces in the Field, August I2, I949, 75 U.N.T.S. 3I; Geneva Conven  on (II) for the Ameliora  on 
of the Condi  on of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, August 
12, I949, 75 U.N.TS. 85; Geneva Conven  on (III) Rela  ve to the Treatment of Prisoners of War, 
August I2, 1949, 75 U.N.T.S. 135; and Geneva Conven  on (IV) Rela  ve to the Protec  on of 
Civilian Persons in Time of War, August 12, I949, 75 U.N.T.S. 287. 

61 Ian Brownlie, Principles of Public Interna  onal Law 305 (4th ed. 1990). 
62 Protocol Addi  onal to the Geneva Conven  ons of August 12, 1949, and Rela  ng to the 

Protec  on of Vic  ms of Non-Interna  onal Armed Confl icts (Protocol II), Art. 1(2), 16 I.L.M. 
I442 (I977). 
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Aggression, long considered as the main obstacle to the crea  on of an interna  onal 
criminal court because of the inability to defi ne it with specifi city, s  ll remains undefi ned 
under the Statute.63 As a writer once said, “[t]he most important thing about defi ning 
aggression is to defi ne it.”64 A  empts have been made over the years to do exactly that. 

The 29th UNGA approved Resolu  on 3314 on December 14, 1974,65 which sought 
to defi ne aggression. Aggression was defi ned as “the use of force by a State against the 
sovereignty, territorial integrity or poli  cal independence of another State, or in any 
other manner inconsistent with the Charter of the United Na  ons x x x.”66  This defi ni  on, 
however, did not receive broad support in view of its lack of clarity. It did not categorically 
ascertain the need for the use of armed force. Neither did it address acts of indirect 
aggression such as the fomen  ng of civil unrest in another country.

For its part, the Philippines pushed for the inclusion of aggression under the jurisdic  on 
of the Court. The Philippines submi  ed that aggression exists as a crime under customary 
interna  onal law which must necessarily be addressed because it is in fact the root 
cause for the commission of other serious crimes, as it clearly triggers wars and confl icts. 
Accordingly, those who wrongfully waged war should be held personally responsible for 
the aggression.

Considering the lack of material  me and the divergent views of the State Par  es,67 it 
was decided that aggression be included under the jurisdic  on of the Court, but only a  er 
the Par  es defi ne the crime.

B. The Principle of Complementarity

The concept of “complementarity” underpins the en  re structure of the ICC.68 
Complementarity essen  ally means that the Court will “complement,” not replace, 
na  onal courts.69 This principle is encapsulated in the 10th preambulatory paragraph of 
the Statute (“Emphasizing that the Interna  onal Criminal Court established under this 

63 See Preparatory Commission for Interna  onal Criminal Court is Told Defi ni  on of “Crime of 
Aggression” S  ll Under Review, U.N. Press Release, L/2967 (2000). 

64 Ferencz, supra note 6, at 375.
65 G.A. Res. 3314, U.N. GAOR, 29th Sess., Supp. No. 2I, reprinted in 69 Am. J. Int’l L. 480 (1975).
66 ld. Art. 1.
67  See Delegates Diff er on Whether Statute of Proposed Interna  onal Criminal Court should 

Cover Crime of Aggression. U.N. Press Release, GA/L/3047 (1997).
68 Lawyers Commi  ee for Human Rights, Establishing an Interna  onal Criminal Court: Major 

Unresolved Issues in the Dra   Statute, 1 Interna  onal Criminal Court Briefi ng Series 13 (No. 1, 
1998).

69 This is contrary to the iden  cal provision of the Rwandan and Yugoslavian Interna  onal Tribunal 
Statutes, which state that “The Interna  onal Tribunal [for the former Yugoslavia/Rwanda) shall 
have primacy over na  onal courts.” Yugoslavian Statute, Art. IX(2); Rwandan Statute, Art. IX(2).
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Statute shall be complementary to na  onal criminal jurisdic  ons”70) and is reiterated in 
Ar  cle I, on the establishment of the Court, and in Ar  cle 17 on the admissibility of a case.
Accordingly, the ICC is not intended to operate as a suprana  onal body that will supplant 
na  onal judicial systems. Rather, it is aimed at strengthening such systems, and it can only 
step in when na  onal authori  es are unwilling or unable to act. It is thus, a default Court 
that will act only in the absence of any ac  on by na  onal judicial systems.

The Statute provides for standards to determine whether a State is unwilling or unable 
to genuinely carry out the inves  ga  on or prosecu  on of a case. Under Ar  cle 17:

2.  In order to determine unwillingness in a par  cular case, the Court shall consider x x x 
whether one or more of the following exists, as applicable:

(a) The proceedings were or are being undertaken or the na  onal decision was made 
for the purpose of shielding the person concerned from criminal responsibility 
for crimes within the jurisdic  on of the Court referred to in Ar  cle 5;

(b) There has been an unjus  fi ed delay in the proceedings which in the circumstances 
is inconsistent with an intent to bring the person concerned to jus  ce:

(c)  The proceedings were not or are not being conducted independently or 
impar  ally, and they were or are being conducted in a manner which, under the 
circumstances, is inconsistent with an intent to bring the person concerned to 
jus  ce.

3.  In order to determine inability in a par  cular case, the Court shall consider  whether, 
due to a total or substan  al collapse or unavailability of its judicial system, the State is 
unable to obtain the accused or the necessary evidence and tes  mony or otherwise 
unable to carry out its proceedings.

It is precisely this principle of complementarity which ensures that the Court will 
not be in deroga  on of the sovereignty of States. Although it is tradi  onally accepted 
that sovereignty is absolute in the domes  c level, it is also agreed that this sovereignty 
is subject to limita  ons voluntarily agreed upon by States as members of the family of 
na  ons. In the leading case of Tañada v. Angara,71 the Supreme Court had the occasion to 
expound on this theory of “auto-Iimita  on”:

By their voluntary act, na  ons may surrender some aspects of their state power in exchange 
for greater benefi ts granted by, or derived from a conven  on or pact. A  er all, states, 
like individuals, live with co-equals, and in pursuit of mutually covenanted objec  ves and 
benefi ts, thus they also commonly agree to limit the exercise of their otherwise absolute 
rights.72 

70 ICC Statute, supra note 1, at Preamble.
71 272 SCRA 18 (1997).
72 Id. at 66.
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C.  The Role of the Security Council

The role of the UN Security Council as against the jurisdic  on of the ICC was another 
conten  ous issue that the Rome Conference had to face. Too great a role for the Council 
could result in the Court being seen as dominated by the major powers, thus lacking the 
a  ributes of independence, universality, and fairness. On the other hand, it was feared 
that the ICC may usurp the Council’s role in ma  ers rela  ng to interna  onal peace and 
security, and the exercise of its Chapter VII powers under the UN Charter. This view was 
espoused by the United States, which lobbied for a provision sta  ng that the Prosecutor 
would not be able to ini  ate inves  ga  ons without the prior approval of the Council.73 
Other States however opined that such a provision would poli  cize the Court and protect 
the Council’s Member States from the reaches of the Court.

The Statute, as fi nalized, incorporated the a  empt of the State Par  es to reconcile and 
maintain a balance between these views. As such, the Security Council is aff orded a special 
role within the ICC. On one hand, it is given the power to refer situa  ons to the Prosecutor 
for inves  ga  on.74 This power, however, is not reserved exclusively for the Council—as 
was preferred by the States who were also members of the Council—but is shared by 
States. In addi  on, the Prosecutor may, on his own, inves  gate a situa  on. The Council is 
also given the power to delay an inves  ga  on or prosecu  on by the Court.75 It can do so 
by reques  ng the ICC, through a resolu  on adopted under its Chapter VII powers, that an 
inves  ga  on be deferred. The deferment is for a maximum period of 12 months, which 
may be extended.

Although the Statute was overwhelmingly passed, with only seven states vo  ng against 
it and 21 countries abstaining, those who voted against its adop  on were countries such 
as the United States,76 China, India, and Israel whose non-par  cipa  on cast serious doubts 
on the viability of the ICC. To date, the United States and Israel have signed the Statute, but 
it is uncertain that they will ra  fy the same. As of October 12, 2001, 139 countries have 
signed the Statute, and 43 countries have ra  fi ed it.77 The interna  onal community is s  ll 
an  cipa  ng the Court’s fi nal birth, which will come only a  er 60 States ra  fy the Treaty.

73 See United States Declares at Conference that United Na  ons Security Council Must Play 
Important Role in the Proposed Interna  onal Criminal Court, UN Press Release, L/2879 (1998).

74 ICC Statute, supra note 1, Art. 13.
75 Id. Art. 16.
76 See David Schiff er, Ambassador-At-Large for War Crimes Issues, United States Department of 

State Statement on Crea  ng an Interna  onal Criminal Court (Washington, August 31, 1998), at 
<h  p://www.mtholyoke.edu/acad/intrel/scheff er.htm> (last visited October 27, 2001).

77 NGO Coali  on for an Interna  onal Criminal Court, Rome Statute Signature and Ra  fi ca  on 
Chart, at <h  p://www.igc.apc/icc/rome/html/ra  fy.html> (last visited October 27, 2001).
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In the mean  me, the Preparatory Commission con  nues to thresh out s  ll unresolved 
issues such as the defi ni  on of aggression and the rela  onship of the Court with the UN. 
What the fi nal outcome will be, and when the Court will fi nally come into being, remains 
an uncertainty. What is certain is that the advent of the ICC has already profoundly shaped 
interna  onal humanitarian and criminal law. 
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Republic Act No. 9851, the new “Philippine Act on Crimes Against Interna  onal 
Humanitarian Law, Genocide, and Other Crimes Against Humanity” signed into law 
on December 11, 2009, is a breakthrough law for the enforcement of interna  onal 
humanitarian law (IHL) as well as human rights in the Philippines.  For the fi rst  me 
here, a na  onal statute defi nes and penalizes “the most serious crimes of concern to the 
interna  onal community as a whole”—namely, war crimes, genocide, and crimes against 
humanity.  This could be even more signifi cant than RA No. 9745, the “An  -Torture Act of 
2009” signed into law about a month earlier on November 10, 2009.  To the credit of the 
14th Congress and of the Arroyo administra  on, they have delivered this signifi cant one-
two punch for human rights and IHL, and possibly a few more good Pacquiao-like punch 
combina  ons, during the “last round” of this Congress and administra  on before bowing 
out in mid-2010.  But credit is also due to the various human rights and IHL advocates 
in civil society and in government who have worked long and hard for these and related 
legisla  on as well as administra  ve measures.

This new law will enable the Philippines to prosecute the interna  onal crimes itself, 
contribute to an eff ec  ve interna  onal criminal jus  ce regime, strengthen its na  onal 
criminal jus  ce system, and generally bring its na  onal law into conformity with 
interna  onal standards as well as up-to-date with important developments in interna  onal 
law.  It can no longer be said that the Philippines is “unable” to prosecute war crimes, 
genocide, and crimes against humanity for the simple reason that there is no Philippine 
law defi ning and penalizing these serious interna  onal crimes as such.  Such inability 
could even jus  fy the “complementary” (i.e., secondary) jurisdic  on of the Interna  onal 
Criminal Court (ICC) over such crimes.  It has been said that “Criminal legisla  on is the 
most appropriate and eff ec  ve means of dealing with all serious viola  ons of IHL.”  But, 
as we shall explain further below, RA No. 9851 is a special law, not an amendment to the 
Revised Penal Code, because this law is not simply criminal law but also interna  onal 
criminal law, interna  onal humanitarian law and interna  onal human rights law. In 

Republic Act No. 9851: 
Breakthrough Law for IHL Enforcement 

in the Philippines

Judge Soliman M. Santos, Jr.*

*  Judge Soliman M. Santos, Jr., a member of the Integrated Bar of the Philippines (IBP) Camarines 
Sur Chapter, has been a long-  me Bicolano/Filipino human rights and IHL lawyer, legisla  ve 
consultant and legal scholar who prepared all three dra  s (2002, 2003 and 2006) of the “IHL 
Bill” which became RA No. 9851.  He was a co-founder/convenor of the Civil Society Ini  a  ves 
for Interna  onal Humanitarian Law (CSI-IHL); and long-  me Coordinator, now Chairperson, of 
the Philippine Campaign to Ban Landmines (PCBL).  He is presently a Judge of the 9th Municipal 
Circuit Trial Court (MCTC) of Nabua-Bato, Camarines Sur.



16 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

prac  cal terms, something like the “Maguindanao Massacre” can now be prosecuted as a 
crime against humanity rather than as a common crime of mul  ple murder.

Republic Act No. 9851 also comes at a  me when it can provide some teeth to a new 
eff ort for a civilian protec  on component in the context of the peace process, par  cularly 
between the Government of the Republic of the Philippines (GRP) and the Moro Islamic 
Libera  on Front (MILF).  As a law which enforces both human rights and IHL, it can also 
co-relate on a parallel basis with the Comprehensive Agreement on Respect for Human 
Rights and Interna  onal Humanitarian Law (CARHRIHL) between the GRP and the Na  onal 
Democra  c Front of the Philippines (NDFP), with more reason as there has been no standing 
ceasefi re between them and as their Joint Monitoring Commi  ee (JMC) mechanism has 
been perennially stalemated.  The fact that RA No. 9851 is heavily informed by human 
rights and IHL, even if it is s  ll a na  onal law, could make those major rebel groups look 
at or treat it somewhat diff erently from the usual repressive laws and decrees of the state 
that they rail against.  On another level, RA No. 9851 might also contribute to the proper 
balance between peace and jus  ce, which should not be an either-or proposi  on.

I.  B  H  B   I **

Republic Act No. 9851 is a legisla  ve ini  a  ve of the Philippine Na  onal Red Cross 
(PNRC) IHL Na  onal Commi  ee in the year 2002.  A  er a broad survey of the na  onal 
legal landscape on IHL, the Commi  ee assessed that while a good number of signifi cant 
post-World War II IHL trea  es had been ra  fi ed by the Philippines, not much na  onal 
implemen  ng legisla  on had been passed.  The ra  fi ed IHL trea  es included, among 
others, the 1949 Geneva Conven  ons, its 1977 Addi  onal Protocol II, and the 1980 
Weapons Conven  on.  On the other hand, the na  onal implemen  ng legisla  on consisted 
basically of just RA No. 95 (the PNRC Charter) and RA No. 7610 (Special Child Protec  on 
Act), specifi cally Ar  cle X on Children in Situa  ons of Armed Confl ict.

The PNRC IHL Na  onal Commi  ee, backed by the ICRC, created a task force to dra   
a major legisla  ve measure to implement IHL. It eventually produced a dra   bill en  tled 
“Philippine Statute on Crimes Against Interna  onal Humanitarian Law” on the occasion of 
IHL Day (August 12) 2002.  This is what has since been popularly referred to as the “IHL Bill.”  
It was then heavily modeled on the 1998 Rome Statute of the Interna  onal Criminal Court, 
which was at that point and s  ll is considered the highest development of interna  onal 
criminal law. The Rome Statute conveniently embodied the latest interna  onal legal 
defi ni  on of war crimes, the proper concern of IHL, as well as the defi ni  ons of genocide 
and crimes against humanity, which were all treated as “the most serious crimes of 
concern to the interna  onal community as a whole.”  So, the “IHL Bill” had “buy one, take 

** Taken from Backgrounder on Republic Act No. 9851: The “IHL Law” delivered at the Public 
Briefi ng on Republic Act No. 9851: Philippine Act on Crimes Against Interna  onal Humanitarian 
Law, Genocide, and Other Crimes Against Humanity held on March 3, 2010, at the Benito 
Soliven Room, First Floor, Malcolm Hall, University of the Philippines College of Law, Diliman, 
Quezon City.
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two,” feature.  Strictly speaking, genocide and crimes against humanity are seen mainly 
in the prism of human rights rather than IHL in interna  onal law.  These two crimes have 
no nexus with armed confl ict, unlike war crimes which have that context.  Crimes against 
humanity and genocide, as with terrorism, can be commi  ed during peace  me, as well 
as during war  me.

The “IHL Bill” was actually fi rst fi led as House Bill No. 6298 by Representa  ve J. 
Apolinario L. Lozada, Jr. on IHL Day (August 12) 2003 during the 12th Congress. The 
subsequent authors of several dra   versions were Representa  ves Roseller L. Barinaga, 
Jr., Antonio V. Cuenco, Mario “Mayong” Joyo Aguja, Lore  a Ann P. Rosales, Ana Theresia 
Hon  veros-Baraquel, and Senator Miriam Defensor San  ago in the 13th Congress; and 
fi nally Representa  ves Roilo S. Golez, Simeon A. Datumanong, Rufus B. Rodriguez, and 
Senators Jinggoy Ejercito-Estrada, Richard J. Gordon, Juan Miguel F. Zubiri, and San  ago 
in the 14th Congress. The fact that Senator Gordon and Representa  ve Golez are both 
PNRC stalwarts defi nitely helped in the passage of the “IHL Bill” during the 14th Congress. 
Senator Francis “Chiz” G. Escudero and Representa  ve Ma  as V. Defensor, Jr., the key 
Congressional Commi  ee chairs, deserve credit for shepherding the bill all the way up to 
the Bicameral Conference Commi  ee in October 2009.  It had become a priority bill of 
the Legisla  ve–Execu  ve Development and Advisory Council (LEDAC) early in the term of 
the 14th Congress in 2007. Credit must also be given to the various human rights and IHL 
advocates in civil society and in government who worked long and hard for the “IHL Bill.”

To make a long story short, the “IHL Bill” went through both the legisla  ve and 
execu  ve wringer.  The substan  ve cri  cal issues against the “IHL Bill” revolve around 
these certain concerns of the military/defense/security establishment:

  Whether military and police opera  ons against insurgents and terrorists will be 
hampered by all these new and complicated rules;

  Whether military and police commanders and personnel would be subjected to 
mul  ple harassment suits (including double jeopardy) in both military and civil fora;

  Whether the rebel groups might be unwi   ngly granted belligerency status or take 
advantage of certain provisions to acquire the same (specifi cally the status of a 
“na  onal libera  on movement” under Protocol I, en  tling them among others to 
“prisoner of war” status).

In fact, these kinds of concerns, more than whatever cons  tu  onal and criminal law 
issues, were the real stumbling blocks to the “IHL Bill.”  

As for these legal issues, these three were the cri  cal ones:

  rela  onship with the issue of Rome Statute ra  fi ca  on by the Philippines, including 
whether this is a “backdoor” circumven  on of non-ra  fi ca  on;

  confl ict with certain cons  tu  onal provisions like presiden  al immunity from suit, 
equal protec  on (e.g., double standards vis-a-vis other crimes), double jeopardy, 
Supreme Court rule-making preroga  ve;
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  possible duplica  on, overlap, confusion and complica  on of Philippine criminal law, 
including the An  -Terrorism Law,  the Juvenile Jus  ce Law and the pending bills on 
torture and enforced disappearances.

By 2007, if not earlier, ICRC embarked on a purposive eff ort to engage or lobby the 
execu  ve and the security sector for a high policy and decision-making level and which 
ul  mately bore fruit.  Year 2007 was a watershed year not only in this purposive lobbying 
eff ort but also in the unprecedented a  en  on to the issue of extrajudicial killings which 
was, to use current pop terms, the “hot issue” that year.  Of course, for an issue to become 
a “hot issue,” there is the indispensable role of media.  All in that same year of 2007, 
we had the Melo Commission Report, the Alston Mission and Reports, and the Na  onal 
Consulta  ve Summit on Extrajudicial Killings and Enforced Disappearances convened by 
the Supreme Court.  Relevant to all these is the wisdom ar  culated by Peter Herby, long-
 me Coordinator of the Mines-Arms Unit of the ICRC, when he said, in the context of the 

O  awa Treaty’s total ban on vic  m-ac  vated an  -personnel landmines, that:  

x x x  In most case[s], it has been the role of ‘public conscience,’ the mobiliza  on of public 
conscience, which has in fact been the driving force behind these prohibi  ons—whether 
of chemical weapons, biological weapons, blinding laser weapons or others.

In 2008, par  cularly a  er the aborted signing of the Memorandum of Agreement on 
Ancestral Domain (MOA-AD) in August, we had the major outbreak of armed hos  li  es 
between the Moro Islamic Libera  on Front (MILF) and the Armed Forces of the Philippines 
(AFP) in Central Mindanao, resul  ng in the biggest new internal displacement globally for 
that year.  And then towards the end of that year, the Communist Party of the Philippines 
(CPP), on the occasion of its 40th anniversary, set into mo  on a plan for a “qualita  ve leap” 
of the armed revolu  on that involves the New People’s Army (NPA) advancing “from the 
stage of strategic defensive to that of strategic stalemate” in its protracted people’s war 
of four decades. That we have been in this for that long on two major fronts of armed 
confl ict—most intensely in Mindanao—may be said to be the ul  mate ra  onale for RA No. 
9851, which in fact is long overdue.         

II.  K  F   W  C

The most important features of RA No. 9851 might be outlined as follows:

• Defi ning and penalizing war crimes, genocide, and other crimes against humanity;

• Applicability to all individual perpetrators, whether state agents or non-state 
actors (unlike the An  -Torture Act which is limited to state-agent perpetrators);

• Applying certain interna  onal criminal law principles of irrelevance of offi  cial 
capacity (for immuni  es), responsibility of superiors (i.e., command responsibility), 
unlawful superior orders, and non-prescrip  on, among others;

• Ins  tu  ng a form of universal jurisdic  on, albeit qualifi ed;

• Providing for interna  onal standards for protec  on of vic  ms and witnesses, as 
well as repara  ons to the former;  
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• Express applicability of interna  onal law, including of specifi c interna  onal 
trea  es;

• Providing for the designa  on of special courts, prosecutors and inves  gators, and 
their eff ec  ve training in human rights, IHL and interna  onal criminal law;

• No requirement of implemen  ng rules and regula  ons (unlike the An  -Torture 
Act).

War crimes [Sec  on 4] are serious viola  ons of IHL or the laws and customs applicable 
in armed confl icts.  These confl icts include armed hos  li  es between government military 
and police forces, on one hand, and rebel groups, on the other hand, as well as those 
between rebel groups, as has been experienced in the Philippines during the past four 
decades.  In RA No. 9851, war crimes or “crimes against IHL” are clustered into three 
categories, as follows: 

a. In case of an interna  onal armed confl ict (i.e., between or among states), grave 
breaches of the four Geneva Conven  ons of August 12, 1949, lis  ng nine acts 
commi  ed against protected persons or property, as defi ned.

b. In case of a non-interna  onal armed confl ict, serious viola  ons of common Ar  cle 
3 of the same Geneva Conven  ons, lis  ng four acts commi  ed against persons 
taking no ac  ve part in hos  li  es.     

c. Other serious viola  ons of the laws and customs applicable in armed confl ict, 
within the established framework of interna  onal law (but may be said to be 
applicable to both interna  onal and non-interna  onal armed confl icts, unless 
otherwise specifi ed), lis  ng 25 acts, including two specifi c to interna  onal armed 
confl ict. 

The minimum standard is that provided by the second category of war crimes, i.e., any 
of the following acts commi  ed against persons taking no ac  ve part in hos  li  es:

1.  Violence to life and person, in par  cular, willful killings of all kinds, mu  la  on, 
cruel treatment and torture;

2.    Commi   ng outrages upon personal dignity, in par  cular humilia  ng and degrading 
treatment;

3. Taking of hostages;

4. The passing of sentences and the carrying out of execu  ons without previous 
judgment pronounced by a regularly cons  tuted court, aff ording all judicial 
guarantees which are generally recognized as indispensable.

Some of these same or similar acts—like willful killing (which is consistently used in RA 
No. 9851 rather than murder), physical mu  la  on, inhuman treatment, torture, commi   ng 
outrages upon personal dignity, in par  cular humilia  ng and degrading treatment, taking 
of hostages, and depriva  on of the rights of fair and regular trial—are also listed under 
the fi rst and/or third categories of war crimes.  But the la  er categories also list a greater 
number of dis  nct acts which cons  tute war crimes.  Both the la  er categories list forcible 
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transfer of popula  on, and ordering the displacement of the civilian popula  on (which is 
relevant to internal displacement) as war crimes.  The third category has an expanded list 
of sexual off enses, namely rape, sexual slavery, enforced pros  tu  on, forced pregnancy, 
enforced steriliza  on, or any other form of sexual violence, as war crimes.  Incidentally, 
acts of willful killing, forcible transfer of popula  on, torture, and the same sexual off enses 
also appear later in RA No. 9851 as part of  “other crimes against humanity.”  

Going back to the third category of war crimes in RA No. 9851, we fi nd that using 
children (persons under 18 years of age) to par  cipate ac  vely in hos  li  es is a war 
crime.  But when it comes to recrui  ng children into armed forces or groups, there is 
a discrepancy between the cut-off  ages for government and dissident armed forces—15 
versus 18 years of age, respec  vely.   In other words, government armed forces cannot 
recruit children under 15 years of age (thus, 15–17 year-olds, legally s  ll children, can 
be recruited), while dissident armed forces cannot recruit children under 18 years of age 
(thus, legally no children can be recruited); otherwise, such respec  ve recruitment is a 
war crime.  This appears to be a viola  on of the conven  on or tradi  on of reciprocity, as 
well as the customary IHL rule that children (not qualifi ed as to whether under 15 or 18 
years of age) must not be recruited into armed forces or armed groups (these must refer 
to state and non-state armed forces/groups, respec  vely).  It also makes for a strange 
legal situa  on where rebel groups are held to a higher standard than government armed 
forces—by a na  onal law that will be defi nitely harder to enforce with rebel groups outside 
the fold of the law than with government armed forces who are offi  cial agents of the law.  
There may be also a cons  tu  onal issue here of equal protec  on of the law for children, 
whether recruited by government or dissident armed forces.

Basically, war crimes are serious viola  ons of the protec  on that should be accorded 
to civilians or non-combatants during armed confl ict, as well as serious viola  ons of the 
established limita  ons on the methods and means of warfare, for the benefi t also of the 
combatants.  Thus, under the third category of war crimes in RA No. 9851, we fi nd these 
listed, among others:

  Inten  onally direc  ng a  acks against the civilian popula  on as such or against 
individual civilians not taking direct part in hos  li  es.

  Inten  onally direc  ng a  acks against civilian objects, that is, objects which are 
not military objec  ves.  (For example, houses, schools, churches, mosques, 
farms, cell sites, power transmission towers, public transport, and other civilian 
infrastructure.)

  Launching an a  ack in the knowledge that such a  ack will cause incidental loss 
of life or injury to civilians or damage to civilian objects or widespread, long-term 
and severe damage to the natural environment which would be clearly excessive 
in rela  on to the concrete and direct military advantage an  cipated. 

In terms of serious viola  ons of the limita  ons of the methods (i.e., tac  cs) of warfare, 
the third category of war crimes in RA No. 9851 lists the following, among others: 
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  Killing, wounding or capturing an adversary by resort to perfi dy (i.e., treachery or 
betrayal of confi dence).

  Declaring that no quarter will be given (e.g., taking no survivors).

  Inten  onally using starva  on of civilians as a method of warfare by depriving 
them of objects indispensable to their survival, including willfully impeding relief 
supplies as provided for under the Geneva Conven  ons and their Addi  onal 
Protocols.

In terms of serious viola  ons of the limita  ons of the means (i.e., weapons) of warfare, 
the third category of war crimes in RA No. 9851 has this indica  ve and non-exhaus  ve 
short list of prohibited means of warfare:

i. Poison or poisoned weapons;

ii. Asphyxia  ng, poisonous or other gases, and all analogous liquids, materials or 
devices;

iii.   Bullets which expand or fl a  en easily in the human body, such as bullets with a 
hard envelope which do not en  rely cover the core or are pierced with incisions; 
and

iv. Weapons, projec  les and material and methods of warfare which are of a nature 
to cause superfl uous injury or unnecessary suff ering or which are inherently 
indiscriminate in viola  on of the interna  onal law of armed confl ict.

Unlike the fi rst three items in this short list, the fourth and last item does not men  on 
specifi c weapons and for that ma  er, methods of warfare, but instead provides certain 
criteria about the weapons and methods the employment of which would cons  tute a 
war crime.  For example, the criterion of “inherently indiscriminate” could be applied, 
among others, to vic  m-ac  vated an  -personnel landmines, which are themselves 
totally banned under the 1997 O  awa Treaty. 
 

III.  G   “O  C  A  H ” 
 
Genocide [Sec  on 5] under RA No. 9851 means any of the following acts commi  ed with 
intent to destroy, in whole or in part, a na  onal, ethnic, racial, religious, social or any 
similar stable and permanent group as such: 

1. Killing members of the group; 

2. Causing serious bodily or mental harm to members of the group;

3. Deliberately infl ic  ng on the group condi  ons of life calculated to bring about its 
physical destruc  on in whole or in part;

4. Imposing measures intended to prevent births within the group;

5. Forcibly transferring children of the group to another group.
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In the Philippine historical context of recent decades, genocide was an issue raised by 
the Moro Na  onal Libera  on Front (MNLF) against the Marcos dictatorship.  There is now 
in RA No. 9851 a na  onal legal basis to prosecute this issue as a crime.  What remains to 
be established then is the factual basis, if any, for a case of genocide commi  ed against 
the Bangsamoro. 

“Other crimes against humanity” [Sec  on 6] under RA No. 9851 means any of the 
following acts when commi  ed as part of a widespread or systema  c a  ack directed 
against any civilian popula  on, with knowledge of the a  ack:

a. Willful killing; 

b. Extermina  on;

c. Enslavement; 

d. Arbitrary deporta  on or forcible transfer of popula  on;

e. Imprisonment or other severe depriva  on of physical liberty in viola  on of 
fundamental rules of interna  onal law;

f. Torture;

g. Rape, sexual slavery, enforced pros  tu  on, forced pregnancy, enforced 
steriliza  on, or any other form of sexual violence of comparable gravity;

h. Persecu  on against any iden  fi able group or collec  vity on poli  cal, racial, 
na  onal, ethnic, cultural, religious, gender, sexual orienta  on or other grounds 
that are universally recognized as impermissible under interna  onal law, in 
connec  on with any act referred to in this paragraph or any crime defi ned in this 
Act;

i. Enforced or involuntary disappearance of persons;

j. Apartheid;

k. Other inhumane acts of a similar character inten  onally causing great suff ering, or 
serious injury to body or to mental or physical health. 

Actually, this is more or less the established interna  onal legal defi ni  on of crimes 
against humanity, but RA No. 9851 uses the terminology “other crimes against humanity.”  
We can only surmise for now that Congress must have considered the preceding war 
crimes and genocide as also being “crimes against humanity” in a loose or generic sense.  
But crimes against humanity cons  tute a specifi c concept developed in customary 
interna  onal law, unlike war crimes and genocide that were largely developed through 
treaty interna  onal law (e.g., the 1907 Hague and 1949 Geneva Conven  ons, and the 1948 
Genocide Conven  on).   The key concept in crimes against humanity is the qualifi ca  on “as 
part of a widespread or systema  c a  ack directed against any civilian popula  on.”  In other 
words, it is not just the above-enumerated acts but such acts “as part of a widespread or 
systema  c a  ack directed against any civilian popula  on.”
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An “a  ack directed against any civilian popula  on” is defi ned [in Sec  on 3(e)] under 
RA No. 9851 as “a course of conduct involving the mul  ple commission of acts referred 
to in Sec  on 6 of this Act against any civilian popula  on, pursuant to or in furtherance 
of a State or organiza  onal policy to commit such a  ack.”  Note “mul  ple commission of 
acts referred to” and “pursuant to or in furtherance of a State or organiza  onal policy.”  
The la  er clearly indicates that this could be perpetrated by a non-state armed group.  
And the a  ack must be “widespread or [NOT and] systema  c” to make this a crime 
against humanity.  As already indicated early on above, something like the “Maguindanao 
Massacre”—involving mul  ple willful killing as part of a systema  c pre-planned a  ack 
directed by Ampatuan clan leaders (who were also public offi  cials) against a group of 
civilians led by rival Mangudadatu clan members—can be characterized as a crime against 
humanity.

Crimes against humanity, the legal defi ni  on of which is well-established and generally 
accepted, would actually also be a good fallback (repeat, just fallback) in the absence of 
a well-established and generally accepted legal defi ni  on of terrorism.  The Philippines 
now has its fi rst an  -terrorism law in RA No. 9372, the so-called “Human Security Act 
of 2007,” but its defi ni  on of terrorism is ques  onable, as it is in fact being currently 
ques  oned in a cons  tu  onality suit before the Supreme Court.  One senator asked that 
this an  -terrorism law be applied to the “Maguindanao Massacre.” However, Republic Act 
No. 9851 itself, which defi nes and penalizes “other crimes against humanity,” cannot be 
applied to the “Maguindanao Massacre” which occurred before this new law took eff ect.

It is also clear that crimes against humanity and genocide have no nexus (connec  on) 
with armed confl ict, unlike war crimes which have that context.  Crimes against humanity 
and genocide, as with terrorism, can be commi  ed during peace  me, as well as during 
war  me.  When commi  ed during war  me, those three crimes can to some extent be 
framed and addressed by IHL; and when commi  ed during peace  me, by interna  onal 
human rights law.  In fi ne, therefore, RA No. 9851 is a law for enforcement not only of IHL 
but also of human rights (even though, during its bill stage, it was popularly referred to 
as the “IHL Bill”).    

IV.  T   E  D , 
P ,  P

It will be noted that the specifi c act of torture is men  oned under war crimes and “other 
crimes against humanity” in RA No. 9851, while the specifi c act of enforced or involuntary 
disappearance of persons is men  oned under “other crimes against humanity” therein.  
Both acts are defi ned in this new law.  Here, “torture” is defi ned [in Sec  on 3(s)] as “the 
inten  onal infl ic  on of severe pain or suff ering, whether physical, mental, or psychological, 
upon a person in the custody or under the control of the accused.”  Quite signifi cantly, 
unlike the defi ni  on of torture in the likewise new but slightly older RA No. 9745 (“An  -
Torture Act of 2009”), there are no qualifi ca  ons as to perpetrator (“infl icted by or at the 
ins  ga  on of or with the consent or acquiescence of a person in authority or agent of a 
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person in authority”) and as to purpose (“for such purposes as obtaining from him/her or 
a third person informa  on or a confession; punishing him/her for an act he/she or a third 
person has commi  ed or is suspected of having commi  ed; or in  mida  ng or coercing 
him/her or a third person; or for any reason based on discrimina  on of any kind”).  Clearly, 
the defi ni  on of “torture” in RA No. 9851 is of much wider applica  on (including to non-
state actors) than that in RA No. 9745.

Surely, this is a less than ideal situa  on of two Philippine statutes having two diff erent 
defi ni  ons of torture, even if these are applied to two diff erent situa  ons:  torture per se 
(apply RA No. 9745 and its defi ni  on) and torture as part of war crimes or “other crimes 
against humanity” (apply RA No. 9851 and its defi ni  on).  Eventually, those defi ni  ons will 
have to be harmonized one way or the other.  The “root cause” of this discrepancy lies in 
the defi ni  on models used by RA No. 9745 and by RA No. 9851, respec  vely, namely the 
diff erent defi ni  ons of torture in the 1984 Conven  on Against Torture and in the 1998 
Rome Statute of the ICC.

There is also this kind of discrepancy in another new human rights and IHL-related law, 
that on enforced disappearance.  In RA No. 9851, “enforced or involuntary disappearance 
of persons” is defi ned [in Sec  on 3(g)] as “the arrest, deten  on or abduc  on of persons by, 
or with the authoriza  on, support or acquiescence of, a State or a poli  cal organiza  on, 
followed by a refusal to acknowledge that depriva  on of freedom or to give informa  on 
on the fate or whereabouts of those persons, with the inten  on of removing them from 
the protec  on of the law for a prolonged period of  me.”  Note “State or a poli  cal 
organiza  on,” with the la  er clearly indica  ng that this could be perpetrated by a non-
state armed group.  This was modeled on the defi ni  on of “enforced disappearance of 
persons” in the aforesaid Rome Statute.

The pending bills in Congress for an “An  -Enforced or Involuntary Disappearance Act,” 
however, invariably carry the qualifi ca  on “commi  ed by government authori  es or by 
persons or groups of persons ac  ng with the authoriza  on, support or acquiescence of 
such person in authority”—in short, state agents. This is modeled on the defi ni  on of 
“enforced disappearance” in the 2006 Interna  onal Conven  on for the Protec  on of all 
Persons from Enforced Disappearance.  It remains to be seen how an “An  -Enforced or 
Involuntary Disappearance Act” will take fi nal shape in its defi ni  on of the crime, given the 
already exis  ng defi ni  on in RA No. 9851.

It is clear that, for war crimes, genocide and “other crimes against humanity” under RA 
No. 9851, the perpetrators who may be held accountable for these serious interna  onal 
crimes are not limited to state agents and may include non-state actors—which is in 
accordance with the factual reality. Of course, liability is based on individual criminal 
responsibility [Sec  on 8] of natural, not juridical, persons.  But, as will be discussed later, 
there is also a form of command responsibility [Sec  on 10].  We had also noted above the 
role of “State or organiza  onal policy” when it comes to “other crimes against humanity” 
and of “a State or a poli  cal organiza  on” when it comes to enforced or involuntary 
disappearance of persons as part of “other crimes against humanity.”  In other words, 
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there are also individual leaders or commanders, whether state or non-state, who would 
be responsible for certain policies or decisions that result in these crimes.

As for penal  es [Sec  on 7] for war crimes, genocide and “other crimes against 
humanity,” RA No. 9851 provides the main penalty of imprisonment of reclusion temporal 
in its medium to maximum period (i.e., 14 years, 8 months to 20 years) and a fi ne ranging 
from P100,000 to P500,000.  A Bicolano human rights lawyer, however, wryly commented 
that the main imprisonment penalty imposed is the same as that for the felony of estafa 
(swindling), which is certainly of a much lower level of criminal depravity than war crimes, 
genocide, and crimes against humanity.  He added, from the wisdom of private law 
prac  ce, that such a penalty would make it bailable, and that if he were the prosecutor, 
he would just fi le “good ol’ murder” and recommend no bail—which has already been a 
prevalent prosecutorial prac  ce of “reframing” cases of poli  cal off enses like rebellion 
into cases of common crimes like murder or illegal possession of fi rearms. 

Under Sec  on 7 of RA No. 9851, the court shall also impose the corresponding 
accessory penal  es under the Revised Penal Code, especially where the off ender is a public 
offi  cer.  In this way, a slightly heavier burden is imposed on state agents, which is jus  fi able 
by their bounden duty to uphold, if not enforce, the law.  In this sense, offi  cial capacity is 
s  ll relevant notwithstanding a subsequent provision on “irrelevance of offi  cial capacity.” 
While interna  onal law like the Geneva Conven  ons and the Genocide Conven  on may 
already defi ne those serious interna  onal crimes, it is generally s  ll the na  onal criminal 
law and jurisdic  on which provides for and imposes the penal  es (one excep  on is the 
Rome Statute precisely because it sets up its own court, the ICC).  The imposi  on of penal 
sanc  ons is among the few non-self-execu  ng clauses of the main IHL and human rights 
trea  es, thus necessita  ng domes  c penal legisla  on.  

V.  O  C , C  R , 
U  O ,  N -P

On the irrelevance of offi  cial capacity [Sec  on 9] as far as war crimes, genocide, and 
“other crimes against humanity” are concerned, RA No. 9851 provides, among others, 
that “offi  cial capacity as a head of state or government, a member of a government or 
parliament, an elected representa  ve or a government offi  cial shall in no case exempt a 
person from criminal responsibility under this Act.”  Also, “immuni  es or special procedural 
rules that may a  ach to the offi  cial capacity of a person under Philippine law other than 
the established cons  tu  onal immunity from suit of the Philippine President during his/her 
tenure, shall not bar the court from exercising its jurisdic  on over such a person.”  This is 
one par  cular ma  er where a Philippine cons  tu  onal standard was made an excep  on 
to the higher interna  onal criminal law standard of non-immunity of heads of state or 
government for these serious interna  onal crimes. 

Republic Act No. 9851 quite signifi cantly provides for command responsibility as an 
opera  ve principle of criminal liability for the fi rst  me on the level of a na  onal statute 
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through a provision on responsibility of superiors [Sec  on 10], thus: “a superior shall be 
criminally responsible as a principal for such crimes commi  ed by subordinates under his/
her eff ec  ve command and control, or eff ec  ve authority and control as the case may be, 
as a result of his/her failure to properly exercise control over such subordinates, where:    

a. The superior either knew or, owing to the circumstances at the  me, should have 
known that the subordinates were commi   ng or about to commit such crimes; 
and

b. The superior failed to take all necessary and reasonable measures within his/
her power to prevent or repress their commission or to submit the ma  er to the 
competent authori  es for inves  ga  on and prosecu  on.”

While the context of this provision refers to war crimes, genocide, and “other crimes 
against humanity” under RA No. 9851, this sets a statutory precedent for its extension to 
the cases of other serious crimes like torture, enforced disappearances, and extrajudicial 
killings in the corresponding special laws, if any, on such crimes.  This Philippine statutory 
codifi ca  on of the doctrine of command responsibility, we might say, is only fi   ng because 
the roots of the doctrine are usually traced to the 1946 ruling in the Yamashita case for 
atroci  es commi  ed by the Japanese armed forces in the Philippines during the Second 
World War, albeit the relevant ruling is the one by the US, not the Philippine, Supreme 
Court. 

The historical development or evolu  on of the doctrine was extensively discussed 
in the 2007 Melo Commission Report on extrajudicial killings, which recommended a 
special law for strict chain-of-command responsibility for police and military forces and 
other government offi  cials with respect to such killings and other off enses commi  ed by 
personnel under their command, control or authority.  The 2007 Na  onal Consulta  ve 
Summit on Extrajudicial Killings and Enforced Disappearances convened by the Supreme 
Court recommended the enactment of a law to address the lack of understanding of the 
doctrine of command responsibility. The 2007 Alston Mission Report on extrajudicial killings 
in the Philippines specifi cally recommended that “the necessary measures should be taken 
to ensure that the principle of command responsibility, as it is understood in interna  onal 
law, is a basis for criminal liability within the domes  c legal order.”  Republic Act No. 9851 
is thus a major step forward in ac  ng on these several related recommenda  ons.

The provision on orders from a superior [Sec  on 12], under RA No. 9851 clarifi es that 
“orders to commit genocide or other crimes against humanity are manifestly unlawful.”  
In customary IHL, every combatant has in fact a duty to disobey a manifestly unlawful 
order.  So, this could also extend to war crimes, and not just the aforesaid two serious 
interna  onal crimes.  In RA No. 9851’s provision on non-prescrip  on [Sec  on 11], “the 
crimes defi ned and penalized under this Act, their prosecu  on, and the execu  on of 
sentences imposed on their account, shall not be subject to any prescrip  on.”  This is 
already well-established for war crimes in customary IHL.
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VI.  U  J , P   V   W

Also signifi cant in RA No. 9851, though of a lesser degree than the statutory codifi ca  on 
of the command responsibility doctrine, is the provision on jurisdic  on [Sec  on 17] which 
might be characterized as a qualifi ed universal jurisdic  on.  On one hand, the State shall 
exercise jurisdic  on over war crimes, genocide, and “other crimes against humanity” 
regardless where the crime is commi  ed.  On the other hand, there has to be a nexus to 
the Philippines, whereby the accused is a Filipino ci  zen, or is present in the Philippines, or 
has commi  ed the crime against a Filipino ci  zen.  But the second condi  on, whereby the 
accused is present in the Philippines, brings this quite close to full universal jurisdic  on.  
Such an accused could be a foreigner who has commi  ed the crime against another 
foreigner and has done so outside the Philippines, but who has come to be present in the 
Philippines—the State can then exercise jurisdic  on over him.

Universal jurisdic  on is actually explained in RA No. 9851’s Declara  on of Principles 
and State Policies [Sec  on 2(e)]: 

The most serious crimes of concern to the interna  onal community as a whole must not 
go unpunished and their eff ec  ve prosecu  on must be ensured by taking measures at 
the na  onal level, in order to put an end to impunity for the perpetrators of these crimes 
and thus contribute to the preven  on of such crimes, it being the duty of every State to 
exercise its criminal jurisdic  on over those responsible for interna  onal crimes.  

The idea is to allow for “jus  ce without borders” so that there are “no safe havens” for 
war criminals and the like.

Also in RA No. 9851’s Declara  on of Principles and State Policies [Sec  on 2(f)], we fi nd 
this adherence to universal human rights:

The State shall guarantee persons suspected or accused of grave crimes under 
interna  onal law all rights necessary to ensure that their trials will be fair and prompt 
in strict accordance with na  onal and interna  onal law and standards for fair trials.  It 
shall also protect vic  ms, witnesses and their families, and provide appropriate redress to 
vic  ms and their families.  It shall ensure that the legal systems in place provide accessible 
and gender-sensi  ve avenues of redress for vic  ms of armed confl ict.  

This policy declara  on most clearly indicates that RA No. 9851 is defi nitely informed by 
human rights and not just by IHL.  Here, we deal with the human rights of the accused, 
the vic  ms and the witnesses.  Noteworthy is the policy of gender-sensi  ve avenues of 
redress.

We see these human rights principles opera  onalized in the provisions on protec  on 
of vic  ms and witnesses [Sec  on 13] and on repara  ons to vic  ms [Sec  on 14].  For 
example, take these provisions:

  As an excep  on to the general principle of public hearings, the court may, to protect 
the vic  ms and witnesses or an accused, conduct any part of the proceedings in 
camera or allow the presenta  on of evidence by electronic or other special means.  
In par  cular, such measures shall be implemented in the case of a vic  m of sexual 
violence or a child who is a vic  m or is a witness, unless otherwise ordered by the 
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court, having regard to all the circumstances, par  cularly the views of the vic  m 
or witness.

  Where the personal interests of the vic  ms are aff ected, the court shall permit their 
views and concerns to be presented and considered at stages of the proceedings 
determined to be appropriate by the court in a manner which is not prejudicial to 
or inconsistent with the rights  of the accused and a fair and impar  al trial.  Such 
views and concerns may be presented by the legal representa  ves of the vic  ms 
where the courts considers it appropriate in accordance with the established rules 
of procedure and evidence.

VII.  A   I  L

Republic Act No. 9851 provides that in its applica  on and interpreta  on, Philippine courts 
shall be guided by the following interna  onal law sources [Sec  on 15]:

a. The 1948 Genocide Conven  on;

b. The 1949 Geneva Conven  ons I–IV, their 1977 Addi  onal Protocols I and II and 
their 2005 Addi  onal Protocol III;

c. The 1954 Hague Conven  on for the Protec  on of Cultural Property in the Event of 
Armed Confl ict, its First Protocol and its 1999 Second Protocol;

d. The 1989 Conven  on on the Rights of the Child  and its 2000 Op  onal Protocol on 
the Involvement of Children in Armed Confl ict;

e. The rules and principles of customary interna  onal law;

f. The judicial decisions of interna  onal courts and tribunals;

g. Relevant and applicable interna  onal human rights instruments;

h. Other relevant interna  onal trea  es and conven  ons ra  fi ed or acceded to by the 
Republic of the Philippines; and  

i. Teachings of the most highly qualifi ed publicists and authorita  ve commentaries 
on the foregoing sources as subsidiary means for the determina  on of rules of 
interna  onal law. 

No other Philippine statute has shown this much adherence to interna  onal law.  
Certainly not the Philippine an  -terrorism law RA No. 9372 which, instead of making 
reference to the 12 interna  onal an  -terrorism conven  ons as it should have, makes 
reference to 12 Revised Penal Code provisions and special laws.  Unlike RA No. 9851 
having a sec  on on Applicability of Interna  onal Law, what RA No. 9372 has is a sec  on 
on Applicability of the Revised Penal Code—a 1932 domes  c law which is basically an 
extension of the Spanish Penal Code of 1870, being applied to post-9/11 2001 terrorism!

Aside from the above-said trea  es men  oned as “sources” for RA No. 9851, its 
provisions actually have sources from these other trea  es not men  oned:  the Hague 
Conven  ons and Regula  ons of 1899 and 1907, the 1968 Conven  on on the Non-
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Applicability of Statutory Limita  ons to War Crimes, the 1994 Conven  on on the Safety of 
United Na  ons and Associated Personnel, the 1899 Hague Declara  on (IV, 3) concerning 
Expanding Bullets, the 1925 Geneva Gas Protocol, the 1976 Conven  on on the Prohibi  on 
of Military or any other Hos  le Use of Environmental Modifi ca  on Techniques, the  1993 
Chemical Weapons Conven  on, the 1945 Nuremberg Charter, the 1945 Tokyo Tribunal 
Charter, the 1993 Statute of the Interna  onal Criminal Tribunal for the former Yugoslavia, 
the 1994 Statute of the Interna  onal Criminal Tribunal for Rwanda, and  the 1998 Rome 
Statute of the ICC.

And among the various major treaty sources of RA No. 9851, several have actually 
not yet been ra  fi ed by the Philippines:  the 1954 Hague Conven  on for the Protec  on 
of Cultural Property, the 1977 Addi  onal Protocol I of the 1949 Geneva Conven  ons, 
and the 1998 Rome Statute.  Their not yet being ra  fi ed rightly did not bar the sovereign 
Philippine Congress, in the exercise of its plenary legisla  ve power, from adop  ng 
some of their provisions into the na  onal criminal law.  Indeed, it has been said, “when 
these off enses are separately defi ned in na  onal criminal law, the independence of this 
defi ni  on of interna  onal law can permit the repression of a breach of one of the trea  es 
(e.g. Addi  onal Protocol I), even if the treaty has not been ra  fi ed by the prosecu  ng 
State.”  Ra  fi ca  on has another func  on, which is to bind the Philippines with a par  cular 
interna  onal treaty regime, in terms of both obliga  ons and benefi ts.  And so, because 
the Philippines has not yet ra  fi ed the Rome Statute, it is not yet part of the ICC system.

But the above-indicated sources are not only treaty interna  onal law but also “the 
rules and principles of customary interna  onal law.”  Republic Act No. 9851’s Declara  on 
of Principles and State Policies [Sec  on 2(a) and (d)] lays the basis for this in two par  cular 
semi-repe   ve paragraphs:  

  The Philippines renounces war as an instrument of na  onal policy, adopts the 
generally accepted principles of interna  onal law as part of the law of the land, and 
adheres to a policy of peace, equality, jus  ce, freedom, coopera  on, and amity with 
all na  ons. 

  The state adopts the generally accepted principles of interna  onal law, including the 
Hague Conven  ons of 1907, the Geneva Conven  ons on the protec  on of vic  ms of 
war and interna  onal humanitarian law, as part of the law of our na  on.

The fi rst paragraph is actually Ar  cle II, Sec  on 2, including the incorpora  on clause, 
of the Philippine Cons  tu  on.  The second paragraph is actually a restatement of the 1949 
Philippine Supreme Court ruling in the Kuroda case of another Japanese war criminal in 
the Philippines that:

the rules and regula  ons of the Hague and Geneva conven  ons form part of and are 
wholly based on the generally accepted principles of interna  onal law x x x. Such rules 
and principles, therefore, form part of the law of our na  on even if the Philippines was not 
a signatory to the conven  ons embodying them.   

In other words, as far as the primary IHL trea  es like the Hague and Geneva Conven  ons 
are concerned, the rules and regula  ons therein are already deemed incorporated into 
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Philippine law.  Therefore, in a sense, RA No. 9851 merely “re-legislated” these rules and 
regula  ons for clarity and upda  ng, and also because the trea  es themselves require 
domes  c penal legisla  on.  It consolidated those principles, rules and regula  ons in one 
comprehensive law in so far as the domes  c penal aspect of serious interna  onal crimes 
is concerned.

In fi ne, RA No. 9851 is a marriage of na  onal criminal law and aspects of interna  onal 
law.  The result is a diff erent framework from pure or ordinary criminal law.  This diff erent 
framework is jus  fi ed by the diff erence between common crimes and serious interna  onal 
crimes—just as diff erent diseases require diff erent medical treatment.

VIII.  S  C , P , I ,  T

Under RA No. 9851 [Sec  on 18], the Regional Trial Courts shall have original and exclusive 
jurisdic  on over the interna  onal crimes punishable under this Act.  The Supreme Court 
shall designate special courts to try cases involving crimes punishable under this Act.  For 
these cases, the Commission on Human Rights, the Department of Jus  ce, the Philippine 
Na  onal Police or other concerned law enforcement agencies shall designate prosecutors 
and inves  gators as the case may be.  Just as signifi cant, the State shall ensure that judges, 
prosecutors and inves  gators, especially those designated for purposes of this Act, receive 
eff ec  ve training in human rights, interna  onal humanitarian law, and interna  onal 
criminal law.

Thus, this new law can and should be a catalyst for the infusion of more interna  onal 
law (and thus more cosmopolitan and less parochial) consciousness  among Filipino lawyers 
and law students through the law curriculum and con  nuing legal educa  on.  This can be 
considered part of a broader educa  onal and consciousness-building eff ort on IHL and 
human rights which is crucial for their implementa  on and enforcement, in conjunc  on 
with criminal prosecu  on.

Though penal sanc  ons are indispensable to ensure respect for IHL and human rights, 
such sanc  ons are insuffi  cient in themselves to put an end to acts contrary to IHL and 
human rights.  These norms need to be placed within a suitable regulatory framework 
which will lay down the behavior complying with or prohibited by IHL and human rights.  
In sum, the Philippines through RA No. 9851 may be said to be availing of the best that has 
been created by humanity in terms of interna  onal law to prevent and punish the worst 
acts of inhumanity.

IX.  S  F  R

Two paragraphs in RA No. 9851’s Declara  on of Principles and State Policies must be 
commented on, as we round out this preliminary discussion of this new breakthrough law.  
The fi rst one [Sec  on 2(c)] is a rather strange formula  on:  

It shall be the responsibility of the State and all other sectors concerned to resolve armed 
confl ict in order to promote the goal of ‘Children as Zones of Peace’.
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First of all, the men  on of a policy to “resolve armed confl ict” and “Children as Zones 
of Peace” is good because this indicates a peace orienta  on.  However, the resolu  on 
of armed confl ict is for much more than “in order to promote the goal of Children as 
Zones of Peace.”  The concept of peace zones in the Philippines was in fact devised in the 
context of, and as a buff er against, ongoing or con  nuing armed confl ict.  The resolu  on 
of this confl ict itself, and the subsequent building of peace, would then in fact presumably 
obviate the need for peace zones, including the concept of Children as Zones of Peace. At 
the same  me, while resolving the armed confl ict and achieving a peace se  lement would 
remove the context or occasion for war crimes, peace  me could s  ll witness genocide 
and crimes against humanity. 

The second paragraph [Sec  on 2(g)] provides that:

The State recognizes that the applica  on of the provisions of this Act shall not aff ect the 
legal status of the par  es to a confl ict, nor give an implied recogni  on of the status of 
belligerency.

There is no issue with the fi rst concept of non-eff ect on the legal status of the par  es to 
a confl ict, as this is well-established in IHL.  The issue is with the second concept of status 
of belligerency (SOB) which is an obsolete or outmoded concept in modern interna  onal 
law, a concept that has in fact been superceded by IHL.  Lingering no  ons of SOB on 
both sides of the GRP-NDFP armed confl ict have in fact con  nued to be a major problem 
that has bedeviled their more-off -than-on peace process.  By men  oning the term SOB 
in a na  onal statute, this could only reinforce the NDFP’s obsession with, and the GRP’s 
corresponding paranoia about, this concept. What is already obsolete interna  onally is 
instead somehow being renewed na  onally.  This perhaps shows that, notwithstanding 
the interna  onal law applica  on breakthroughs with RA No. 9851, the Philippines s  ll has 
more upda  ng to do in interna  onal law consciousness.

The true test of RA No. 9851 is of course in the prac  ce of adherence, implementa  on, 
and enforcement.  This starts with an apprecia  on of its breakthrough nature and features 
for the enforcement of IHL and human rights.  And for eff ec  ve implementa  on, unlike the 
An  -Torture Act (RA No. 9745), the newer RA No. 9851 need not wait for implemen  ng 
rules and regula  ons.  It also leads the way now for the easier passage of other more 
specifi c IHL-related legisla  on like the s  ll pending bills on landmines and on internal 
displacement.  Let the prac  ce begin now.
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Republic of the Philippines
Congress of the Philippines

Senate
Pasay City

Fifteenth Congress
Second Regular Session

Resolution No. 57

Resolution Concurring in the Ratification of the 
Rome Statute of the International Criminal Court

WHEREAS, the Cons  tu  on, Ar  cle 7, Sec  on 21, states that, “No treaty or interna  onal 
agreement shall be valid and eff ec  ve unless concurred in by at least two-thirds of all the 
Members of the Senate”;

WHEREAS, the Rome Statute, consis  ng of 128 ar  cles, provides for the establishment 
of an Interna  onal Criminal Court (“the Court”), a permanent ins  tu  on that has the 
power to exercise its jurisdic  on over persons for the most serious crimes of interna  onal 
concern, and is complementary to na  onal criminal jurisdic  on;

WHEREAS, the Court is the fi rst permanent ins  tu  on that has the power to exercise its 
jurisdic  on over persons with respect to the following most serious crimes of interna  onal 
concern: (a) the crime of genocide; (b) crimes against humanity; (c) war crimes; and (d) 
the crime of aggression;

WHEREAS, the Rome Statute adopts the principle of complementarity, which recognizes a 
State’s right to exercise jurisdic  on over these crimes; the Court will only act if such State 
is unable or unwilling to carry out the inves  ga  on and prosecu  on of the crime;

WHEREAS, the Rome Statute adheres to the general principles of criminal law, such as 
nullum crimen sine lege; nulla poena sine lege; non-retroac  vity ra  onae personae; and 
exclusion of jurisdic  on over persons under 18;

WHEREAS, ra  fi ca  on of the Rome Statute signifi es Philippine commitment to human 
rights and is our contribu  on to an eff ec  ve interna  onal criminal jus  ce system; it 
likewise complements Republic Act No. 9851, or the “Philippine Act on Crimes Against 
Interna  onal Humanitarian Law, Genocide, and Other Crimes Against Humanity,” which 
enables the Philippines, on its own, to prosecute interna  onal crimes and strengthen 
human rights enforcement in the Philippines;

WHEREAS, the President of the Philippines has submi  ed the Rome Statute of the 
Interna  onal Criminal Court to the Senate for concurrence in its ra  fi ca  on, in accordance 
with the Philippine Cons  tu  on;
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WHEREAS, in the hearing conducted by the Senate Subcommi  ee on the Interna  onal 
Criminal Court of the Commi  ee on Foreign Rela  ons on July 28, 2011, the following 
agencies and organiza  ons endorsed Senate concurrence in the ra  fi ca  on of the Rome 
Statute of the Interna  onal Criminal Court:

1. Department of Foreign Aff airs

2.  Department of Jus  ce

3.  Department of Na  onal Defense

4.  Commission on Human Rights

5.  Armed Forces of the Philippines

6.  Philippine Na  onal Police

7.  Na  onal Security Council

8.  Philippine Coali  on for the Interna  onal Criminal Court

9.  Coali  on for the Interna  onal Criminal Court Asia Pacifi c

10.  Philippine Alliance of Human Rights Advocates

11.  Amnesty Interna  onal Philippines;

Now, therefore, be it Resolved, That the Senate of the Philippines concur, as it hereby 
concurs, in the ra  fi ca  on of the Rome Statute of the Interna  onal Criminal Court.

Adopted,

       (Sgd.) JUAN PONCE ENRILE
                President of the Senate

This Resolu  on was adopted by the Senate on August 23, 2011.
       
       (Sgd.) EMMA LIRIO-REYES
               Secretary of the Senate
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Rome Statute 
of the International Criminal Court*

P

The States Par  es to this Statute, 

Conscious that all peoples are united by common bonds, their cultures pieced 
together in a shared heritage, and concerned that this delicate mosaic may be sha  ered 
at any  me, 

Mindful that during this century millions of children, women and men have been 
vic  ms of unimaginable atroci  es that deeply shock the conscience of humanity, 

Recognizing that such grave crimes threaten the peace, security and well-being of the 
world,

Affi  rming that the most serious crimes of concern to the interna  onal community as 
a whole must not go unpunished and that their eff ec  ve prosecu  on must be ensured by 
taking measures at the na  onal level and by enhancing interna  onal coopera  on,

Determined to put an end to impunity for the perpetrators of these crimes and thus 
to contribute to the preven  on of such crimes, 

Recalling that it is the duty of every State to exercise its criminal jurisdic  on over 
those responsible for interna  onal crimes,

Reaffi  rming the Purposes and Principles of the Charter of the United Na  ons, and in 
par  cular that all States shall refrain from the threat or use of force against the territorial 
integrity or poli  cal independence of any State, or in any other manner inconsistent with 
the Purposes of the United Na  ons,

Emphasizing in this connec  on that nothing in this Statute shall be taken as authorizing 
any State Party to intervene in an armed confl ict or in the internal aff airs of any State,

Determined to these ends and for the sake of present and future genera  ons, to 
establish an independent permanent Interna  onal Criminal Court in rela  onship with the 

*  The text of the Rome Statute reproduced herein was originally circulated as document A/
CONF.183/9 of July 17, 1998 and corrected by procès-verbaux of November 10, 1998, July 
12, 1999, November 30, 1999, May 8, 2000, January 17, 2001 and January 16, 2002. The 
amendments of Ar  cle 8 reproduce the text contained in depositary no  fi ca  on C.N.651.2010 
Trea  es-6 while the amendments regarding Ar  cles 8 bis, 15 bis and 15 ter replicate the text 
contained in depositary no  fi ca  on C.N.651.2010 Trea  es-8; both depositary communica  ons 
are dated November 29, 2010. x x x

 Done at Rome on July 17, 1998, in force on July 1, 2002, United Na  ons, Treaty Series, vol. 
2187, No. 38544, Depositary: Secretary-General of the United Na  ons, h  p://trea  es.un.org.
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United Na  ons system, with jurisdic  on over the most serious crimes of concern to the 
interna  onal community as a whole,

Emphasizing that the Interna  onal Criminal Court established under this Statute shall 
be complementary to na  onal criminal jurisdic  ons,

Resolved to guarantee las  ng respect for and the enforcement of interna  onal jus  ce,

Have agreed as follows: 
 

P  1.  E    C
 

A  1
T  C

An Interna  onal Criminal Court (“the Court”) is hereby established. It shall be a permanent 
ins  tu  on and shall have the power to exercise its jurisdic  on over persons for the 
most serious crimes of interna  onal concern, as referred to in this Statute, and shall be 
complementary to na  onal criminal jurisdic  ons. The jurisdic  on and func  oning of the 
Court shall be governed by the provisions of this Statute. 
 

A  2
R    C    U  N

The Court shall be brought into rela  onship with the United Na  ons through an agreement 
to be approved by the Assembly of States Par  es to this Statute and therea  er concluded 
by the President of the Court on its behalf. 
  

A  3
S    C

1. The seat of the Court shall be established at The Hague in the Netherlands (“the host 
State”). 

2. The Court shall enter into a headquarters agreement with the host State, to be 
approved by the Assembly of States Par  es and therea  er concluded by the President 
of the Court on its behalf. 

3. The Court may sit elsewhere, whenever it considers it desirable, as provided in this 
Statute. 

 
A  4

L  S   P    C

1.    The Court shall have interna  onal legal personality. It shall also have such legal capacity 
as may be necessary for the exercise of its func  ons and the fulfi lment of its purposes.   



36 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

2.    The Court may exercise its func  ons and powers, as provided in this Statute, on the 
territory of any State Party and, by special agreement, on the territory of any other 
State. 

P  2.  J , A   A  L
 

A  51

C    J    C

The jurisdic  on of the Court shall be limited to the most serious crimes of concern to the 
interna  onal community as a whole. The Court has jurisdic  on in accordance with this 
Statute with respect to the following crimes: 

(a) The crime of genocide; 

(b) Crimes against humanity; 

(c) War crimes; 

(d) The crime of aggression.
  

A  6
G

For the purpose of this Statute, “genocide” means any of the following acts commi  ed 
with intent to destroy, in whole or in part, a na  onal, ethnical, racial or religious group, as 
such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately infl ic  ng on the group condi  ons of life calculated to bring about its 
physical destruc  on in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 
 

1 Paragraph 2 of Ar  cle 5 (“The Court shall exercise jurisdic  on over the crime of aggression 
once a provision is adopted in accordance with Ar  cles 121 and 123 defi ning the crime and 
se   ng out the condi  ons under which the Court shall exercise jurisdic  on with respect to this 
crime. Such a provision shall be consistent with the relevant provisions of the Charter of the 
United Na  ons.”) was deleted in accordance with RC/Res. 6, annex I, of June 11, 2010. 
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A  7
C  A  H

1. For the purpose of this Statute, “crime against humanity” means any of the following 
acts when commi  ed as part of a widespread or systema  c a  ack directed against 
any civilian popula  on, with knowledge of the a  ack: 

(a) Murder;

(b) Extermina  on;

(c) Enslavement; 

(d) Deporta  on or forcible transfer of popula  on; 

(e) Imprisonment or other severe depriva  on of physical liberty in viola  on of 
fundamental rules of interna  onal law; 

(f) Torture; 

(g) Rape, sexual slavery, enforced pros  tu  on, forced pregnancy, enforced 
steriliza  on, or any other form of sexual violence of comparable gravity; 

(h) Persecu  on against any iden  fi able group or collec  vity on poli  cal, racial, 
na  onal, ethnic, cultural, religious, gender as defi ned in paragraph 3, or other 
grounds that are universally recognized as impermissible under interna  onal law, 
in connec  on with any act referred to in this paragraph or any crime within the 
jurisdic  on of the Court; 

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of a similar character inten  onally causing great suff ering, or 
serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1: 

(a) “A  ack directed against any civilian popula  on” means a course of conduct 
involving the mul  ple commission of acts referred to in paragraph 1 against any 
civilian popula  on, pursuant to or in furtherance of a State or organiza  onal policy 
to commit such a  ack; 

(b) “Extermina  on” includes the inten  onal infl ic  on of condi  ons of life, inter alia 
the depriva  on of access to food and medicine, calculated to bring about the 
destruc  on of part of a popula  on; 

(c) “Enslavement” means the exercise of any or all of the powers a  aching to the 
right of ownership over a person and includes the exercise of such power in the 
course of traffi  cking in persons, in par  cular women and children; 
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(d) “Deporta  on or forcible transfer of popula  on” means forced displacement of 
the persons concerned by expulsion or other coercive acts from the area in which 
they are lawfully present, without grounds permi  ed under interna  onal law; 

(e) “Torture” means the inten  onal infl ic  on of severe pain or suff ering, whether 
physical or mental, upon a person in the custody or under the control of the 
accused; except that torture shall not include pain or suff ering arising only from, 
inherent in or incidental to, lawful sanc  ons;

(f) “Forced pregnancy” means the unlawful confi nement of a woman forcibly made 
pregnant, with the intent of aff ec  ng the ethnic composi  on of any popula  on or 
carrying out other grave viola  ons of interna  onal law. This defi ni  on shall not in 
any way be interpreted as aff ec  ng na  onal laws rela  ng to pregnancy;

(g) “Persecu  on” means the inten  onal and severe depriva  on of fundamental rights 
contrary to interna  onal law by reason of the iden  ty of the group or collec  vity; 

(h) “The crime of apartheid” means inhumane acts of a character similar to those 
referred to in paragraph 1, commi  ed in the context of an ins  tu  onalized regime 
of systema  c oppression and domina  on by one racial group over any other racial 
group or groups and commi  ed with the inten  on of maintaining that regime;

(i) “Enforced disappearance of persons” means the arrest, deten  on or abduc  on 
of persons by, or with the authoriza  on, support or acquiescence of, a State or 
a poli  cal organiza  on, followed by a refusal to acknowledge that depriva  on of 
freedom or to give informa  on on the fate or whereabouts of those persons, with 
the inten  on of removing them from the protec  on of the law for a prolonged 
period of  me.

3. For the purpose of this Statute, it is understood that the term “gender” refers to the 
two sexes, male and female, within the context of society. The term “gender” does not 
indicate any meaning diff erent from the above. 

A  82

W  
  
1. The Court shall have jurisdic  on in respect of war crimes in par  cular when commi  ed 

as part of a plan or policy or as part of a large-scale commission of such crimes.   

2. For the purpose of this Statute, “war crimes” means: 

(a) Grave breaches of the Geneva Conven  ons of August 12, 1949, namely, any of the 
following acts against persons or property protected under the provisions of the 
relevant Geneva Conven  on: 

2 Paragraph 2(3)(xiii) to 2(e)(xv) were amended by resolu  on RC/Res. 5 of June 11, 2010 (adding 
paragraphs 2(e)(xiii) to 2(e)(xv)).
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(i) Wilful killing; 

(ii) Torture or inhuman treatment, including biological experiments; 

(iii) Wilfully causing great suff ering, or serious injury to body or health; 

(iv) Extensive destruc  on and appropria  on of property, not jus  fi ed by 
military necessity and carried out unlawfully and wantonly;

(v) Compelling a prisoner of war or other protected person to serve in the 
forces of a hos  le Power;

(vi) Wilfully depriving a prisoner of war or other protected person of the rights 
of fair and regular trial; 

(vii)  Unlawful deporta  on or transfer or unlawful confi nement; 

(viii) Taking of hostages. 

(b)  Other serious viola  ons of the laws and customs applicable in interna  onal armed 
confl ict, within the established framework of interna  onal law, namely, any of the 
following acts: 

(i)     Inten  onally direc  ng a  acks against the civilian popula  on as such or 
against individual civilians not taking direct part in hos  li  es; 

(ii)   Inten  onally direc  ng a  acks against civilian objects, that is, objects 
which are not military objec  ves; 

(iii) Inten  onally direc  ng a  acks against personnel, installa  ons, material, 
units or vehicles involved in a humanitarian assistance or peacekeeping 
mission in accordance with the Charter of the United Na  ons, as long 
as they are en  tled to the protec  on given to civilians or civilian objects 
under the interna  onal law of armed confl ict; 

(iv) Inten  onally launching an a  ack in the knowledge that such a  ack will 
cause incidental loss of life or injury to civilians or damage to civilian 
objects or widespread, long-term and severe damage to the natural 
environment which would be clearly excessive in rela  on to the concrete 
and direct overall military advantage an  cipated; 

(v) A  acking or bombarding, by whatever means, towns, villages, dwellings 
or buildings which are undefended and which are not military objec  ves; 

(vi) Killing or wounding a combatant who, having laid down his arms or having 
no longer means of defence, has surrendered at discre  on; 

(vii) Making improper use of a fl ag of truce, of the fl ag or of the military 
insignia and uniform of the enemy or of the United Na  ons, as well as of 
the dis  nc  ve emblems of the Geneva Conven  ons, resul  ng in death or 
serious personal injury; 
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(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its 
own civilian popula  on into the territory it occupies, or the deporta  on 
or transfer of all or parts of the popula  on of the occupied territory within 
or outside this territory; 

(ix) Inten  onally direc  ng a  acks against buildings dedicated to religion, 
educa  on, art, science or charitable purposes, historic monuments, 
hospitals and places where the sick and wounded are collected, provided 
they are not military objec  ves;

(x) Subjec  ng persons who are in the power of an adverse party to physical 
mu  la  on or to medical or scien  fi c experiments of any kind which are 
neither jus  fi ed by the medical, dental or hospital treatment of the person 
concerned nor carried out in his or her interest, and which cause death to 
or seriously endanger the health of such person or persons;

(xi) Killing or wounding treacherously individuals belonging to the hos  le 
na  on or army;

(xii) Declaring that no quarter will be given;

(xiii) Destroying or seizing the enemy’s property unless such destruc  on or 
seizure be impera  vely demanded by the necessi  es of war;

(xiv) Declaring abolished, suspended or inadmissible in a court of law the rights 
and ac  ons of the na  onals of the hos  le party;

(xv) Compelling the na  onals of the hos  le party to take part in the opera  ons 
of war directed against their own country, even if they were in the 
belligerent’s service before the commencement of the war; 

(xvi) Pillaging a town or place, even when taken by assault;

(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxia  ng, poisonous or other gases, and all analogous 
liquids, materials or devices;

(xix) Employing bullets which expand or fl a  en easily in the human body, such 
as bullets with a hard envelope which does not en  rely cover the core or 
is pierced with incisions;

(xx) Employing weapons, projec  les and material and methods of warfare 
which are of a nature to cause superfl uous injury or unnecessary suff ering 
or which are inherently indiscriminate in viola  on of the interna  onal law 
of armed confl ict, provided that such weapons, projec  les and material 
and methods of warfare are the subject of a comprehensive prohibi  on 
and are included in an annex to this Statute, by an amendment in 
accordance with the relevant provisions set forth in Ar  cles 121 and 123;
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(xxi) Commi   ng outrages upon personal dignity, in par  cular humilia  ng and 
degrading treatment;

(xxii) Commi   ng rape, sexual slavery, enforced pros  tu  on, forced pregnancy, 
as defi ned in Ar  cle 7, paragraph 2(f), enforced steriliza  on, or any other 
form of sexual violence also cons  tu  ng a grave breach of the Geneva 
Conven  ons;

(xxiii) U  lizing the presence of a civilian or other protected person to render 
certain points, areas or military forces immune from military opera  ons; 

(xxiv) Inten  onally direc  ng a  acks against buildings, material, medical units 
and transport, and personnel using the dis  nc  ve emblems of the Geneva 
Conven  ons in conformity with interna  onal law;

(xxv) Inten  onally using starva  on of civilians as a method of warfare by 
depriving them of objects indispensable to their survival, including wilfully 
impeding relief supplies as provided for under the Geneva Conven  ons;

(xxvi) Conscrip  ng or enlis  ng children under the age of 15 years into the 
na  onal armed forces or using them to par  cipate ac  vely in hos  li  es. 

(c) In the case of an armed confl ict not of an interna  onal character, serious viola  ons 
of Ar  cle 3 common to the four Geneva Conven  ons of August 12, 1949, namely, 
any of the following acts commi  ed against persons taking no ac  ve part in the 
hos  li  es, including members of armed forces who have laid down their arms and 
those placed hors de combat by sickness, wounds, deten  on or any other cause: 

(i) Violence to life and person, in par  cular murder of all kinds, mu  la  on, cruel 
treatment and torture; 

(ii) Commi   ng outrages upon personal dignity, in par  cular humilia  ng and 
degrading treatment; 

(iii) Taking of hostages; 

(iv) The passing of sentences and the carrying out of execu  ons without previous 
judgement pronounced by a regularly cons  tuted court, aff ording all judicial 
guarantees which are generally recognized as indispensable. 

(d) Paragraph 2(c) applies to armed confl icts not of an interna  onal character and 
thus does not apply to situa  ons of internal disturbances and tensions, such as 
riots, isolated and sporadic acts of violence or other acts of a similar nature. 

(e) Other serious viola  ons of the laws and customs applicable in armed confl icts not 
of an interna  onal character, within the established framework of interna  onal 
law, namely, any of the following acts: 

(i) Inten  onally direc  ng a  acks against the civilian popula  on as such or against 
individual civilians not taking direct part in hos  li  es; 
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(ii) Inten  onally direc  ng a  acks against buildings, material, medical units 
and transport, and personnel using the dis  nc  ve emblems of the Geneva 
Conven  ons in conformity with interna  onal law; 

(iii) Inten  onally direc  ng a  acks against personnel, installa  ons, material, 
units or vehicles involved in a humanitarian assistance or peacekeeping 
mission in accordance with the Charter of the United Na  ons, as long 
as they are en  tled to the protec  on given to civilians or civilian objects 
under the interna  onal law of armed confl ict;

(iv) Inten  onally direc  ng a  acks against buildings dedicated to religion, 
educa  on, art, science or charitable purposes, historic monuments, 
hospitals and places where the sick and wounded are collected, provided 
they are not military objec  ves;

(v) Pillaging a town or place, even when taken by assault;

(vi) Commi   ng rape, sexual slavery, enforced pros  tu  on, forced pregnancy, 
as defi ned in Ar  cle 7, paragraph 2(f), enforced steriliza  on, and any other 
form of sexual violence also cons  tu  ng a serious viola  on of Ar  cle 3 
common to the four Geneva Conven  ons;

(vii) Conscrip  ng or enlis  ng children under the age of 15 years into armed 
forces or groups or using them to par  cipate ac  vely in hos  li  es;

(viii) Ordering the displacement of the civilian popula  on for reasons related 
to the confl ict, unless the security of the civilians involved or impera  ve 
military reasons so demand;

(ix) Killing or wounding treacherously a combatant adversary;

(x) Declaring that no quarter will be given;

(xi) Subjec  ng persons who are in the power of another party to the confl ict 
to physical mu  la  on or to medical or scien  fi c experiments of any kind 
which are neither jus  fi ed by the medical, dental or hospital treatment 
of the person concerned nor carried out in his or her interest, and which 
cause death to or seriously endanger the health of such person or persons;

(xii) Destroying or seizing the property of an adversary unless such destruc  on 
or seizure be impera  vely demanded by the necessi  es of the confl ict; 

(xiii) Employing poison or poisoned weapons;

(xiv) Employing asphyxia  ng, poisonous or other gases, and all analogous 
liquids, materials or devices;

(xv) Employing bullets which expand or fl a  en easily in the human body, such 
as bullets with a hard envelope which does not en  rely cover the core or 
is pierced with incisions.
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(f) Paragraph 2(e) applies to armed confl icts not of an interna  onal character and 
thus does not apply to situa  ons of internal disturbances and tensions, such as 
riots, isolated and sporadic acts of violence or other acts of a similar nature. It 
applies to armed confl icts that take place in the territory of a State when there 
is protracted armed confl ict between governmental authori  es and organized 
armed groups or between such groups.

3. Nothing in paragraph 2(c) and (e) shall aff ect the responsibility of a Government to 
maintain or re-establish law and order in the State or to defend the unity and territorial 
integrity of the State, by all legi  mate means. 

A  8 3

C   A

1.  For the purpose of this Statute, “crime of aggression” means the planning, prepara  on, 
ini  a  on or execu  on, by a person in a posi  on eff ec  vely to exercise control over or 
to direct the poli  cal or military ac  on of a State, of an act of aggression which, by 
its character, gravity and scale, cons  tutes a manifest viola  on of the Charter of the 
United Na  ons.

2. For the purpose of paragraph 1, “act of aggression” means the use of armed force by a 
State against the sovereignty, territorial integrity or poli  cal independence of another 
State, or in any other manner inconsistent with the Charter of the United Na  ons. 
Any of the following acts, regardless of a declara  on of war, shall, in accordance with 
United Na  ons General Assembly resolu  on 3314 (XXIX) of December 14, 1974, 
qualify as an act oif aggression:

(a) The invasion or a  ack by the armed forces of a State of the territory of another 
State, or any military occupa  on, however temporary, resul  ng from such invasion 
or a  ack, or any annexa  on by the use of force of the territory of another State or 
part thereof;

(b) Bombardment by the armed forces of a State against the territory of another State 
or the use of any weapons by a State against the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another 
State;

(d) An a  ack by the armed forces of a State on the land, sea or air forces, or marine 
and air fl eets of another State;

(e) The use of armed forces of one State which are within the territory of another 
State with the agreement of the receiving State, in contraven  on of the condi  ons 
provided for in the agreement or any extension of their presence in such territory 
beyond the termina  on of the agreement;

3 Inserted by resolu  on RC/Res. 6 of June 11, 2010.
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(f) The ac  on of a State in allowing its territory, which it has placed at the disposal of 
another State, to be used by that other State for perpetra  ng an act of aggression 
against a third State;

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or 
mercenaries, which carry out acts of armed force against another State of such 
gravity as to amount to the acts listed above, or its substan  al involvement 
therein.  

A  94

E   C
  
1. Elements of Crimes shall assist the Court in the interpreta  on and applica  on 

of Ar  cles 6, 7, 8 and 8 bis. They shall be adopted by a two-thirds majority of the 
members of the Assembly of States Par  es. 

2. Amendments to the Elements of Crimes may be proposed by: 

(a) Any State Party; 

(b) The judges ac  ng by an absolute majority; 

(b) The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of the members of the 
Assembly of States Par  es. 

3.    The Elements of Crimes and amendments thereto shall be consistent with this Statute. 
  

A  10
  
Nothing in this Part shall be interpreted as limi  ng or prejudicing in any way exis  ng or 
developing rules of interna  onal law for purposes other than this Statute. 
  

A  11
J  R  T

  
1.    The Court has jurisdic  on only with respect to crimes commi  ed a  er the entry into 

force of this Statute. 

2. If a State becomes a Party to this Statute a  er its entry into force, the Court may 
exercise its jurisdic  on only with respect to crimes commi  ed a  er the entry into 
force of this Statute for that State, unless that State has made a declara  on under 
Ar  cle 12, paragraph 3. 

  

4 As amended by resolu  on RC/Res. 6 of June 11, 2010 (inser  ng the reference to Ar  cle 8 
bis). 
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A  12
P    E   J

  
1.    A State which becomes a Party to this Statute thereby accepts the jurisdic  on of the 

Court with respect to the crimes referred to in Ar  cle 5. 

2.    In the case of Ar  cle 13, paragraph (a) or (c), the Court may exercise its jurisdic  on if 
one or more of the following States are Par  es to this Statute or have accepted the 
jurisdic  on of the Court in accordance with paragraph 3: 

(a) The State on the territory of which the conduct in ques  on occurred or, if the 
crime was commi  ed on board a vessel or aircra  , the State of registra  on of that 
vessel or aircra  ; 

(b) The State of which the person accused of the crime is a na  onal.

3.  If the acceptance of a State which is not a Party to this Statute is required under 
paragraph 2, that State may, by declara  on lodged with the Registrar, accept the 
exercise of jurisdic  on by the Court with respect to the crime in ques  on. The accep  ng 
State shall cooperate with the Court without any delay or excep  on in accordance 
with Part 9.

 
A  13

E   J
  
The Court may exercise its jurisdic  on with respect to a crime referred to in Ar  cle 5 in 
accordance with the provisions of this Statute if: 

(a) A situa  on in which one or more of such crimes appears to have been commi  ed 
is referred to the Prosecutor by a State Party in accordance with Ar  cle 14; 

(b) A situa  on in which one or more of such crimes appears to have been commi  ed 
is referred to the Prosecutor by the Security Council ac  ng under Chapter VII of 
the Charter of the United Na  ons; or 

(c) The Prosecutor has ini  ated an inves  ga  on in respect of such a crime in 
accordance with Ar  cle 15.

  
A  14

R    S    S  P

1. A State Party may refer to the Prosecutor a situa  on in which one or more crimes 
within the jurisdic  on of the Court appear to have been commi  ed reques  ng the 
Prosecutor to inves  gate the situa  on for the purpose of determining whether one or 
more specifi c persons should be charged with the commission of such crimes. 

2. As far as possible, a referral shall specify the relevant circumstances and be 
accompanied by such suppor  ng documenta  on as is available to the State referring 
the situa  on.
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A  15
P

1. The Prosecutor may ini  ate inves  ga  ons proprio motu on the basis of informa  on on 
crimes within the jurisdic  on of the Court. 

2. The Prosecutor shall analyse the seriousness of the informa  on received. For this 
purpose, he or she may seek addi  onal informa  on from States, organs of the United 
Na  ons, intergovernmental or non-governmental organiza  ons, or other reliable 
sources that he or she deems appropriate, and may receive wri  en or oral tes  mony 
at the seat of the Court. 

3. If the Prosecutor concludes that there is a reasonable basis to proceed with an 
inves  ga  on, he or she shall submit to the Pre-Trial Chamber a request for authoriza  on 
of an inves  ga  on, together with any suppor  ng material collected. Vic  ms may make 
representa  ons to the Pre-Trial Chamber, in accordance with the Rules of Procedure 
and Evidence. 

4. If the Pre-Trial Chamber, upon examina  on of the request and the suppor  ng material, 
considers that there is a reasonable basis to proceed with an inves  ga  on, and that 
the case appears to fall within the jurisdic  on of the Court, it shall authorize the 
commencement of the inves  ga  on, without prejudice to subsequent determina  ons 
by the Court with regard to the jurisdic  on and admissibility of a case. 

5. The refusal of the Pre-Trial Chamber to authorize the inves  ga  on shall not preclude 
the presenta  on of a subsequent request by the Prosecutor based on new facts or 
evidence regarding the same situa  on. 

6. If, a  er the preliminary examina  on referred to in paragraphs 1 and 2, the Prosecutor 
concludes that the informa  on provided does not cons  tute a reasonable basis for an 
inves  ga  on, he or she shall inform those who provided the informa  on. This shall 
not preclude the Prosecutor from considering further informa  on submi  ed to him 
or her regarding the same situa  on in the light of new facts or evidence.

 
A  15 5

E   J    C   A
(S  ,  )

1.  The Court may exercise jurisdic  on over the crime of aggression in accordance with 
Ar  cle 13, paragraphs (a) and (c), subject to the provisions of this Ar  cle.

2. The Coury may exercise jurisdic  on only with respect to crimes of aggression 
commi  ed one year a  er the ra  fi ca  on or acceptance of the amendments by 30 
States Par  es.

5 Inserted by resolu  on RC/Res. 6 of June 11, 2010.
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3. The Court shall exercise jurisdic  on over the crime of aggression in accordance with 
this Ar  cle, subject to a decision to be taken a  er January 1, 2017 by the same majority 
of States Par  es as is required for the adop  on of an amendment to the Statute.

4. The Court may, in accordance with Ar  cle 12, exercise jurisdic  on over a crime of 
aggression, arising from an act of aggression commi  ed by a State Party, unless that 
State Party has previously declared that it does not accept such jurisdic  on by lodging 
a declara  on with the Registrar. The withdrawal of such a delcara  on may be eff ected 
at any  me and shall be considered by the State Party within three years.

5. In respect of a State that is not a party to this Statute, the Court shall not exercise its 
jurisdic  on over the crime of aggression when commi  ed by that State’s na  onals or 
on its territory.

6. Where the Prosecutor concludes that there is a reasonable basis to proceed with an 
inves  ga  on in respect of a crime of aggression, he or she shall fi rst ascertain whether 
the Security Council has made a determina  on of an act of aggression commi  ed by 
the State concerned. The Prosecutor shall no  fy the Secretary-General of the United 
Na  ons of the situa  on before the Court, including any relevant informa  on and 
documents.

7. Where the Security Council has made such a determina  on, the Prosecutor may 
proceed with the inves  ga  on in respect of a crime of aggression.

8. Where no such determina  on is made within six months a  er the date of no  fi ca  on, 
the Prosecutor may proceed with the inves  ga  on in respect of a crime of aggression, 
provided that the Pre-Trial Division has authorized the commencement of the 
inves  ga  on in respect of a crime of aggression in accordance with the procedure 
contained in Ar  cle 15, and the Security Council has not decided otherwise in 
accordance with Ar  cle 16.

9. A determina  on of an act of aggression by an organ outside the Court shall be without 
prejudice to the Court’s own fi ndings under the Statute.

10. This ar  cle is without prejudice to the provisions rela  ng to the exercise of jurisdic  on 
with respect to other crimes referred to in Ar  cle 5.

  
A  15 6

E   J    C   A
(S  C  )

1.  The Court may exercise jurisdic  on over the crime of aggression in accordance with 
Ar  cle 13, paragraphs (b), subject to the provisions of this Ar  cle.

6 Inserted by resolu  on RC/Res. 6 of June 11, 2010.
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2. The Court may exercise jurisdic  on only with respect to crimes of aggression commi  ed 
one year a  er the ra  fi ca  on or acceptance of the amendments by 30 States Par  es.

3. The Court shall exercise jurisdic  on over the crime of aggression in accordance with 
this Ar  cle, subject to a decision to be taken a  er January 1, 2017 by the same majority 
of States Par  es as is required for the adop  on of an amendment to the Statute.

4. A determina  on of an act of aggression by an organ outside the Court shall be without 
prejudice ot the Court’s own fi ndings under this Statute.

5. This ar  cle is without prejudice to the provisions rela  ng to the exercise of jurisdic  on 
with respect to other crimes referred to in Ar  cle 5.

A  16
D   I   P

  
No inves  ga  on or prosecu  on may be commenced or proceeded with under this Statute 
for a period of 12 months a  er the Security Council, in a resolu  on adopted under 
Chapter VII of the Charter of the United Na  ons, has requested the Court to that eff ect; 
that request may be renewed by the Council under the same condi  ons. 
  

A  17
I   A

  
1.    Having regard to paragraph 10 of the Preamble and Ar  cle 1, the Court shall determine 

that a case is inadmissible where: 

(a) The case is being inves  gated or prosecuted by a State which has jurisdic  on over 
it, unless the State is unwilling or unable genuinely to carry out the inves  ga  on 
or prosecu  on; 

(b) The case has been inves  gated by a State which has jurisdic  on over it and the 
State has decided not to prosecute the person concerned, unless the decision 
resulted from the unwillingness or inability of the State genuinely to prosecute; 

(c) The person concerned has already been tried for conduct which is the subject of 
the complaint, and a trial by the Court is not permi  ed under Ar  cle 20, paragraph 
3; 

(d) The case is not of suffi  cient gravity to jus  fy further ac  on by the Court.

2. In order to determine unwillingness in a par  cular case, the Court shall consider, having 
regard to the principles of due process recognized by interna  onal law, whether one 
or more of the following exist, as applicable: 
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(a) The proceedings were or are being undertaken or the na  onal decision was made 
for the purpose of shielding the person concerned from criminal responsibility for 
crimes within the jurisdic  on of the Court referred to in Ar  cle 5; 

(b) There has been an unjus  fi ed delay in the proceedings which in the circumstances 
is inconsistent with an intent to bring the person concerned to jus  ce;

(c) The proceedings were not or are not being conducted independently or impar  ally, 
and they were or are being conducted in a manner which, in the circumstances, is 
inconsistent with an intent to bring the person concerned to jus  ce.

3.  In order to determine inability in a par  cular case, the Court shall consider whether, 
due to a total or substan  al collapse or unavailability of its na  onal judicial system, 
the State is unable to obtain the accused or the necessary evidence and tes  mony or 
otherwise unable to carry out its proceedings. 

  
A  18

P  R  R  A
  
1. When a situa  on has been referred to the Court pursuant to Ar  cle 13(a) and the 

Prosecutor has determined that there would be a reasonable basis to commence an 
inves  ga  on, or the Prosecutor ini  ates an inves  ga  on pursuant to Ar  cles 13(c) 
and 15, the Prosecutor shall no  fy all States Par  es and those States which, taking 
into account the informa  on available, would normally exercise jurisdic  on over the 
crimes concerned. The Prosecutor may no  fy such States on a confi den  al basis and, 
where the Prosecutor believes it necessary to protect persons, prevent destruc  on of 
evidence or prevent the absconding of persons, may limit the scope of the informa  on 
provided to States.

2. Within one month of receipt of that no  fi ca  on, a State may inform the Court that it 
is inves  ga  ng or has inves  gated its na  onals or others within its jurisdic  on with 
respect to criminal acts which may cons  tute crimes referred to in Ar  cle 5 and which 
relate to the informa  on provided in the no  fi ca  on to States. At the request of that 
State, the Prosecutor shall defer to the State’s inves  ga  on of those persons unless 
the Pre-Trial Chamber, on the applica  on of the Prosecutor, decides to authorize the 
inves  ga  on.

3. The Prosecutor’s deferral to a State’s inves  ga  on shall be open to review by the 
Prosecutor six months a  er the date of deferral or at any  me when there has been 
a signifi cant change of circumstances based on the State’s unwillingness or inability 
genuinely to carry out the inves  ga  on.

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber against 
a ruling of the Pre-Trial Chamber, in accordance with Ar  cle 82. The appeal may be 
heard on an expedited basis.

5. When the Prosecutor has deferred an inves  ga  on in accordance with paragraph 2, the 
Prosecutor may request that the State concerned periodically inform the Prosecutor 
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of the progress of its inves  ga  ons and any subsequent prosecu  ons. States Par  es 
shall respond to such requests without undue delay. 

6. Pending a ruling by the Pre-Trial Chamber, or at any  me when the Prosecutor has 
deferred an inves  ga  on under this Ar  cle, the Prosecutor may, on an excep  onal 
basis, seek authority from the Pre-Trial Chamber to pursue necessary inves  ga  ve 
steps for the purpose of preserving evidence where there is a unique opportunity to 
obtain important evidence or there is a signifi cant risk that such evidence may not be 
subsequently available. 

7. A State which has challenged a ruling of the Pre-Trial Chamber under this Ar  cle may 
challenge the admissibility of a case under Ar  cle 19 on the grounds of addi  onal 
signifi cant facts or signifi cant change of circumstances. 

 
A  19

C    J    
C    A    C

  
1.    The Court shall sa  sfy itself that it has jurisdic  on in any case brought before it. The 

Court may, on its own mo  on, determine the admissibility of a case in accordance 
with Ar  cle 17. 

2. Challenges to the admissibility of a case on the grounds referred to in Ar  cle 17 or 
challenges to the jurisdic  on of the Court may be made by: 

(a) An accused or a person for whom a warrant of arrest or a summons to appear has 
been issued under Ar  cle 58; 

(b) A State which has jurisdic  on over a case, on the ground that it is inves  ga  ng or 
prosecu  ng the case or has inves  gated or prosecuted; or 

(c) A State from which acceptance of jurisdic  on is required under Ar  cle 12.

3. The Prosecutor may seek a ruling from the Court regarding a ques  on of jurisdic  on 
or admissibility. In proceedings with respect to jurisdic  on or admissibility, those 
who have referred the situa  on under Ar  cle 13, as well as vic  ms, may also submit 
observa  ons to the Court. 

4. The admissibility of a case or the jurisdic  on of the Court may be challenged only 
once by any person or State referred to in paragraph 2. The challenge shall take place 
prior to or at the commencement of the trial. In excep  onal circumstances, the Court 
may grant leave for a challenge to be brought more than once or at a  me later than 
the commencement of the trial. Challenges to the admissibility of a case, at the 
commencement of a trial, or subsequently with the leave of the Court, may be based 
only on Ar  cle 17, paragraph 1(c). 

5. A State referred to in paragraph 2(b) and (c) shall make a challenge at the earliest 
opportunity. 
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6. Prior to the confi rma  on of the charges, challenges to the admissibility of a case or 
challenges to the jurisdic  on of the Court shall be referred to the Pre-Trial Chamber. 
A  er confi rma  on of the charges, they shall be referred to the Trial Chamber. Decisions 
with respect to jurisdic  on or admissibility may be appealed to the Appeals Chamber 
in accordance with Ar  cle 82.

7. If a challenge is made by a State referred to in paragraph 2(b) or (c), the Prosecutor 
shall suspend the inves  ga  on un  l such  me as the Court makes a determina  on in 
accordance with Ar  cle 17. 

8. Pending a ruling by the Court, the Prosecutor may seek authority from the Court: 

(a) To pursue necessary inves  ga  ve steps of the kind referred to in Ar  cle 18, 
paragraph 6; 

(b) To take a statement or tes  mony from a witness or complete the collec  on and 
examina  on of evidence which had begun prior to the making of the challenge; 
and 

(c) In coopera  on with the relevant States, to prevent the absconding of persons in 
respect of whom the Prosecutor has already requested a warrant of arrest under 
Ar  cle 58.

9.  The making of a challenge shall not aff ect the validity of any act performed by the 
Prosecutor or any order or warrant issued by the Court prior to the making of the 
challenge. 

10. If the Court has decided that a case is inadmissible under Ar  cle 17, the Prosecutor 
may submit a request for a review of the decision when he or she is fully sa  sfi ed that 
new facts have arisen which negate the basis on which the case had previously been 
found inadmissible under Ar  cle 17. 

11. If the Prosecutor, having regard to the ma  ers referred to in Ar  cle 17, defers an 
inves  ga  on, the Prosecutor may request that the relevant State make available to 
the Prosecutor informa  on on the proceedings. That informa  on shall, at the request 
of the State concerned, be confi den  al. If the Prosecutor therea  er decides to 
proceed with an inves  ga  on, he or she shall no  fy the State to which deferral of the 
proceedings has taken place. 

  
A  207

N  B   I
  
1. Except as provided in this Statute, no person shall be tried before the Court with 

respect to conduct which formed the basis of crimes for which the person has been 
convicted or acqui  ed by the Court. 

7 As amended by resolu  on RC/Res. 6 of June 11, 2010 (inser  ng the reference to Ar  cle 8 bis).
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2. No person shall be tried by another court for a crime referred to in Ar  cle 5 for which 
that person has already been convicted or acqui  ed by the Court. 

3. No person who has been tried by another court for conduct also proscribed under 
Ar  cles 6, 7, 8 or 8 bis shall be tried by the Court with respect to the same conduct 
unless the proceedings in the other court: 

(a) Were for the purpose of shielding the person concerned from criminal responsibility 
for crimes within the jurisdic  on of the Court; or 

(b) Otherwise were not conducted independently or impar  ally in accordance with 
the norms of due process recognized by interna  onal law and were conducted in 
a manner which, in the circumstances, was inconsistent with an intent to bring the 
person concerned to jus  ce.

 
A  21

A  L
  
1.    The Court shall apply: 

(a) In the fi rst place, this Statute, Elements of Crimes and its Rules of Procedure and 
Evidence; 

(b) In the second place, where appropriate, applicable trea  es and the principles and 
rules of interna  onal law, including the established principles of the interna  onal 
law of armed confl ict; 

(c) Failing that, general principles of law derived by the Court from na  onal laws of 
legal systems of the world including, as appropriate, the na  onal laws of States 
that would normally exercise jurisdic  on over the crime, provided that those 
principles are not inconsistent with this Statute and with interna  onal law and 
interna  onally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its previous decisions. 

3. The applica  on and interpreta  on of law pursuant to this Ar  cle must be consistent 
with interna  onally recognized human rights, and be without any adverse dis  nc  on 
founded on grounds such as gender as defi ned in Ar  cle 7, paragraph 3, age, race, 
colour, language, religion or belief, poli  cal or other opinion, na  onal, ethnic or social 
origin, wealth, birth or other status. 
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P  3.  G  P   C  L
 

A  22
N  C  S  L

1.    A person shall not be criminally responsible under this Statute unless the conduct in 
ques  on cons  tutes, at the  me it takes place, a crime within the jurisdic  on of the 
Court. 

2. The defi ni  on of a crime shall be strictly construed and shall not be extended by 
analogy. In case of ambiguity, the defi ni  on shall be interpreted in favour of the person 
being inves  gated, prosecuted or convicted. 

3. This Ar  cle shall not aff ect the characteriza  on of any conduct as criminal under 
interna  onal law independently of this Statute. 

 
A  23

N  P  S  L

A person convicted by the Court may be punished only in accordance with this Statute. 
  

A  24
N -R  R  P

1. No person shall be criminally responsible under this Statute for conduct prior to the 
entry into force of the Statute. 

2. In the event of a change in the law applicable to a given case prior to a fi nal judgement, 
the law more favourable to the person being inves  gated, prosecuted or convicted 
shall apply. 

  
A  258

I  C  R

1. The Court shall have jurisdic  on over natural persons pursuant to this Statute. 

2. A person who commits a crime within the jurisdic  on of the Court shall be 
individually responsible and liable for punishment in accordance with this Statute. 

3. In accordance with this Statute, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdic  on of the Court if that person: 

8 As amended by resolu  on RC/Res. 6 of June 11, 2010 (adding paragraph 3 bis).
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(a) Commits such a crime, whether as an individual, jointly with another or 
through another person, regardless of whether that other person is criminally 
responsible; 

(b) Orders, solicits or induces the commission of such a crime which in fact occurs 
or is a  empted; 

(c) For the purpose of facilita  ng the commission of such a crime, aids, abets or 
otherwise assists in its commission or its a  empted commission, including 
providing the means for its commission; 

(d) In any other way contributes to the commission or a  empted commission 
of such a crime by a group of persons ac  ng with a common purpose. Such 
contribu  on shall be inten  onal and shall either: 

(i) Be made with the aim of furthering the criminal ac  vity or criminal purpose 
of the group, where such ac  vity or purpose involves the commission of a 
crime within the jurisdic  on of the Court; or

(ii) Be made in the knowledge of the inten  on of the group to commit the 
crime; 

(e) In respect of the crime of genocide, directly and publicly incites others to 
commit genocide; 

(f) A  empts to commit such a crime by taking ac  on that commences its 
execu  on by means of a substan  al step, but the crime does not occur 
because of circumstances independent of the person’s inten  ons. However, a 
person who abandons the eff ort to commit the crime or otherwise prevents 
the comple  on of the crime shall not be liable for punishment under this 
Statute for the a  empt to commit that crime if that person completely and 
voluntarily gave up the criminal purpose.

3 bis. In respect of the crime of aggression, the provisions of this ar  cle shall apply only 
to persons in a posi  on eff ec  vely to exercise control over or to direct the poli  cal 
or military ac  on of a State.

4. No provision in this Statute rela  ng to individual criminal responsibility shall aff ect 
the responsibility of States under interna  onal law. 

  
A  26

E   J   P   E

The Court shall have no jurisdic  on over any person who was under the age of 18 at the 
 me of the alleged commission of a crime. 
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A  27
I   O  C

1. This Statute shall apply equally to all persons without any dis  nc  on based on offi  cial 
capacity. In par  cular, offi  cial capacity as a Head of State or Government, a member of 
a Government or parliament, an elected representa  ve or a government offi  cial shall 
in no case exempt a person from criminal responsibility under this Statute, nor shall it, 
in and of itself, cons  tute a ground for reduc  on of sentence. 

2. Immuni  es or special procedural rules which may a  ach to the offi  cial capacity of 
a person, whether under na  onal or interna  onal law, shall not bar the Court from 
exercising its jurisdic  on over such a person. 

  
A  28

R   C   O  S

In addi  on to other grounds of criminal responsibility under this Statute for crimes within 
the jurisdic  on of the Court: 

(a) A military commander or person eff ec  vely ac  ng as a military commander shall 
be criminally responsible for crimes within the jurisdic  on of the Court commi  ed 
by forces under his or her eff ec  ve command and control, or eff ec  ve authority 
and control as the case may be, as a result of his or her failure to exercise control 
properly over such forces, where: 

(i) That military commander or person either knew or, owing to the circumstances 
at the  me, should have known that the forces were commi   ng or about to 
commit such crimes; and 

(ii) That military commander or person failed to take all necessary and reasonable 
measures within his or her power to prevent or repress their commission 
or to submit the ma  er to the competent authori  es for inves  ga  on and 
prosecu  on. 

(b) With respect to superior and subordinate rela  onships not described in paragraph 
(a), a superior shall be criminally responsible for crimes within the jurisdic  on 
of the Court commi  ed by subordinates under his or her eff ec  ve authority and 
control, as a result of his or her failure to exercise control properly over such 
subordinates, where: 

(i) The superior either knew, or consciously disregarded informa  on which 
clearly indicated, that the subordinates were commi   ng or about to commit 
such crimes; 

(ii) The crimes concerned ac  vi  es that were within the eff ec  ve responsibility 
and control of the superior; and 



56 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

(iii) The superior failed to take all necessary and reasonable measures within his 
or her power to prevent or repress their commission or to submit the ma  er 
to the competent authori  es for inves  ga  on and prosecu  on.

  
A  29

N -A   S   L

The crimes within the jurisdic  on of the Court shall not be subject to any statute of 
limita  ons. 
  

A  30
M  E

1. Unless otherwise provided, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdic  on of the Court only if the material 
elements are commi  ed with intent and knowledge. 

2.    For the purposes of this Ar  cle, a person has intent where: 

(a) In rela  on to conduct, that person means to engage in the conduct; 

(b) In rela  on to a consequence, that person means to cause that consequence or is 
aware that it will occur in the ordinary course of events.

3. For the purposes of this Ar  cle, “knowledge” means awareness that a circumstance 
exists or a consequence will occur in the ordinary course of events. “Know” and 
“knowingly” shall be construed accordingly. 

  
A  31

G   E  C  R

1. In addi  on to other grounds for excluding criminal responsibility provided for in this 
Statute, a person shall not be criminally responsible if, at the  me of that person’s 
conduct: 

(a) The person suff ers from a mental disease or defect that destroys that person’s 
capacity to appreciate the unlawfulness or nature of his or her conduct, or capacity 
to control his or her conduct to conform to the requirements of law; 

(b) The person is in a state of intoxica  on that destroys that person’s capacity to 
appreciate the unlawfulness or nature of his or her conduct, or capacity to control 
his or her conduct to conform to the requirements of law, unless the person has 
become voluntarily intoxicated under such circumstances that the person knew, 
or disregarded the risk, that, as a result of the intoxica  on, he or she was likely to 
engage in conduct cons  tu  ng a crime within the jurisdic  on of the Court; 
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(c) The person acts reasonably to defend himself or herself or another person or, in 
the case of war crimes, property which is essen  al for the survival of the person or 
another person or property which is essen  al for accomplishing a military mission, 
against an imminent and unlawful use of force in a manner propor  onate to the 
degree of danger to the person or the other person or property protected. The 
fact that the person was involved in a defensive opera  on conducted by forces 
shall not in itself cons  tute a ground for excluding criminal responsibility under 
this subparagraph; 

(d) The conduct which is alleged to cons  tute a crime within the jurisdic  on of the 
Court has been caused by duress resul  ng from a threat of imminent death or 
of con  nuing or imminent serious bodily harm against that person or another 
person, and the person acts necessarily and reasonably to avoid this threat, 
provided that the person does not intend to cause a greater harm than the one 
sought to be avoided. Such a threat may either be: 

(i) Made by other persons; or 

(ii) Cons  tuted by other circumstances beyond that person’s control.

2. The Court shall determine the applicability of the grounds for excluding criminal 
responsibility provided for in this Statute to the case before it. 

3. At trial, the Court may consider a ground for excluding criminal responsibility other 
than those referred to in paragraph 1 where such a ground is derived from applicable 
law as set forth in Ar  cle 21. The procedures rela  ng to the considera  on of such a 
ground shall be provided for in the Rules of Procedure and Evidence. 

  
A  32

M   F   M   L

1.    A mistake of fact shall be a ground for excluding criminal responsibility only if it negates 
the mental element required by the crime. 

2.    A mistake of law as to whether a par  cular type of conduct is a crime within the 
jurisdic  on of the Court shall not be a ground for excluding criminal responsibility. 
A mistake of law may, however, be a ground for excluding criminal responsibility if it 
negates the mental element required by such a crime, or as provided for in Ar  cle 33. 

  
A  33

S  O   P   L

1.    The fact that a crime within the jurisdic  on of the Court has been commi  ed by a 
person pursuant to an order of a Government or of a superior, whether military or 
civilian, shall not relieve that person of criminal responsibility unless: 



58 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

(a) The person was under a legal obliga  on to obey orders of the Government or  
the superior in ques  on; 

(b) The person did not know that the order was unlawful; and 

(c) The order was not manifestly unlawful.

2.  For the purposes of this Ar  cle, orders to commit genocide or crimes against humanity 
are manifestly unlawful. 

  
P  4.  C   A    C

 
A  34

O    C

The Court shall be composed of the following organs: 

(a) The Presidency; 

(b) An Appeals Division, a Trial Division and a Pre-Trial Division; 

(c) The Offi  ce of the Prosecutor; 

(d) The Registry.
  

A  35
S   

1.    All judges shall be elected as full-  me members of the Court and shall be available to 
serve on that basis from the commencement of their terms of offi  ce. 

2. The judges composing the Presidency shall serve on a full-  me basis as soon as they 
are elected. 

3. The Presidency may, on the basis of the workload of the Court and in consulta  on 
with its members, decide from  me to  me to what extent the remaining judges 
shall be required to serve on a full-  me basis. Any such arrangement shall be without 
prejudice to the provisions of Ar  cle 40.

4. The fi nancial arrangements for judges not required to serve on a full-  me basis shall 
be made in accordance with Ar  cle 49.

  
A  36

Q , N   E   J

1. Subject to the provisions of paragraph 2, there shall be 18 judges of the Court. 

2.  (a)  The Presidency, ac  ng on behalf of the Court, may propose an increase in the  
number of judges specifi ed in paragraph 1, indica  ng the reasons why  this  is  
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considered necessary and appropriate. The Registrar shall  promptly  circulate any 
such proposal to all States Par  es. 

  (b) Any such proposal shall then be considered at a mee  ng of the Assembly of 
States Par  es to be convened in accordance with Ar  cle 112. The proposal shall 
be considered adopted if approved at the mee  ng by a vote of two-thirds of the 
members of the Assembly of States Par  es and shall enter into force at such  me 
as decided by the Assembly of States Par  es.

(c) (i) Once a proposal for an increase in the number of judges has been adopted 
under subparagraph (b),  the elec  on  of  the  addi  onal judges shall take 
place  at  the  next  session  of  the Assembly of States Par  es in accordance 
with paragraphs 3 to 8, and Ar  cle 37, paragraph 2; 

 (ii) Once a proposal for an increase in the number of judges has been adopted 
and brought into eff ect under subparagraphs (b) and (c)(i), it shall be open to 
the Presidency at any  me therea  er, if the workload of the Court jus  fi es it, 
to propose a reduc  on in the number of judges, provided that the number 
of judges shall not be reduced below that specifi ed in paragraph 1. The 
proposal shall be dealt with in accordance with the procedure laid down in 
subparagraphs (a) and (b). In the event that the proposal is adopted, the 
number of judges shall be progressively decreased as the terms of offi  ce of 
serving judges expire, un  l the necessary number has been reached. 

3. (a)   The  judges  shall  be  chosen  from  among  persons  of  high   moral   character, 
impar  ality  and  integrity  who  possess  the  qualifi ca  ons  required  in  their 
respec  ve States for appointment to the highest judicial offi  ces.

(b) Every candidate for elec  on to the Court shall: 

(i) Have established competence in criminal law and procedure, and the 
necessary relevant experience, whether as judge, prosecutor, advocate or in 
other similar capacity, in criminal proceedings; or 

(ii) Have established competence in relevant areas of interna  onal law such as 
interna  onal humanitarian law and the law of human rights, and extensive 
experience in a professional legal capacity which is of relevance to the judicial 
work of the Court;

(c) Every candidate for elec  on to the Court shall have an excellent knowledge of and 
be fl uent in at least one of the working languages of the Court. 

4.    (a) Nomina  ons of candidates for elec  on to the Court may be made by any State   
Party to this Statute, and shall be made either: 

(i) By the procedure for the nomina  on of candidates for appointment to the 
highest judicial offi  ces in the State in ques  on; or 

(ii) By the procedure provided for the nomina  on of candidates for the 
Interna  onal Court of Jus  ce in the Statute of that Court.
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Nomina  ons shall be accompanied by a statement in the necessary detail 
specifying how the candidate fulfi ls the requirements of paragraph 3. 

 (b) Each State Party may put forward one candidate for any given elec  on who need 
not necessarily be a na  onal of that State Party but shall in any case be a na  onal 
of a State Party.

 (c) The Assembly of States Par  es may decide to establish, if appropriate, an Advisory 
Commi  ee on nomina  ons. In that event, the Commi  ee’s composi  on and 
mandate shall be established by the Assembly of States Par  es. 

5. For the purposes of the elec  on, there shall be two lists of candidates: 

List A containing the names of candidates with the qualifi ca  ons specifi ed in 
paragraph 3(b)(i); and

List B containing the names of candidates with the qualifi ca  ons specifi ed in 
paragraph 3(b)(ii).

A candidate with suffi  cient qualifi ca  ons for both lists may choose on which list to 
appear. At the fi rst elec  on to the Court, at least nine judges shall be elected from list 
A and at least fi ve judges from list B. Subsequent elec  ons shall be so organized as to 
maintain the equivalent propor  on on the Court of judges qualifi ed on the two lists. 

6. (a) The  judges  shall be elected by secret ballot at a mee  ng  of the  Assembly of  
States Par  es convened for that purpose under Ar  cle 112. Subject to paragraph 
7, the persons elected to the Court  shall  be the 18 candidates who obtain the 
highest number of votes and a two-thirds majority of the States Par  es present 
and vo  ng. 

(b) In the event that a suffi  cient number of judges is not elected on the fi rst ballot, 
successive ballots shall be held in accordance with the procedures laid down in 
subparagraph (a) un  l the remaining places have been fi lled. 

7. No two judges may be na  onals of the same State. A person who, for the purposes of 
membership of the Court, could be regarded as a na  onal of more than one State shall 
be deemed to be a na  onal of the State in which that person ordinarily exercises civil 
and poli  cal rights. 

8. (a) The States Par  es shall, in the selec  on of judges, take into account the need,   
within the membership of the Court, for: 

(i) The representa  on of the principal legal systems of the world; 

(ii) Equitable geographical representa  on; and 

(iii) A fair representa  on of female and male judges.

(b) States Par  es shall also take into account the need to include judges with legal 
exper  se on specifi c issues, including, but not limited to, violence against women 
or children. 
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9. (a) Subject  to  subparagraph  (b),  judges  shall hold offi  ce for a term of nine years 
and,  subject  to  subparagraph  (c)  and  to Ar  cle 37, paragraph 2, shall not be 
eligible for re-elec  on. 

(b) At the fi rst elec  on, one-third of the judges elected shall be selected by lot to 
serve for a term of three years; one-third of the judges elected shall be selected 
by lot to serve for a term of six years; and the remainder shall serve for a term of 
nine years.

(c) A judge who is selected to serve for a term of three years under subparagraph (b) 
shall be eligible for re-elec  on for a full term. 

10. Notwithstanding paragraph 9, a judge assigned to a Trial or Appeals Chamber in 
accordance with Ar  cle 39 shall con  nue in offi  ce to complete any trial or appeal the 
hearing of which has already commenced before that Chamber. 

  
A  37

J  V

1.    In the event of a vacancy, an elec  on shall be held in accordance with Ar  cle 36 to fi ll 
the vacancy.

2. A judge elected to fi ll a vacancy shall serve for the remainder of the predecessor’s 
term and, if that period is three years or less, shall be eligible for re-elec  on for a full 
term under Ar  cle 36. 

  
A  38

T  P

1.    The President and the First and Second Vice Presidents shall be elected by an absolute 
majority of the judges. They shall each serve for a term of three years or un  l the end 
of their respec  ve terms of offi  ce as judges, whichever expires earlier. They shall be 
eligible for re-elec  on once.

2. The First Vice President shall act in place of the President in the event that the 
President is unavailable or disqualifi ed. The Second Vice President shall act in place 
of the President in the event that both the President and the First Vice President are 
unavailable or disqualifi ed.

3. The President, together with the First and Second Vice Presidents, shall cons  tute the 
Presidency, which shall be responsible for: 

(a) The proper administra  on of the Court, with the excep  on of the Offi  ce of the 
Prosecutor; and

(b) The other func  ons conferred upon it in accordance with this Statute. 

4.    In discharging its responsibility under paragraph 3(a), the Presidency shall coordinate 
with and seek the concurrence of the Prosecutor on all ma  ers of mutual concern. 
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A  39
C

1.    As soon as possible a  er the elec  on of the judges, the Court shall organize itself 
into the divisions specifi ed in Ar  cle 34, paragraph (b). The Appeals Division shall be 
composed of the President and four other judges, the Trial Division of not less than six 
judges and the Pre-Trial Division of not less than six judges. The assignment of judges 
to divisions shall be based on the nature of the func  ons to be performed by each 
division and the qualifi ca  ons and experience of the judges elected to the Court, in 
such a way that each division shall contain an appropriate combina  on of exper  se in 
criminal law and procedure and in interna  onal law. The Trial and Pre-Trial Divisions 
shall be composed predominantly of judges with criminal trial experience. 

2.    (a) The  judicial  func  ons  of  the  Court  shall  be  carried  out  in  each division by 
Chambers. 

 (b) (i) The Appeals Chamber shall be composed of all the judges of the Appeals   
Division; 

(ii) The func  ons of the Trial Chamber shall be carried out by three judges of the 
Trial Division;

(iii) The func  ons of the Pre-Trial Chamber shall be carried out either by three 
judges of the Pre-Trial Division or by a single judge of that division in accordance 
with this Statute and the Rules of Procedure and Evidence; 

(c)   Nothing in this paragraph shall preclude the simultaneous cons  tu  on of more 
than one Trial Chamber or Pre-Trial Chamber when the effi  cient management of 
the Court’s workload so requires.

3.    (a)  Judges assigned to the Trial and Pre-Trial Divisions shall serve in those divisions 
for a period of three years, and therea  er un  l the comple  on of any case the 
hearing of which has already commenced in the division concerned. 

(b) Judges assigned to the Appeals Division shall serve in that division for their en  re 
term of offi  ce. 

4. Judges assigned to the Appeals Division shall serve only in that division. Nothing in 
this Ar  cle shall, however, preclude the temporary a  achment of judges from the 
Trial Division to the Pre-Trial Division or vice versa, if the Presidency considers that 
the effi  cient management of the Court’s workload so requires, provided that under 
no circumstances shall a judge who has par  cipated in the pre-trial phase of a case be 
eligible to sit on the Trial Chamber hearing that case. 

  
A  40

I    J

1. The judges shall be independent in the performance of their func  ons.
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2. Judges shall not engage in any ac  vity which is likely to interfere with their judicial 
func  ons or to aff ect confi dence in their independence.

3. Judges required to serve on a full-  me basis at the seat of the Court shall not engage 
in any other occupa  on of a professional nature. 

4. Any ques  on regarding the applica  on of paragraphs 2 and 3 shall be decided by 
an absolute majority of the judges. Where any such ques  on concerns an individual 
judge, that judge shall not take part in the decision. 

  
A  41

E   D   J

1. The Presidency may, at the request of a judge, excuse that judge from the exercise of a 
func  on under this Statute, in accordance with the Rules of Procedure and Evidence. 

2.    (a) A judge  shall not par  cipate in any case in which his or her impar  ality might 
reasonably be doubted on any ground. A judge shall be disqualifi ed from a case 
in accordance with this paragraph if,  inter alia,  that judge has previously been 
involved  in any capacity in that  case before the  Court or in a related criminal 
case at the na  onal level involving the person  being  inves  gated or prosecuted. 
A judge shall also be disqualifi ed on such other grounds as may be provided for in 
the Rules of Procedure and Evidence. 

(b) The Prosecutor or the person being inves  gated or prosecuted may request the 
disqualifi ca  on of a judge under this paragraph. 

(c) Any ques  on as to the disqualifi ca  on of a judge shall be decided by an absolute 
majority of the judges. The challenged judge shall be en  tled to present his or her 
comments on the ma  er, but shall not take part in the decision. 

 
A  42

T  O    P

1. The Offi  ce of the Prosecutor shall act independently as a separate organ of the Court. 
It shall be responsible for receiving referrals and any substan  ated informa  on on 
crimes within the jurisdic  on of the Court, for examining them and for conduc  ng 
inves  ga  ons and prosecu  ons before the Court. A member of the Offi  ce shall not 
seek or act on instruc  ons from any external source. 

2. The Offi  ce shall be headed by the Prosecutor.  The Prosecutor shall have full authority 
over the management and administra  on of the Offi  ce, including the staff , facili  es 
and other resources thereof. The Prosecutor shall be assisted by one or more Deputy 
Prosecutors, who shall be en  tled to carry out any of the acts required of the 
Prosecutor under this Statute. The Prosecutor and the Deputy Prosecutors shall be of 
diff erent na  onali  es. They shall serve on a full-  me basis.
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3. The Prosecutor and the Deputy Prosecutors shall be persons of high moral character, 
be highly competent in and have extensive prac  cal experience in the prosecu  on or 
trial of criminal cases. They shall have an excellent knowledge of and be fl uent in at 
least one of the working languages of the Court.

4. The Prosecutor shall be elected by secret ballot by an absolute majority of the 
members of the Assembly of States Par  es. The Deputy Prosecutors shall be elected 
in the same way from a list of candidates provided by the Prosecutor. The Prosecutor 
shall nominate three candidates for each posi  on of Deputy Prosecutor to be fi lled. 
Unless a shorter term is decided upon at the  me of their elec  on, the Prosecutor 
and the Deputy Prosecutors shall hold offi  ce for a term of nine years and shall not be 
eligible for re-elec  on.

5. Neither the Prosecutor nor a Deputy Prosecutor shall engage in any ac  vity which is 
likely to interfere with his or her prosecutorial func  ons or to aff ect confi dence in his 
or her independence. They shall not engage in any other occupa  on of a professional 
nature.

6. The Presidency may excuse the Prosecutor or a Deputy Prosecutor, at his or her 
request, from ac  ng in a par  cular case.

7. Neither the Prosecutor nor a Deputy Prosecutor shall par  cipate in any ma  er in 
which their impar  ality might reasonably be doubted on any ground. They shall 
be disqualifi ed from a case in accordance with this paragraph if, inter alia, they 
have previously been involved in any capacity in that case before the Court or in a 
related criminal case at the na  onal level involving the person being inves  gated or 
prosecuted. 

8. Any ques  on as to the disqualifi ca  on of the Prosecutor or a Deputy Prosecutor shall 
be decided by the Appeals Chamber. 

(a) The person being inves  gated or prosecuted may at any  me request the 
disqualifi ca  on of the Prosecutor or a Deputy Prosecutor on the grounds set out 
in this Ar  cle; 

(b) The Prosecutor or the Deputy Prosecutor, as appropriate, shall be en  tled to 
present his or her comments on the ma  er;

9. The Prosecutor shall appoint advisers with legal exper  se on specifi c issues, including, 
but not limited to, sexual and gender violence and violence against children. 

  
A  43

T  R

1. The Registry shall be responsible for the non-judicial aspects of the administra  on 
and servicing of the Court, without prejudice to the func  ons and powers of the 
Prosecutor in accordance with Ar  cle 42.
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2. The Registry shall be headed by the Registrar, who shall be the principal administra  ve 
offi  cer of the Court. The Registrar shall exercise his or her func  ons under the authority 
of the President of the Court. 

3. The Registrar and the Deputy Registrar shall be persons of high moral character, be 
highly competent and have an excellent knowledge of and be fl uent in at least one of 
the working languages of the Court. 

4. The judges shall elect the Registrar by an absolute majority by secret ballot, taking into 
account any recommenda  on by the Assembly of States Par  es. If the need arises and 
upon the recommenda  on of the Registrar, the judges shall elect, in the same manner, 
a Deputy Registrar. 

5. The Registrar shall hold offi  ce for a term of fi ve years, shall be eligible for re-elec  on 
once and shall serve on a full-  me basis. The Deputy Registrar shall hold offi  ce for 
a term of fi ve years or such shorter term as may be decided upon by an absolute 
majority of the judges, and may be elected on the basis that the Deputy Registrar shall 
be called upon to serve as required. 

6. The Registrar shall set up a Vic  ms and Witnesses Unit within the Registry. This 
Unit shall provide, in consulta  on with the Offi  ce of the Prosecutor, protec  ve 
measures and security arrangements, counseling and other appropriate assistance for 
witnesses, vic  ms who appear before the Court, and others who are at risk on account 
of tes  mony given by such witnesses. The Unit shall include staff  with exper  se in 
trauma, including trauma related to crimes of sexual violence. 

  
A  44

S

1. The Prosecutor and the Registrar shall appoint such qualifi ed staff  as may be required 
to their respec  ve offi  ces. In the case of the Prosecutor, this shall include the 
appointment of inves  gators. 

2. In the employment of staff , the Prosecutor and the Registrar shall ensure the highest 
standards of effi  ciency, competency and integrity, and shall have regard, muta  s 
mutandis, to the criteria set forth in Ar  cle 36, paragraph 8.

3. The Registrar, with the agreement of the Presidency and the Prosecutor, shall propose 
Staff  Regula  ons which include the terms and condi  ons upon which the staff  of the 
Court shall be appointed, remunerated and dismissed. The Staff  Regula  ons shall be 
approved by the Assembly of States Par  es.

4. The Court may, in excep  onal circumstances, employ the exper  se of gra  s personnel 
off ered by States Par  es, intergovernmental organiza  ons or non-governmental 
organiza  ons to assist with the work of any of the organs of the Court. The Prosecutor 
may accept any such off er on behalf of the Offi  ce of the Prosecutor. Such gra  s 
personnel shall be employed in accordance with guidelines to be established by the 
Assembly of States Par  es. 
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A  45
S  U

Before taking up their respec  ve du  es under this Statute, the judges, the Prosecutor, 
the Deputy Prosecutors, the Registrar and the Deputy Registrar shall each make a solemn 
undertaking in open court to exercise his or her respec  ve func  ons impar  ally and 
conscien  ously. 
  

A  46
R   O

1.  A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy Registrar 
shall be removed from offi  ce if a decision to this eff ect is made in accordance with 
paragraph 2, in cases where that person: 

(a) Is found to have commi  ed serious misconduct or a serious breach of his or her 
du  es under this Statute, as provided for in the Rules of Procedure and Evidence; 
or 

(b) Is unable to exercise the func  ons required by this Statute.

2. A decision as to the removal from offi  ce of a judge, the Prosecutor or a Deputy 
Prosecutor under paragraph 1 shall be made by the Assembly of States Par  es, by 
secret ballot: 

(a) In the case of a judge, by a two-thirds majority of the States Par  es upon a 
recommenda  on adopted by a two-thirds majority of the other judges; 

(b) In the case of the Prosecutor, by an absolute majority of the States Par  es; 

(c) In the case of a Deputy Prosecutor, by an absolute majority of the States Par  es 
upon the recommenda  on of the Prosecutor.

3. A decision as to the removal from offi  ce of the Registrar or Deputy Registrar shall be 
made by an absolute majority of the judges. 

4. A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar whose conduct 
or ability to exercise the func  ons of the offi  ce as required by this Statute is challenged 
under this Ar  cle shall have full opportunity to present and receive evidence and 
to make submissions in accordance with the Rules of Procedure and Evidence. The 
person in ques  on shall not otherwise par  cipate in the considera  on of the ma  er.

 
A  47

D  M

A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar who has commi  ed 
misconduct of a less serious nature than that set out in Ar  cle 46, paragraph 1, shall be 
subject to disciplinary measures, in accordance with the Rules of Procedure and Evidence. 
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A  48
P   I

1. The Court shall enjoy in the territory of each State Party such privileges and immuni  es 
as are necessary for the fulfi lment of its purposes. 

2. The judges, the Prosecutor, the Deputy Prosecutors and the Registrar shall, when 
engaged on or with respect to the business of the Court, enjoy the same privileges 
and immuni  es as are accorded to heads of diploma  c missions and shall, a  er the 
expiry of their terms of offi  ce, con  nue to be accorded immunity from legal process of 
every kind in respect of words spoken or wri  en and acts performed by them in their 
offi  cial capacity. 

3. The Deputy Registrar, the staff  of the Offi  ce of the Prosecutor and the staff  of the 
Registry shall enjoy the privileges and immuni  es and facili  es necessary for the 
performance of their func  ons, in accordance with the agreement on the privileges 
and immuni  es of the Court.

4. Counsel, experts, witnesses or any other person required to be present at the seat of 
the Court shall be accorded such treatment as is necessary for the proper func  oning 
of the Court, in accordance with the agreement on the privileges and immuni  es of 
the Court.

5. The privileges and immuni  es of: 

(a) a judge or the Prosecutor may be waived by an absolute majority of the judges; 

(b) the Registrar may be waived by the Presidency; 

(c) the Deputy Prosecutors and staff  of the Offi  ce of the Prosecutor may be waived by 
the Prosecutor; 

(d) the Deputy Registrar and staff  of the Registry may be waived by the Registrar.

A  49
S , A   E

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy 
Registrar shall receive such salaries, allowances and expenses as may be decided upon by 
the Assembly of States Par  es. These salaries and allowances shall not be reduced during 
their terms of offi  ce. 
  

A  50
O   W  L

1. The offi  cial languages of the Court shall be Arabic, Chinese, English, French, Russian 
and Spanish. The judgements of the Court, as well as other decisions resolving 
fundamental issues before the Court, shall be published in the offi  cial languages. The 
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Presidency shall, in accordance with the criteria established by the Rules of Procedure 
and Evidence, determine which decisions may be considered as resolving fundamental 
issues for the purposes of this paragraph. 

2. The working languages of the Court shall be English and French. The Rules of Procedure 
and Evidence shall determine the cases in which other offi  cial languages may be used 
as working languages. 

3. At the request of any party to a proceeding or a State allowed to intervene in a 
proceeding, the Court shall authorize a language other than English or French to be 
used by such a party or State, provided that the Court considers such authoriza  on to 
be adequately jus  fi ed. 

  
A  51

R   P   E

1.  The Rules of Procedure and Evidence shall enter into force upon adop  on by a two-
thirds majority of the members of the Assembly of States Par  es. 

2. Amendments to the Rules of Procedure and Evidence may be proposed by: 

(a) Any State Party; 

(b) The judges ac  ng by an absolute majority; or 

(c) The Prosecutor.

Such amendments shall enter into force upon adop  on by a two-thirds majority of the 
members of the Assembly of States Par  es. 

3. A  er the adop  on of the Rules of Procedure and Evidence, in urgent cases where the 
Rules do not provide for a specifi c situa  on before the Court, the judges may, by a 
two-thirds majority, draw up provisional Rules to be applied un  l adopted, amended 
or rejected at the next ordinary or special session of the Assembly of States Par  es. 

4. The Rules of Procedure and Evidence, amendments thereto and any provisional Rule 
shall be consistent with this Statute. Amendments to the Rules of Procedure and 
Evidence as well as provisional Rules shall not be applied retroac  vely to the detriment 
of the person who is being inves  gated or prosecuted or who has been convicted.

5. In the event of confl ict between the Statute and the Rules of Procedure and Evidence, 
the Statute shall prevail. 

  
A  52

R    C

1. The judges shall, in accordance with this Statute and the Rules of Procedure and 
Evidence, adopt, by an absolute majority, the Regula  ons of the Court necessary for 
its rou  ne func  oning.
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2.  The Prosecutor and the Registrar shall be consulted in the elabora  on of the 
Regula  ons and any amendments thereto. 

3.    The Regula  ons and any amendments thereto shall take eff ect upon adop  on unless 
otherwise decided by the judges. Immediately upon adop  on, they shall be circulated 
to States Par  es for comments. If within six months there are no objec  ons from a 
majority of States Par  es, they shall remain in force. 

  
P  5.  I   P

 
A  53

I    I

1. The Prosecutor shall, having evaluated the informa  on made available to him or her, 
ini  ate an inves  ga  on unless he or she determines that there is no reasonable basis 
to proceed under this Statute. In deciding whether to ini  ate an inves  ga  on, the 
Prosecutor shall consider whether: 

(a)  The informa  on available to the Prosecutor provides a reasonable basis to believe 
that a crime within the jurisdic  on of the Court has been or is being commi  ed; 

(b)  The case is or would be admissible under Ar  cle 17; and

(c) Taking into account the gravity of the crime and the interests of vic  ms, there are 
nonetheless substan  al reasons to believe that an inves  ga  on would not serve 
the interests of jus  ce.

If the Prosecutor determines that there is no reasonable basis to proceed and his or 
her determina  on is based solely on subparagraph (c) above, he or she shall inform 
the Pre-Trial Chamber. 

2.    If, upon inves  ga  on, the Prosecutor concludes that there is not a suffi  cient basis for 
a prosecu  on because: 

(a) There is not a suffi  cient legal or factual basis to seek a warrant or summons under 
Ar  cle 58; 

(b)  The case is inadmissible under Ar  cle 17; or 

(c) A prosecu  on is not in the interests of jus  ce, taking into account all the 
circumstances, including the gravity of the crime, the interests of vic  ms and the 
age or infi rmity of the alleged perpetrator, and his or her role in the alleged crime;

the Prosecutor shall inform the Pre-Trial Chamber and the State making a referral 
under Ar  cle 14 or the Security Council in a case under Ar  cle 13, paragraph (b), of his 
or her conclusion and the reasons for the conclusion. 
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3.    (a) At  the  request  of  the State making a referral under Ar  cle 14 or the Security 
Council  under  Ar  cle 13,  paragraph (b),  the Pre-Trial Chamber may review a 
decision  of  the  Prosecutor  under  paragraph  1  or  2 not to proceed and may 
request the Prosecutor to reconsider that decision. 

 (b) In addi  on, the Pre-Trial Chamber may, on its own ini  a  ve, review a decision of 
the Prosecutor not to proceed if it is based solely on paragraph 1(c) or 2(c). In such 
a case, the decision of the Prosecutor shall be eff ec  ve only if confi rmed by the 
Pre-Trial Chamber. 

4. The Prosecutor may, at any  me, reconsider a decision whether to ini  ate an 
inves  ga  on or prosecu  on based on new facts or informa  on. 

  
A  54

D   P    P  
 R   I

  
1. The Prosecutor shall: 

(a) In order to establish the truth, extend the inves  ga  on to cover all facts and 
evidence relevant to an assessment of whether there is criminal responsibility 
under this Statute, and, in doing so, inves  gate incrimina  ng and exonera  ng 
circumstances equally;

(b) Take appropriate measures to ensure the eff ec  ve inves  ga  on and prosecu  on 
of crimes within the jurisdic  on of the Court, and in doing so, respect the interests 
and personal circumstances of vic  ms and witnesses, including age, gender as 
defi ned in Ar  cle 7, paragraph 3, and health, and take into account the nature 
of the crime, in par  cular where it involves sexual violence, gender violence or 
violence against children; and 

(c) Fully respect the rights of persons arising under this Statute.

2. The Prosecutor may conduct inves  ga  ons on the territory of a State: 

(a) In accordance with the provisions of Part 9; or 

(b) As authorized by the Pre-Trial Chamber under Ar  cle 57, paragraph 3(d).

3.    The Prosecutor may: 

(a) Collect and examine evidence; 

(b)  Request the presence of and ques  on persons being inves  gated, vic  ms and 
witnesses; 

(c)  Seek the coopera  on of any State or intergovernmental organiza  on or 
arrangement in accordance with its respec  ve competence and/or mandate; 



   71ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

(d) Enter into such arrangements or agreements, not inconsistent with this Statute, 
as may be necessary to facilitate the coopera  on of a State, intergovernmental 
organiza  on or person; 

(e) Agree not to disclose, at any stage of the proceedings, documents or informa  on 
that the Prosecutor obtains on the condi  on of confi den  ality and solely for 
the purpose of genera  ng new evidence, unless the provider of the informa  on 
consents; and 

(f) Take necessary measures, or request that necessary measures be taken, to ensure 
the confi den  ality of informa  on, the protec  on of any person or the preserva  on 
of evidence.

  
A  55

R   P    I
  
1.   In respect of an inves  ga  on under this Statute, a person: 

(a)  Shall not be compelled to incriminate himself or herself or to confess guilt; 

(b)  Shall not be subjected to any form of coercion, duress or threat, to torture or to 
any other form of cruel, inhuman or degrading treatment or punishment; 

(c)   Shall, if ques  oned in a language other than a language the person fully 
understands and speaks, have, free of any cost, the assistance of a competent 
interpreter and such transla  ons as are necessary to meet the requirements of 
fairness; and 

(d)  Shall not be subjected to arbitrary arrest or deten  on, and shall not be deprived of 
his or her liberty except on such grounds and in accordance with such procedures 
as are established in this Statute.

2. Where there are grounds to believe that a person has commi  ed a crime within the 
jurisdic  on of the Court and that person is about to be ques  oned either by the 
Prosecutor, or by na  onal authori  es pursuant to a request made under Part 9, that 
person shall also have the following rights of which he or she shall be informed prior 
to being ques  oned: 

(a)  To be informed, prior to being ques  oned, that there are grounds to believe that 
he or she has commi  ed a crime within the jurisdic  on of the Court; 

(b)  To remain silent, without such silence being a considera  on in the determina  on 
of guilt or innocence; 

(c)   To have legal assistance of the person’s choosing, or, if the person does not have 
legal assistance, to have legal assistance assigned to him or her, in any case where 
the interests of jus  ce so require, and without payment by the person in any such 
case if the person does not have suffi  cient means to pay for it; and 
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(d)  To be ques  oned in the presence of counsel unless the person has voluntarily 
waived his or her right to counsel.

  
A  56

R    P -T  C   R    
U  I  O

  
1.  (a)  Where   the   Prosecutor   considers   an   inves  ga  on   to   present   a  unique 

opportunity  to  take  tes  mony or a statement from a witness or to examine, 
collect  or  test  evidence,  which  may  not  be  available subsequently for the 
purposes of a trial, the Prosecutor shall so inform the Pre-Trial Chamber. 

(b) In that case, the Pre-Trial Chamber may, upon request of the Prosecutor, take 
such measures as may be necessary to ensure the effi  ciency and integrity of the 
proceedings and, in par  cular, to protect the rights of the defence. 

(c) Unless the Pre-Trial Chamber orders otherwise, the Prosecutor shall provide the 
relevant informa  on to the person who has been arrested or appeared in response 
to a summons in connec  on with the inves  ga  on referred to in subparagraph 
(a), in order that he or she may be heard on the ma  er. 

2. The measures referred to in paragraph 1(b) may include: 

(a) Making recommenda  ons or orders regarding procedures to be followed; 

(b) Direc  ng that a record be made of the proceedings; 

(c) Appoin  ng an expert to assist; 

(d) Authorizing counsel for a person who has been arrested, or appeared before the 
Court in response to a summons, to par  cipate, or where there has not yet been 
such an arrest or appearance or counsel has not been designated, appoin  ng 
another counsel to a  end and represent the interests of the defence; 

(e) Naming one of its members or, if necessary, another available judge of the Pre-
Trial or Trial Division to observe and make recommenda  ons or orders regarding 
the collec  on and preserva  on of evidence and the ques  oning of persons; 

(f) Taking such other ac  on as may be necessary to collect or preserve evidence.

3.    (a) Where the Prosecutor has not sought measures pursuant to this Ar  cle but the 
Pre-Trial  Chamber  considers  that  such  measures  are  required  to  preserve 
evidence  that  it  deems  would  be  essen  al  for  the defence at trial, it shall 
consult with the   Prosecutor  as  to  whether  there  is  good  reason  for  the 
Prosecutor’s  failure  to  request  the  measures. If upon consulta  on, the Pre-
Trial Chamber concludes that the Prosecutor’s failure to request such measures 
is  unjus  fi ed,  the  Pre-Trial  Chamber  may  take  such  measures  on  its  own 
ini  a  ve. 
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(b) A decision of the Pre-Trial Chamber to act on its own ini  a  ve under this paragraph 
may be appealed by the Prosecutor. The appeal shall be heard on an expedited 
basis. 

4. The admissibility of evidence preserved or collected for trial pursuant to this Ar  cle, 
or the record thereof, shall be governed at trial by Ar  cle 69, and given such weight as 
determined by the Trial Chamber. 

  
A  57

F   P    P -T  C
  
1. Unless otherwise provided in this Statute, the Pre-Trial Chamber shall exercise its 

func  ons in accordance with the provisions of this Ar  cle. 

2. (a) Orders  or rulings of the Pre-Trial Chamber issued under Ar  cles 15, 18, 19, 54, 
paragraph  2,  61,  paragraph 7, and 72 must be concurred in by a majority of its 
judges. 

(b) In all other cases, a single judge of the Pre-Trial Chamber may exercise the 
func  ons provided for in this Statute, unless otherwise provided for in the Rules 
of Procedure and Evidence or by a majority of the Pre-Trial Chamber. 

3. In addi  on to its other func  ons under this Statute, the Pre-Trial Chamber may: 

(a) At the request of the Prosecutor, issue such orders and warrants as may be 
required for the purposes of an inves  ga  on; 

(b) Upon the request of a person who has been arrested or has appeared pursuant to 
a summons under Ar  cle 58, issue such orders, including measures such as those 
described in Ar  cle 56, or seek such coopera  on pursuant to Part 9 as may be 
necessary to assist the person in the prepara  on of his or her defence; 

(c) Where necessary, provide for the protec  on and privacy of vic  ms and witnesses, 
the preserva  on of evidence, the protec  on of persons who have been arrested 
or appeared in response to a summons, and the protec  on of na  onal security 
informa  on; 

(d) Authorize the Prosecutor to take specifi c inves  ga  ve steps within the territory 
of a State Party without having secured the coopera  on of that State under Part 
9 if, whenever possible having regard to the views of the State concerned, the 
Pre-Trial Chamber has determined in that case that the State is clearly unable 
to execute a request for coopera  on due to the unavailability of any authority 
or any component of its judicial system competent to execute the request for 
coopera  on under Part 9. 

(e) Where a warrant of arrest or a summons has been issued under Ar  cle 58, and 
having due regard to the strength of the evidence and the rights of the par  es 
concerned, as provided for in this Statute and the Rules of Procedure and 
Evidence, seek the coopera  on of States pursuant to Ar  cle 93, paragraph 1(k), 
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to take protec  ve measures for the purpose of forfeiture, in par  cular for the 
ul  mate benefi t of vic  ms.

A  58
I    P -T  C    

W   A    S   A
  
1. At any  me a  er the ini  a  on of an inves  ga  on, the Pre-Trial Chamber shall, on the 

applica  on of the Prosecutor, issue a warrant of arrest of a person if, having examined 
the applica  on and the evidence or other informa  on submi  ed by the Prosecutor, it 
is sa  sfi ed that: 

(a) There are reasonable grounds to believe that the person has commi  ed a crime 
within the jurisdic  on of the Court; and 

(b) The arrest of the person appears necessary: 

(i) To ensure the person’s appearance at trial,

(ii) To ensure that the person does not obstruct or endanger the inves  ga  on or 
the court proceedings, or

(iii) Where applicable, to prevent the person from con  nuing with the commission 
of that crime or a related crime which is within the jurisdic  on of the Court 
and which arises out of the same circumstances.

2. The applica  on of the Prosecutor shall contain: 

(a) The name of the person and any other relevant iden  fying informa  on; 

(b) A specifi c reference to the crimes within the jurisdic  on of the Court which the 
person is alleged to have commi  ed; 

(c) A concise statement of the facts which are alleged to cons  tute those crimes; 

(d) A summary of the evidence and any other informa  on which establish reasonable 
grounds to believe that the person commi  ed those crimes; and 

(e)  The reason why the Prosecutor believes that the arrest of the person is necessary.

3. The warrant of arrest shall contain: 

(a) The name of the person and any other relevant iden  fying informa  on; 

(b) A specifi c reference to the crimes within the jurisdic  on of the Court for which the 
person’s arrest is sought; and 

(c) A concise statement of the facts which are alleged to cons  tute those crimes.

4.    The warrant of arrest shall remain in eff ect un  l otherwise ordered by the Court. 

5.    On the basis of the warrant of arrest, the Court may request the provisional arrest or 
the arrest and surrender of the person under Part 9. 
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6. The Prosecutor may request the Pre-Trial Chamber to amend the warrant of arrest by 
modifying or adding to the crimes specifi ed therein. The Pre-Trial Chamber shall so 
amend the warrant if it is sa  sfi ed that there are reasonable grounds to believe that 
the person commi  ed the modifi ed or addi  onal crimes. 

7.  As an alterna  ve to seeking a warrant of arrest, the Prosecutor may submit an 
applica  on reques  ng that the Pre-Trial Chamber issue a summons for the person 
to appear. If the Pre-Trial Chamber is sa  sfi ed that there are reasonable grounds to 
believe that the person commi  ed the crime alleged and that a summons is suffi  cient 
to ensure the person’s appearance, it shall issue the summons, with or without 
condi  ons restric  ng liberty (other than deten  on) if provided for by na  onal law, for 
the person to appear. The summons shall contain: 

(a) The name of the person and any other relevant iden  fying informa  on; 

(b) The specifi ed date on which the person is to appear; 

(c) A specifi c reference to the crimes within the jurisdic  on of the Court which the 
person is alleged to have commi  ed; and 

(d) A concise statement of the facts which are alleged to cons  tute the crime.

The summons shall be served on the person. 
  

A  59
A  P    C  S

  
1. A State Party which has received a request for provisional arrest or for arrest and 

surrender shall immediately take steps to arrest the person in ques  on in accordance 
with its laws and the provisions of Part 9. 

2.    A person arrested shall be brought promptly before the competent judicial authority 
in the custodial State which shall determine, in accordance with the law of that State, 
that: 

(a) The warrant applies to that person; 

(b)  The person has been arrested in accordance with the proper process; and 

(c) The person’s rights have been respected.

3.  The person arrested shall have the right to apply to the competent authority in the 
custodial State for interim release pending surrender. 

4. In reaching a decision on any such applica  on, the competent authority in the custodial 
State shall consider whether, given the gravity of the alleged crimes, there are urgent 
and excep  onal circumstances to jus  fy interim release and whether necessary 
safeguards exist to ensure that the custodial State can fulfi l its duty to surrender the 
person to the Court. It shall not be open to the competent authority of the custodial 
State to consider whether the warrant of arrest was properly issued in accordance 
with Ar  cle 58, paragraph 1(a) and (b). 
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5.    The Pre-Trial Chamber shall be no  fi ed of any request for interim release and shall make 
recommenda  ons to the competent authority in the custodial State. The competent 
authority in the custodial State shall give full considera  on to such recommenda  ons, 
including any recommenda  ons on measures to prevent the escape of the person, 
before rendering its decision. 

6.    If the person is granted interim release, the Pre-Trial Chamber may request periodic 
reports on the status of the interim release. 

7.    Once ordered to be surrendered by the custodial State, the person shall be delivered 
to the Court as soon as possible. 

  
A  60

I  P    C
  
1. Upon the surrender of the person to the Court, or the person’s appearance before the 

Court voluntarily or pursuant to a summons, the Pre-Trial Chamber shall sa  sfy itself 
that the person has been informed of the crimes which he or she is alleged to have 
commi  ed, and of his or her rights under this Statute, including the right to apply for 
interim release pending trial. 

2. A person subject to a warrant of arrest may apply for interim release pending trial. If 
the Pre-Trial Chamber is sa  sfi ed that the condi  ons set forth in Ar  cle 58, paragraph 
1, are met, the person shall con  nue to be detained. If it is not so sa  sfi ed, the Pre-
Trial Chamber shall release the person, with or without condi  ons. 

3. The Pre-Trial Chamber shall periodically review its ruling on the release or deten  on of 
the person, and may do so at any  me on the request of the Prosecutor or the person. 
Upon such review, it may modify its ruling as to deten  on, release or condi  ons of 
release, if it is sa  sfi ed that changed circumstances so require. 

4. The Pre-Trial Chamber shall ensure that a person is not detained for an unreasonable 
period prior to trial due to inexcusable delay by the Prosecutor. If such delay occurs, 
the Court shall consider releasing the person, with or without condi  ons.

5. If necessary, the Pre-Trial Chamber may issue a warrant of arrest to secure the presence 
of a person who has been released. 

  
A  61

C    C   T
  
1. Subject to the provisions of paragraph 2, within a reasonable  me a  er the person’s 

surrender or voluntary appearance before the Court, the Pre-Trial Chamber shall hold 
a hearing to confi rm the charges on which the Prosecutor intends to seek trial. The 
hearing shall be held in the presence of the Prosecutor and the person charged, as 
well as his or her counsel. 
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2.    The Pre-Trial Chamber may, upon request of the Prosecutor or on its own mo  on, hold 
a hearing in the absence of the person charged to confi rm the charges on which the 
Prosecutor intends to seek trial when the person has: 

(a) Waived his or her right to be present; or 

(b)  Fled or cannot be found and all reasonable steps have been taken to secure his or 
her appearance before the Court and to inform the person of the charges and that 
a hearing to confi rm those charges will be held.

In that case, the person shall be represented by counsel where the Pre-Trial Chamber 
determines that it is in the interests of jus  ce. 

3.  Within a reasonable  me before the hearing, the person shall: 

(a) Be provided with a copy of the document containing the charges on which the 
Prosecutor intends to bring the person to trial; and 

(b)  Be informed of the evidence on which the Prosecutor intends to rely at the 
hearing.

The Pre-Trial Chamber may issue orders regarding the disclosure of informa  on for 
the purposes of the hearing. 

4.    Before the hearing, the Prosecutor may con  nue the inves  ga  on and may amend or 
withdraw any charges. The person shall be given reasonable no  ce before the hearing 
of any amendment to or withdrawal of charges. In case of a withdrawal of charges, the 
Prosecutor shall no  fy the Pre-Trial Chamber of the reasons for the withdrawal. 

5.    At the hearing, the Prosecutor shall support each charge with suffi  cient evidence to 
establish substan  al grounds to believe that the person commi  ed the crime charged. 
The Prosecutor may rely on documentary or summary evidence and need not call the 
witnesses expected to tes  fy at the trial. 

6.    At the hearing, the person may: 

(a) Object to the charges; 

(b) Challenge the evidence presented by the Prosecutor; and 

(c) Present evidence.

7. The Pre-Trial Chamber shall, on the basis of the hearing, determine whether there 
is suffi  cient evidence to establish substan  al grounds to believe that the person 
commi  ed each of the crimes charged. Based on its determina  on, the Pre-Trial 
Chamber shall: 

(a) Confi rm those charges in rela  on to which it has determined that there is suffi  cient 
evidence, and commit the person to a Trial Chamber for trial on the charges as 
confi rmed; 

(b) Decline to confi rm those charges in rela  on to which it has determined that there 
is insuffi  cient evidence; 
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(c) Adjourn the hearing and request the Prosecutor to consider: 

(i) Providing further evidence or conduc  ng further inves  ga  on with respect to 
a par  cular charge; or 

(ii)  Amending a charge because the evidence submi  ed appears to establish a 
diff erent crime within the jurisdic  on of the Court.

8. Where the Pre-Trial Chamber declines to confi rm a charge, the Prosecutor shall not be 
precluded from subsequently reques  ng its confi rma  on if the request is supported 
by addi  onal evidence. 

9. A  er the charges are confi rmed and before the trial has begun, the Prosecutor may, 
with the permission of the Pre-Trial Chamber and a  er no  ce to the accused, amend 
the charges. If the Prosecutor seeks to add addi  onal charges or to subs  tute more 
serious charges, a hearing under this Ar  cle to confi rm those charges must be held. 
A  er commencement of the trial, the Prosecutor may, with the permission of the Trial 
Chamber, withdraw the charges. 

10. Any warrant previously issued shall cease to have eff ect with respect to any charges 
which have not been confi rmed by the Pre-Trial Chamber or which have been 
withdrawn by the Prosecutor.

11. Once the charges have been confi rmed in accordance with this Ar  cle, the Presidency 
shall cons  tute a Trial Chamber which, subject to paragraph 9 and to Ar  cle 64, 
paragraph 4, shall be responsible for the conduct of subsequent proceedings and 
may exercise any func  on of the Pre-Trial Chamber that is relevant and capable of 
applica  on in those proceedings. 

  
P  6.  T  T

 
A  62

P   T

Unless otherwise decided, the place of the trial shall be the seat of the Court. 
  

A  63
T    P    A

1. The accused shall be present during the trial. 

2. If the accused, being present before the Court, con  nues to disrupt the trial, the 
Trial Chamber may remove the accused and shall make provision for him or her to 
observe the trial and instruct counsel from outside the courtroom, through the use 
of communica  ons technology, if required. Such measures shall be taken only in 
excep  onal circumstances a  er other reasonable alterna  ves have proved inadequate, 
and only for such dura  on as is strictly required. 
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A  64
F   P    T  C

1. The func  ons and powers of the Trial Chamber set out in this Ar  cle shall be exercised 
in accordance with this Statute and the Rules of Procedure and Evidence. 

2. The Trial Chamber shall ensure that a trial is fair and expedi  ous and is conducted with 
full respect for the rights of the accused and due regard for the protec  on of vic  ms 
and witnesses. 

3. Upon assignment of a case for trial in accordance with this Statute, the Trial Chamber 
assigned to deal with the case shall: 

(a) Confer with the par  es and adopt such procedures as are necessary to facilitate 
the fair and expedi  ous conduct of the proceedings; 

(b) Determine the language or languages to be used at trial; and 

(c) Subject to any other relevant provisions of this Statute, provide for disclosure of 
documents or informa  on not previously disclosed, suffi  ciently in advance of the 
commencement of the trial to enable adequate prepara  on for trial.

4. The Trial Chamber may, if necessary for its eff ec  ve and fair func  oning, refer 
preliminary issues to the Pre-Trial Chamber or, if necessary, to another available judge 
of the Pre-Trial Division. 

5.  Upon no  ce to the par  es, the Trial Chamber may, as appropriate, direct that there be 
joinder or severance in respect of charges against more than one accused. 

6. In performing its func  ons prior to trial or during the course of a trial, the Trial Chamber 
may, as necessary: 

(a) Exercise any func  ons of the Pre-Trial Chamber referred to in Ar  cle 61, paragraph 
11; 

(b) Require the a  endance and tes  mony of witnesses and produc  on of documents 
and other evidence by obtaining, if necessary, the assistance of States as provided 
in this Statute; 

(c) Provide for the protec  on of confi den  al informa  on; 

(d) Order the produc  on of evidence in addi  on to that already collected prior to the 
trial or presented during the trial by the par  es; 

(e) Provide for the protec  on of the accused, witnesses and vic  ms; and 

(f) Rule on any other relevant ma  ers.

7. The trial shall be held in public. The Trial Chamber may, however, determine that 
special circumstances require that certain proceedings be in closed session for the 
purposes set forth in Ar  cle 68, or to protect confi den  al or sensi  ve informa  on to 
be given in evidence. 
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8.    (a) At the  commencement  of  the  trial,  the  Trial Chamber shall have read to the 
accused  the  charges  previously  confi rmed by the Pre-Trial Chamber. The Trial 
Chamber  shall  sa  sfy  itself  that  the  accused understands the nature of the 
charges. It shall aff ord him or her the opportunity to make an admission of guilt in 
accordance with Ar  cle 65 or to plead not guilty. 

(b) At the trial, the presiding judge may give direc  ons for the conduct of proceedings, 
including to ensure that they are conducted in a fair and impar  al manner. Subject 
to any direc  ons of the presiding judge, the par  es may submit evidence in 
accordance with the provisions of this Statute. 

9. The Trial Chamber shall have, inter alia, the power on applica  on of a party or on its 
own mo  on to: 

(a) Rule on the admissibility or relevance of evidence; and 

(b)  Take all necessary steps to maintain order in the course of a hearing.

10.  The Trial Chamber shall ensure that a complete record of the trial, which accurately 
refl ects the proceedings, is made and that it is maintained and preserved by the 
Registrar. 

  
A  65

P    A   G

1.    Where the accused makes an admission of guilt pursuant to Ar  cle 64, paragraph 8(a), 
the Trial Chamber shall determine whether: 

(a) The accused understands the nature and consequences of the admission of guilt; 

(b) The admission is voluntarily made by the accused a  er suffi  cient consulta  on 
with defence counsel; and 

(c) The admission of guilt is supported by the facts of the case that are contained in: 

(i) The charges brought by the Prosecutor and admi  ed by the accused; 

(ii) Any materials presented by the Prosecutor which supplement the charges 
and which the accused accepts; and 

(iii) Any other evidence, such as the tes  mony of witnesses, presented by the 
Prosecutor or the accused.

2. Where the Trial Chamber is sa  sfi ed that the ma  ers referred to in paragraph 1 are 
established, it shall consider the admission of guilt, together with any addi  onal 
evidence presented, as establishing all the essen  al facts that are required to prove 
the crime to which the admission of guilt relates, and may convict the accused of that 
crime. 

3. Where the Trial Chamber is not sa  sfi ed that the ma  ers referred to in paragraph 1 
are established, it shall consider the admission of guilt as not having been made, in 
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which case it shall order that the trial be con  nued under the ordinary trial procedures 
provided by this Statute and may remit the case to another Trial Chamber. 

4. Where the Trial Chamber is of the opinion that a more complete presenta  on of the 
facts of the case is required in the interests of jus  ce, in par  cular the interests of the 
vic  ms, the Trial Chamber may: 

(a) Request  the Prosecutor to present addi  onal evidence, including the tes  mony 
of witnesses; or 

(b)  Order that the trial be con  nued under the ordinary trial procedures provided by 
this Statute, in which case it shall consider the admission of guilt as not having 
been made and may remit the case to another Trial Chamber.

5.    Any discussions between the Prosecutor and the defence regarding modifi ca  on of 
the charges, the admission of guilt or the penalty to be imposed shall not be binding 
on the Court. 

  
A  66

P   I

1. Everyone shall be presumed innocent un  l proved guilty before the Court in accordance 
with the applicable law. 

2. The onus is on the Prosecutor to prove the guilt of the accused. 

3. In order to convict the accused, the Court must be convinced of the guilt of the accused 
beyond reasonable doubt. 

  
A  67

R    A

1. In the determina  on of any charge, the accused shall be en  tled to a public hearing, 
having regard to the provisions of this Statute, to a fair hearing conducted impar  ally, 
and to the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail of the nature, cause and content of the 
charge, in a language which the accused fully understands and speaks; 

(b) To have adequate  me and facili  es for the prepara  on of the defence and to 
communicate freely with counsel of the accused’s choosing in confi dence; 

(c) To be tried without undue delay; 

(d) Subject to Ar  cle 63, paragraph 2, to be present at the trial, to conduct the 
defence in person or through legal assistance of the accused’s choosing, to be 
informed, if the accused does not have legal assistance, of this right and to have 
legal assistance assigned by the Court in any case where the interests of jus  ce so 
require, and without payment if the accused lacks suffi  cient means to pay for it; 
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(e) To examine, or have examined, the witnesses against him or her and to obtain the 
a  endance and examina  on of witnesses on his or her behalf under the same 
condi  ons as witnesses against him or her. The accused shall also be en  tled to 
raise defences and to present other evidence admissible under this Statute; 

(f) To have, free of any cost, the assistance of a competent interpreter and such 
transla  ons as are necessary to meet the requirements of fairness, if any of the 
proceedings of or documents presented to the Court are not in a language which 
the accused fully understands and speaks;

(g) Not to be compelled to tes  fy or to confess guilt and to remain silent, without 
such silence being a considera  on in the determina  on of guilt or innocence;

(h) To make an unsworn oral or wri  en statement in his or her defence; and 

(i) Not to have imposed on him or her any reversal of the burden of proof or any onus 
of rebu  al.

2. In addi  on to any other disclosure provided for in this Statute, the Prosecutor shall, as 
soon as prac  cable, disclose to the defence evidence in the Prosecutor’s possession 
or control which he or she believes shows or tends to show the innocence of the 
accused, or to mi  gate the guilt of the accused, or which may aff ect the credibility 
of prosecu  on evidence. In case of doubt as to the applica  on of this paragraph, the 
Court shall decide. 

  
A  68

P    V   W   
T  P    P

1. The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of vic  ms and witnesses. In so doing, the 
Court shall have regard to all relevant factors, including age, gender as defi ned in Ar  cle 
7, paragraph 3, and health, and the nature of the crime, in par  cular, but not limited 
to, where the crime involves sexual or gender violence or violence against children. 
The Prosecutor shall take such measures par  cularly during the inves  ga  on and 
prosecu  on of such crimes. These measures shall not be prejudicial to or inconsistent 
with the rights of the accused and a fair and impar  al trial. 

2. As an excep  on to the principle of public hearings provided for in Ar  cle 67, the 
Chambers of the Court may, to protect vic  ms and witnesses or an accused, conduct 
any part of the proceedings in camera or allow the presenta  on of evidence by 
electronic or other special means. In par  cular, such measures shall be implemented 
in the case of a vic  m of sexual violence or a child who is a vic  m or a witness, unless 
otherwise ordered by the Court, having regard to all the circumstances, par  cularly 
the views of the vic  m or witness. 

3. Where the personal interests of the vic  ms are aff ected, the Court shall permit their 
views and concerns to be presented and considered at stages of the proceedings 
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determined to be appropriate by the Court and in a manner which is not prejudicial to 
or inconsistent with the rights of the accused and a fair and impar  al trial. Such views 
and concerns may be presented by the legal representa  ves of the vic  ms where 
the Court considers it appropriate, in accordance with the Rules of Procedure and 
Evidence. 

4. The Vic  ms and Witnesses Unit may advise the Prosecutor and the Court on 
appropriate protec  ve measures, security arrangements, counselling and assistance 
as referred to in Ar  cle 43, paragraph 6. 

5. Where the disclosure of evidence or informa  on pursuant to this Statute may lead to 
the grave endangerment of the security of a witness or his or her family, the Prosecutor 
may, for the purposes of any proceedings conducted prior to the commencement 
of the trial, withhold such evidence or informa  on and instead submit a summary 
thereof. Such measures shall be exercised in a manner which is not prejudicial to or 
inconsistent with the rights of the accused and a fair and impar  al trial.

6. A State may make an applica  on for necessary measures to be taken in respect of 
the protec  on of its servants or agents and the protec  on of confi den  al or sensi  ve 
informa  on. 

  
A  69
E

1. Before tes  fying, each witness shall, in accordance with the Rules of Procedure and 
Evidence, give an undertaking as to the truthfulness of the evidence to be given by 
that witness. 

2. The tes  mony of a witness at trial shall be given in person, except to the extent provided 
by the measures set forth in Ar  cle 68 or in the Rules of Procedure and Evidence. The 
Court may also permit the giving of viva voce (oral) or recorded tes  mony of a witness 
by means of video or audio technology, as well as the introduc  on of documents 
or wri  en transcripts, subject to this Statute and in accordance with the Rules of 
Procedure and Evidence. These measures shall not be prejudicial to or inconsistent 
with the rights of the accused. 

3. The par  es may submit evidence relevant to the case, in accordance with Ar  cle 64. 
The Court shall have the authority to request the submission of all evidence that it 
considers necessary for the determina  on of the truth. 

4. The Court may rule on the relevance or admissibility of any evidence, taking into 
account, inter alia, the proba  ve value of the evidence and any prejudice that such 
evidence may cause to a fair trial or to a fair evalua  on of the tes  mony of a witness, 
in accordance with the Rules of Procedure and Evidence. 

5.    The Court shall respect and observe privileges on confi den  ality as provided for in the 
Rules of Procedure and Evidence. 
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6.  The Court shall not require proof of facts of common knowledge but may take judicial 
no  ce of them. 

7. Evidence obtained by means of a viola  on of this Statute or interna  onally recognized 
human rights shall not be admissible if: 

(a) The viola  on casts substan  al doubt on the reliability of the evidence; or 

(b) The admission of the evidence would be an  the  cal to and would seriously 
damage the integrity of the proceedings.

8. When deciding on the relevance or admissibility of evidence collected by a State, the 
Court shall not rule on the applica  on of the State’s na  onal law. 

  
A  70

O  A   A   J

1. The Court shall have jurisdic  on over the following off ences against its administra  on 
of jus  ce when commi  ed inten  onally: 

(a) Giving false tes  mony when under an obliga  on pursuant to Ar  cle 69, paragraph 
1, to tell the truth; 

(b) Presen  ng evidence that the party knows is false or forged; 

(c)  Corruptly infl uencing a witness, obstruc  ng or interfering with the a  endance 
or tes  mony of a witness, retalia  ng against a witness for giving tes  mony or 
destroying, tampering with or interfering with the collec  on of evidence; 

(d)  Impeding, in  mida  ng or corruptly infl uencing an offi  cial of the Court for the 
purpose of forcing or persuading the offi  cial not to perform, or to perform 
improperly, his or her du  es;

(e) Retalia  ng against an offi  cial of the Court on account of du  es performed by that 
or another offi  cial;

(f) Solici  ng or accep  ng a bribe as an offi  cial of the Court in connec  on with his or 
her offi  cial du  es.

2. The principles and procedures governing the Court’s exercise of jurisdic  on over 
off ences under this Ar  cle shall be those provided for in the Rules of Procedure and 
Evidence. The condi  ons for providing interna  onal coopera  on to the Court with 
respect to its proceedings under this Ar  cle shall be governed by the domes  c laws of 
the requested State. 

3. In the event of convic  on, the Court may impose a term of imprisonment not exceeding 
fi ve years, or a fi ne in accordance with the Rules of Procedure and Evidence, or both. 

4.    (a) Each State Party shall extend its criminal laws penalizing off ences against the 
integrity of its own inves  ga  ve or judicial process to off ences against the 
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administra  on of jus  ce referred to in this Ar  cle, commi  ed on its territory, or 
by one of its na  onals; 

(b) Upon request by the Court, whenever it deems it proper, the State Party shall 
submit the case to its competent authori  es for the purpose of prosecu  on. Those 
authori  es shall treat such cases with diligence and devote suffi  cient resources to 
enable them to be conducted eff ec  vely. 

  
A  71

S   M    C

1. The Court may sanc  on persons present before it who commit misconduct, including 
disrup  on of its proceedings or deliberate refusal to comply with its direc  ons, by 
administra  ve measures other than imprisonment, such as temporary or permanent 
removal from the courtroom, a fi ne or other similar measures provided for in the 
Rules of Procedure and Evidence. 

2. The procedures governing the imposi  on of the measures set forth in paragraph 1 
shall be those provided for in the Rules of Procedure and Evidence. 

  
A  72

P   N  S  I

1. This Ar  cle applies in any case where the disclosure of the informa  on or documents 
of a State would, in the opinion of that State, prejudice its na  onal security interests. 
Such cases include those falling within the scope of Ar  cle 56, paragraphs 2 and 3, 
Ar  cle 61, paragraph 3, Ar  cle 64, paragraph 3, Ar  cle 67, paragraph 2, Ar  cle 68, 
paragraph 6, Ar  cle 87, paragraph 6 and Ar  cle 93, as well as cases arising at any other 
stage of the proceedings where such disclosure may be at issue. 

2. This Ar  cle shall also apply when a person who has been requested to give informa  on 
or evidence has refused to do so or has referred the ma  er to the State on the ground 
that disclosure would prejudice the na  onal security interests of a State and the State 
concerned confi rms that it is of the opinion that disclosure would prejudice its na  onal 
security interests. 

3. Nothing in this Ar  cle shall prejudice the requirements of confi den  ality applicable 
under Ar  cle 54, paragraph 3(e) and (f), or the applica  on of Ar  cle 73. 

4. If a State learns that informa  on or documents of the State are being, or are likely to 
be, disclosed at any stage of the proceedings, and it is of the opinion that disclosure 
would prejudice its na  onal security interests, that State shall have the right to 
intervene in order to obtain resolu  on of the issue in accordance with this Ar  cle. 

5. If, in the opinion of a State, disclosure of informa  on would prejudice its na  onal 
security interests, all reasonable steps will be taken by the State, ac  ng in conjunc  on 
with the Prosecutor, the defence or the Pre-Trial Chamber or Trial Chamber, as the 
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case may be, to seek to resolve the ma  er by coopera  ve means. Such steps may 
include: 

(a) Modifi ca  on or clarifi ca  on of the request; 

(b) A determina  on by the Court regarding the relevance of the informa  on or 
evidence sought, or a determina  on as to whether the evidence, though relevant, 
could be or has been obtained from a source other than the requested State; 

(c) Obtaining the informa  on or evidence from a diff erent source or in a diff erent 
form; or 

(d) Agreement on condi  ons under which the assistance could be provided including, 
among other things, providing summaries or redac  ons, limita  ons on disclosure, 
use of in camera or ex parte proceedings, or other protec  ve measures permissible 
under the Statute and the Rules of Procedure and Evidence.

6.    Once all reasonable steps have been taken to resolve the ma  er through coopera  ve 
means, and if the State considers that there are no means or condi  ons under which 
the informa  on or documents could be provided or disclosed without prejudice to 
its na  onal security interests, it shall so no  fy the Prosecutor or the Court of the 
specifi c reasons for its decision, unless a specifi c descrip  on of the reasons would 
itself necessarily result in such prejudice to the State’s na  onal security interests.

7. Therea  er, if the Court determines that the evidence is relevant and necessary for the 
establishment of the guilt or innocence of the accused, the Court may undertake the 
following ac  ons: 

(a) Where disclosure of the informa  on or document is sought pursuant to a request 
for coopera  on under Part 9 or the circumstances described in paragraph 2, and 
the State has invoked the ground for refusal referred to in Ar  cle 93, paragraph 4: 

(i) The Court may, before making any conclusion referred to in subparagraph 7 
(a)(ii), request further consulta  ons for the purpose of considering the State’s 
representa  ons, which may include, as appropriate, hearings in camera and 
ex parte; 

(ii)  If the Court concludes that, by invoking the ground for refusal under Ar  cle 
93, paragraph 4, in the circumstances of the case, the requested State is not 
ac  ng in accordance with its obliga  ons under this Statute, the Court may 
refer the ma  er in accordance with Ar  cle 87, paragraph 7, specifying the 
reasons for its conclusion; and 

(iii) The Court may make such inference in the trial of the accused as to the existence 
or non-existence of a fact, as may be appropriate in the circumstances; or 

(b) In all other circumstances: 

(i) Order disclosure; or 
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(ii)  To the extent it does not order disclosure, make such inference in the trial of the 
accused as to the existence or non-existence of a fact, as may be appropriate 
in the circumstances.

  
A  73

T -  I   D

If a State Party is requested by the Court to provide a document or informa  on in its 
custody, possession or control, which was disclosed to it in confi dence by a State, 
intergovernmental organiza  on or interna  onal organiza  on, it shall seek the consent 
of the originator to disclose that document or informa  on. If the originator is a State 
Party, it shall either consent to disclosure of the informa  on or document or undertake 
to resolve the issue of disclosure with the Court, subject to the provisions of Ar  cle 72. If 
the originator is not a State Party and refuses to consent to disclosure, the requested State 
shall inform the Court that it is unable to provide the document or informa  on because of 
a pre-exis  ng obliga  on of confi den  ality to the originator. 
 

A  74
R    D

1. All the judges of the Trial Chamber shall be present at each stage of the trial and 
throughout their delibera  ons. The Presidency may, on a case-by-case basis, designate, 
as available, one or more alternate judges to be present at each stage of the trial 
and to replace a member of the Trial Chamber if that member is unable to con  nue 
a  ending. 

2. The Trial Chamber’s decision shall be based on its evalua  on of the evidence and 
the en  re proceedings. The decision shall not exceed the facts and circumstances 
described in the charges and any amendments to the charges. The Court may base its 
decision only on evidence submi  ed and discussed before it at the trial. 

3. The judges shall a  empt to achieve unanimity in their decision, failing which the 
decision shall be taken by a majority of the judges. 

4. The delibera  ons of the Trial Chamber shall remain secret. 

5. The decision shall be in wri  ng and shall contain a full and reasoned statement of the 
Trial Chamber’s fi ndings on the evidence and conclusions. The Trial Chamber shall 
issue one decision. When there is no unanimity, the Trial Chamber’s decision shall 
contain the views of the majority and the minority. The decision or a summary thereof 
shall be delivered in open court. 
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A  75
R   V

1.    The Court shall establish principles rela  ng to repara  ons to, or in respect of, vic  ms, 
including res  tu  on, compensa  on and rehabilita  on. On this basis, in its decision 
the Court may, either upon request or on its own mo  on in excep  onal circumstances, 
determine the scope and extent of any damage, loss and injury to, or in respect of, 
vic  ms and will state the principles on which it is ac  ng. 

2.    The Court may make an order directly against a convicted person specifying appropriate 
repara  ons to, or in respect of, vic  ms, including res  tu  on, compensa  on and 
rehabilita  on. 

Where appropriate, the Court may order that the award for repara  ons be made 
through the Trust Fund provided for in Ar  cle 79. 

3. Before making an order under this Ar  cle, the Court may invite and shall take account 
of representa  ons from or on behalf of the convicted person, vic  ms, other interested 
persons or interested States.

4. In exercising its power under this Ar  cle, the Court may, a  er a person is convicted of 
a crime within the jurisdic  on of the Court, determine whether, in order to give eff ect 
to an order which it may make under this Ar  cle, it is necessary to seek measures 
under Ar  cle 93, paragraph 1.

5. A State Party shall give eff ect to a decision under this Ar  cle as if the provisions of 
Ar  cle 109 were applicable to this Ar  cle.

6. Nothing in this Ar  cle shall be interpreted as prejudicing the rights of vic  ms under 
na  onal or interna  onal law. 

  
A  76

S

1. In the event of a convic  on, the Trial Chamber shall consider the appropriate sentence 
to be imposed and shall take into account the evidence presented and submissions 
made during the trial that are relevant to the sentence. 

2. Except where Ar  cle 65 applies and before the comple  on of the trial, the Trial 
Chamber may on its own mo  on and shall, at the request of the Prosecutor or the 
accused, hold a further hearing to hear any addi  onal evidence or submissions 
relevant to the sentence, in accordance with the Rules of Procedure and Evidence. 

3. Where paragraph 2 applies, any representa  ons under Ar  cle 75 shall be heard during 
the further hearing referred to in paragraph 2 and, if necessary, during any addi  onal 
hearing. 

4. The sentence shall be pronounced in public and, wherever possible, in the presence of 
the accused. 
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P  7. P
 

A  77
A  P

1. Subject to Ar  cle 110, the Court may impose one of the following penal  es on a 
person convicted of a crime referred to in Ar  cle 5 of this Statute: 

(a) Imprisonment for a specifi ed number of years, which may not exceed a maximum 
of 30 years; or 

(b) A term of life imprisonment when jus  fi ed by the extreme gravity of the crime and 
the individual circumstances of the convicted person.

2. In addi  on to imprisonment, the Court may order: 

(a) A fi ne under the criteria provided for in the Rules of Procedure and Evidence;

(b) A forfeiture of proceeds, property and assets derived directly or indirectly from 
that crime, without prejudice to the rights of bona fi de third par  es.

A  78
D    S

1. In determining the sentence, the Court shall, in accordance with the Rules of 
Procedure and Evidence, take into account such factors as the gravity of the crime and 
the individual circumstances of the convicted person. 

2. In imposing a sentence of imprisonment, the Court shall deduct the  me, if any, 
previously spent in deten  on in accordance with an order of the Court. The Court may 
deduct any  me otherwise spent in deten  on in connec  on with conduct underlying 
the crime. 

3.  When a person has been convicted of more than one crime, the Court shall 
pronounce a sentence for each crime and a joint sentence specifying the total period 
of imprisonment. This period shall be no less than the highest individual sentence 
pronounced and shall not exceed 30 years imprisonment or a sentence of life 
imprisonment in conformity with Ar  cle 77, paragraph 1(b). 

  
A  79

T  F

1.    A Trust Fund shall be established by decision of the Assembly of States Par  es for the 
benefi t of vic  ms of crimes within the jurisdic  on of the Court, and of the families of 
such vic  ms. 

2.    The Court may order money and other property collected through fi nes or forfeiture 
to be transferred, by order of the Court, to the Trust Fund. 
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3.   The Trust Fund shall be managed according to criteria to be determined by the 
Assembly of States Par  es. 

  
A  80

N -   N  A   
P   N  L

Nothing in this Part aff ects the applica  on by States of penal  es prescribed by their 
na  onal law, nor the law of States which do not provide for penal  es prescribed in this 
Part. 
 

P  8.  A   R
 

A  81
A  A  D   A   

C   A  S

1. A decision under Ar  cle 74 may be appealed in accordance with the Rules of Procedure 
and Evidence as follows: 

(a) The Prosecutor may make an appeal on any of the following grounds: 

(i) Procedural error, 

(ii) Error of fact, or 

(iii) Error of law; 

(b) The convicted person, or the Prosecutor on that person’s behalf, may make an 
appeal on any of the following grounds: 

(i) Procedural error, 

(ii) Error of fact, 

(iii) Error of law, or 

(iv) Any other ground that aff ects the fairness or reliability of the proceedings or 
decision.

2.    (a) A  sentence  may  be  appealed,  in  accordance with the Rules of Procedure and 
Evidence,  by  the  Prosecutor  or  the   convicted   person   on   the   ground   of 
dispropor  on between the crime and the sentence; 

(b) If on an appeal against sentence the Court considers that there are grounds 
on which the convic  on might be set aside, wholly or in part, it may invite 
the Prosecutor and the convicted person to submit grounds under Ar  cle 81, 
paragraph 1(a) or (b), and may render a decision on convic  on in accordance with 
Ar  cle 83;
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(c) The same procedure applies when the Court, on an appeal against convic  on only, 
considers that there are grounds to reduce the sentence under paragraph 2(a). 

3. (a) Unless the Trial Chamber orders otherwise, a convicted person shall remain in   
custody pending an appeal; 

(b) When a convicted person’s  me in custody exceeds the sentence of imprisonment 
imposed, that person shall be released, except that if the Prosecutor is also 
appealing, the release may be subject to the condi  ons under subparagraph (c) 
below;

(c) In case of an acqui  al, the accused shall be released immediately, subject to the 
following: 

(i) Under excep  onal circumstances, and having regard, inter alia, to the concrete 
risk of fl ight, the seriousness of the off ence charged and the probability of 
success on appeal, the Trial Chamber, at the request of the Prosecutor, may 
maintain the deten  on of the person pending appeal; 

(ii) A decision by the Trial Chamber under subparagraph (c)(i) may be appealed in 
accordance with the Rules of Procedure and Evidence.

4. Subject to the provisions of paragraph 3(a) and (b), execu  on of the decision or 
sentence shall be suspended during the period allowed for appeal and for the dura  on 
of the appeal proceedings. 

 
A  82

A  A  O  D

1. Either party may appeal any of the following decisions in accordance with the Rules of 
Procedure and Evidence: 

(a) A decision with respect to jurisdic  on or admissibility; 

(b) A decision gran  ng or denying release of the person being inves  gated or 
prosecuted; 

(c) A decision of the Pre-Trial Chamber to act on its own ini  a  ve under Ar  cle 56, 
paragraph 3; 

(d) A decision that involves an issue that would signifi cantly aff ect the fair and 
expedi  ous conduct of the proceedings or the outcome of the trial, and for which, 
in the opinion of the Pre-Trial or Trial Chamber, an immediate resolu  on by the 
Appeals Chamber may materially advance the proceedings.

2. A decision of the Pre-Trial Chamber under Ar  cle 57, paragraph 3(d), may be appealed 
against by the State concerned or by the Prosecutor, with the leave of the Pre-Trial 
Chamber. The appeal shall be heard on an expedited basis. 

3. An appeal shall not of itself have suspensive eff ect unless the Appeals Chamber so 
orders, upon request, in accordance with the Rules of Procedure and Evidence. 
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4. A legal representa  ve of the vic  ms, the convicted person or a bona fi de owner of 
property adversely aff ected by an order under Ar  cle 75 may appeal against the order 
for repara  ons, as provided in the Rules of Procedure and Evidence. 

  
A  83

P   A

1. For the purposes of proceedings under Ar  cle 81 and this Ar  cle, the Appeals Chamber 
shall have all the powers of the Trial Chamber. 

2. If the Appeals Chamber fi nds that the proceedings appealed from were unfair in a 
way that aff ected the reliability of the decision or sentence, or that the decision or 
sentence appealed from was materially aff ected by error of fact or law or procedural 
error, it may: 

(a) Reverse or amend the decision or sentence; or 

(b)  Order a new trial before a diff erent Trial Chamber.

For these purposes, the Appeals Chamber may remand a factual issue to the 
original Trial Chamber for it to determine the issue and to report back accordingly, 
or may itself call evidence to determine the issue. When the decision or sentence 
has been appealed only by the person convicted, or the Prosecutor on that person’s 
behalf, it cannot be amended to his or her detriment. 

3. If in an appeal against sentence the Appeals Chamber fi nds that the sentence is 
dispropor  onate to the crime, it may vary the sentence in accordance with Part 7. 

4. The judgement of the Appeals Chamber shall be taken by a majority of the judges 
and shall be delivered in open court. The judgment shall state the reasons on which 
it is based. When there is no unanimity, the judgement of the Appeals Chamber shall 
contain the views of the majority and the minority, but a judge may deliver a separate 
or dissen  ng opinion on a ques  on of law. 

5. The Appeals Chamber may deliver its judgement in the absence of the person acqui  ed 
or convicted. 

  
A  84

R   C   S

1. The convicted person or, a  er death, spouses, children, parents or one person alive at 
the  me of the accused’s death who has been given express wri  en instruc  ons from 
the accused to bring such a claim, or the Prosecutor on the person’s behalf, may apply 
to the Appeals Chamber to revise the fi nal judgement of convic  on or sentence on the 
grounds that: 
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(a) New evidence has been discovered that: 

(i)   Was not available at the  me of trial, and such unavailability was not wholly 
or par  ally a  ributable to the party making applica  on; and 

(ii)  Is suffi  ciently important that had it been proved at trial it would have been 
likely to have resulted in a diff erent verdict; 

(b) It has been newly discovered that decisive evidence, taken into account at trial 
and upon which the convic  on depends, was false, forged or falsifi ed; 

(c) One or more of the judges who par  cipated in convic  on or confi rma  on of the 
charges has commi  ed, in that case, an act of serious misconduct or serious 
breach of duty of suffi  cient gravity to jus  fy the removal of that judge or those 
judges from offi  ce under Ar  cle 46.

2. The Appeals Chamber shall reject the applica  on if it considers it to be unfounded. If 
it determines that the applica  on is meritorious, it may, as appropriate: 

(a) Reconvene the original Trial Chamber; 

(b)  Cons  tute a new Trial Chamber; or 

(c) Retain jurisdic  on over the ma  er, 

with a view to, a  er hearing the par  es in the manner set forth in the Rules of 
Procedure and Evidence, arriving at a determina  on on whether the judgement 
should be revised. 
  

A  85
C    A   C  P

  
1. Anyone who has been the vic  m of unlawful arrest or deten  on shall have an 

enforceable right to compensa  on. 

2. When a person has by a fi nal decision been convicted of a criminal off ence, and 
when subsequently his or her convic  on has been reversed on the ground that a 
new or newly discovered fact shows conclusively that there has been a miscarriage of 
jus  ce, the person who has suff ered punishment as a result of such convic  on shall 
be compensated according to law, unless it is proved that the non-disclosure of the 
unknown fact in  me is wholly or partly a  ributable to him or her. 

3. In excep  onal circumstances, where the Court fi nds conclusive facts showing that 
there has been a grave and manifest miscarriage of jus  ce, it may in its discre  on 
award compensa  on, according to the criteria provided in the Rules of Procedure and 
Evidence, to a person who has been released from deten  on following a fi nal decision 
of acqui  al or a termina  on of the proceedings for that reason. 
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P  9.  
I  C   J  A

 
A  86

G  O   C

States Par  es shall, in accordance with the provisions of this Statute, cooperate fully with 
the Court in its inves  ga  on and prosecu  on of crimes within the jurisdic  on of the Court. 
  

A  87
R   C : G  P

1.    (a) The  Court  shall  have  the  authority  to  make  requests  to  States  Par  es for  
coopera  on. The requests shall be transmi  ed through the diploma  c channel or 
any other appropriate channel  as  may  be  designated  by  each  State Party upon 
ra  fi ca  on, acceptance, approval or accession. 

Subsequent changes to the designa  on shall be made by each State Party  in 
accordance with the Rules of Procedure and Evidence. 

 (b) When appropriate, without prejudice to the provisions of subparagraph (a), 
requests may also be transmi  ed through the Interna  onal Criminal Police 
Organiza  on or any appropriate regional organiza  on. 

2. Requests for coopera  on and any documents suppor  ng the request shall either be 
in or be accompanied by a transla  on into an offi  cial language of the requested State 
or one of the working languages of the Court, in accordance with the choice made by 
that State upon ra  fi ca  on, acceptance, approval or accession. 

Subsequent changes to this choice shall be made in accordance with the Rules of 
Procedure and Evidence. 

3. The requested State shall keep confi den  al a request for coopera  on and any 
documents suppor  ng the request, except to the extent that the disclosure is 
necessary for execu  on of the request. 

4. In rela  on to any request for assistance presented under this Part, the Court may take 
such measures, including measures related to the protec  on of informa  on, as may be 
necessary to ensure the safety or physical or psychological well-being of any vic  ms, 
poten  al witnesses and their families. The Court may request that any informa  on 
that is made available under this Part shall be provided and handled in a manner that 
protects the safety and physical or psychological well-being of any vic  ms, poten  al 
witnesses and their families. 

5.    (a) The  Court  may invite any State not party to this Statute to provide assistance 
under this Part on the basis of an ad hoc arrangement, an agreement with such 
State or any other appropriate basis. 
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 (b) Where a State not party to this Statute, which has entered into an ad hoc 
arrangement or an agreement with the Court, fails to cooperate with requests 
pursuant to any such arrangement or agreement, the Court may so inform the 
Assembly of States Par  es or, where the Security Council referred the ma  er to 
the Court, the Security Council. 

6. The Court may ask any intergovernmental organiza  on to provide informa  on or 
documents. The Court may also ask for other forms of coopera  on and assistance 
which may be agreed upon with such an organiza  on and which are in accordance 
with its competence or mandate. 

7. Where a State Party fails to comply with a request to cooperate by the Court contrary 
to the provisions of this Statute, thereby preven  ng the Court from exercising its 
func  ons and powers under this Statute, the Court may make a fi nding to that eff ect 
and refer the ma  er to the Assembly of States Par  es or, where the Security Council 
referred the ma  er to the Court, to the Security Council. 

  
A  88

A   P   N  L

States Par  es shall ensure that there are procedures available under their na  onal law for 
all of the forms of coopera  on which are specifi ed under this Part. 
  

A  89
S   P    C

1. The Court may transmit a request for the arrest and surrender of a person, together 
with the material suppor  ng the request outlined in Ar  cle 91, to any State on the 
territory of which that person may be found and shall request the coopera  on of that 
State in the arrest and surrender of such a person. States Par  es shall, in accordance 
with the provisions of this Part and the procedure under their na  onal law, comply 
with requests for arrest and surrender. 

2. Where the person sought for surrender brings a challenge before a na  onal court on 
the basis of the principle of ne bis in idem as provided in Ar  cle 20, the requested State 
shall immediately consult with the Court to determine if there has been a relevant 
ruling on admissibility. If the case is admissible, the requested State shall proceed with 
the execu  on of the request. If an admissibility ruling is pending, the requested State 
may postpone the execu  on of the request for surrender of the person un  l the Court 
makes a determina  on on admissibility. 

3.    (a) A State  Party  shall  authorize,  in accordance with its na  onal procedural law, 
transporta  on through its territory of a person being surrendered to the Court by 
another  State, except where  transit  through  that  State  would impede or delay 
the surrender.  
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(b)  A request by the Court for transit shall be transmi  ed in accordance with Ar  cle 
87. The request for transit shall contain: 

(i) A descrip  on of the person being transported;

(ii) A brief statement of the facts of the case and their legal characteriza  on; and

 (iii) The warrant for arrest and surrender;

(c) A person being transported shall be detained in custody during the period of 
transit; 

(d) No authoriza  on is required if the person is transported by air and no landing is 
scheduled on the territory of the transit State; 

(e) If an unscheduled landing occurs on the territory of the transit State, that State 
may require a request for transit from the Court as provided for in subparagraph 
(b). The transit State shall detain the person being transported un  l the request 
for transit is received and the transit is eff ected, provided that deten  on for 
purposes of this subparagraph may not be extended beyond 96 hours from the 
unscheduled landing unless the request is received within that  me. 

4. If the person sought is being proceeded against or is serving a sentence in the requested 
State for a crime diff erent from that for which surrender to the Court is sought, the 
requested State, a  er making its decision to grant the request, shall consult with the 
Court. 

 
A  90

C  R

1.  A State Party which receives a request from the Court for the surrender of a person 
under Ar  cle 89 shall, if it also receives a request from any other State for the extradi  on 
of the same person for the same conduct which forms the basis of the crime for which 
the Court seeks the person’s surrender, no  fy the Court and the reques  ng State of 
that fact. 

2.    Where the reques  ng State is a State Party, the requested State shall give priority to 
the request from the Court if: 

(a) The Court has, pursuant to Ar  cle 18 or 19, made a determina  on that the case 
in respect of which surrender is sought is admissible and that determina  on takes 
into account the inves  ga  on or prosecu  on conducted by the reques  ng State 
in respect of its request for extradi  on; or 

(b) The Court makes the determina  on described in subparagraph (a) pursuant to the 
requested State’s no  fi ca  on under paragraph 1.

3. Where a determina  on under paragraph 2(a) has not been made, the requested State 
may, at its discre  on, pending the determina  on of the Court under paragraph 2(b), 
proceed to deal with the request for extradi  on from the reques  ng State but shall 
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not extradite the person un  l the Court has determined that the case is inadmissible. 
The Court’s determina  on shall be made on an expedited basis. 

4. If the reques  ng State is a State not Party to this Statute the requested State, if it is not 
under an interna  onal obliga  on to extradite the person to the reques  ng State, shall 
give priority to the request for surrender from the Court, if the Court has determined 
that the case is admissible. 

5. Where a case under paragraph 4 has not been determined to be admissible by the 
Court, the requested State may, at its discre  on, proceed to deal with the request for 
extradi  on from the reques  ng State. 

6. In cases where paragraph 4 applies except that the requested State is under an exis  ng 
interna  onal obliga  on to extradite the person to the reques  ng State not Party to 
this Statute, the requested State shall determine whether to surrender the person to 
the Court or extradite the person to the reques  ng State. In making its decision, the 
requested State shall consider all the relevant factors, including but not limited to: 

(a) The respec  ve dates of the requests; 

(b) The interests of the reques  ng State including, where relevant, whether the crime 
was commi  ed in its territory and the na  onality of the vic  ms and of the person 
sought; and 

(c) The possibility of subsequent surrender between the Court and the reques  ng 
State.

7. Where a State Party which receives a request from the Court for the surrender of a 
person also receives a request from any State for the extradi  on of the same person 
for conduct other than that which cons  tutes the crime for which the Court seeks the 
person’s surrender: 

(a)  The requested State shall, if it is not under an exis  ng interna  onal obliga  on to 
extradite the person to the reques  ng State, give priority to the request from the 
Court; 

(b) The requested State shall, if it is under an exis  ng interna  onal obliga  on to 
extradite the person to the reques  ng State, determine whether to surrender the 
person to the Court or to extradite the person to the reques  ng State. In making 
its decision, the requested State shall consider all the relevant factors, including 
but not limited to those set out in paragraph 6, but shall give special considera  on 
to the rela  ve nature and gravity of the conduct in ques  on.

8. Where pursuant to a no  fi ca  on under this Ar  cle, the Court has determined a case 
to be inadmissible, and subsequently extradi  on to the reques  ng State is refused, 
the requested State shall no  fy the Court of this decision. 
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A  91
C   R   A   S

1. A request for arrest and surrender shall be made in wri  ng. In urgent cases, a request 
may be made by any medium capable of delivering a wri  en record, provided that the 
request shall be confi rmed through the channel provided for in Ar  cle 87, paragraph 
1(a). 

2. In the case of a request for the arrest and surrender of a person for whom a warrant 
of arrest has been issued by the Pre-Trial Chamber under Ar  cle 58, the request shall 
contain or be supported by: 

(a)  Informa  on describing the person sought, suffi  cient to iden  fy the person, and 
informa  on as to that person’s probable loca  on; 

(b)  A copy of the warrant of arrest; and 

(c) Such documents, statements or informa  on as may be necessary to meet the 
requirements for the surrender process in the requested State, except that those 
requirements should not be more burdensome than those applicable to requests 
for extradi  on pursuant to trea  es or arrangements between the requested State 
and other States and should, if possible, be less burdensome, taking into account 
the dis  nct nature of the Court.

3. In the case of a request for the arrest and surrender of a person already convicted, the 
request shall contain or be supported by: 

(a) A copy of any warrant of arrest for that person; 

(b) A copy of the judgement of convic  on; 

(c) Informa  on to demonstrate that the person sought is the one referred to in the 
judgement of convic  on; and 

(d) If the person sought has been sentenced, a copy of the sentence imposed and, in 
the case of a sentence for imprisonment, a statement of any  me already served 
and the  me remaining to be served.

4. Upon the request of the Court, a State Party shall consult with the Court, either 
generally or with respect to a specifi c ma  er, regarding any requirements under its 
na  onal law that may apply under paragraph 2(c). During the consulta  ons, the State 
Party shall advise the Court of the specifi c requirements of its na  onal law. 

  
A  92

P  A

1. In urgent cases, the Court may request the provisional arrest of the person sought, 
pending presenta  on of the request for surrender and the documents suppor  ng the 
request as specifi ed in Ar  cle 91. 
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2. The request for provisional arrest shall be made by any medium capable of delivering 
a wri  en record and shall contain: 

(a) Informa  on describing the person sought, suffi  cient to iden  fy the person, and 
informa  on as to that person’s probable loca  on; 

(b) A concise statement of the crimes for which the person’s arrest is sought and of 
the facts which are alleged to cons  tute those crimes, including, where possible, 
the date and loca  on of the crime; 

(c) A statement of the existence of a warrant of arrest or a judgement of convic  on 
against the person sought; and 

(d) A statement that a request for surrender of the person sought will follow.

3. A person who is provisionally arrested may be released from custody if the requested 
State has not received the request for surrender and the documents suppor  ng 
the request as specifi ed in Ar  cle 91 within the  me limits specifi ed in the Rules of 
Procedure and Evidence. However, the person may consent to surrender before the 
expira  on of this period if permi  ed by the law of the requested State. In such a case, 
the requested State shall proceed to surrender the person to the Court as soon as 
possible. 

4. The fact that the person sought has been released from custody pursuant to paragraph 
3 shall not prejudice the subsequent arrest and surrender of that person if the request 
for surrender and the documents suppor  ng the request are delivered at a later date. 

  
A  93

O  F   C

1. States Par  es shall, in accordance with the provisions of this Part and under procedures 
of na  onal law, comply with requests by the Court to provide the following assistance 
in rela  on to inves  ga  ons or prosecu  ons: 

(a) The iden  fi ca  on and whereabouts of persons or the loca  on of items; 

(b) The taking of evidence, including tes  mony under oath, and the produc  on of 
evidence, including expert opinions and reports necessary to the Court; 

(c) The ques  oning of any person being inves  gated or prosecuted; 

(d) The service of documents, including judicial documents; 

(e)  Facilita  ng the voluntary appearance of persons as witnesses or experts before 
the Court; 

(f)   The temporary transfer of persons as provided in paragraph 7; 

(g) The examina  on of places or sites, including the exhuma  on and examina  on of 
grave sites; 

(h)  The execu  on of searches and seizures; 
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(i) The provision of records and documents, including offi  cial records and documents; 

(j) The protec  on of vic  ms and witnesses and the preserva  on of evidence; 

(k) The iden  fi ca  on, tracing and freezing or seizure of proceeds, property and assets 
and instrumentali  es of crimes for the purpose of eventual forfeiture, without 
prejudice to the rights of bona fi de third par  es; and 

(l) Any other type of assistance which is not prohibited by the law of the requested 
State, with a view to facilita  ng the inves  ga  on and prosecu  on of crimes within 
the jurisdic  on of the Court.

2. The Court shall have the authority to provide an assurance to a witness or an expert 
appearing before the Court that he or she will not be prosecuted, detained or subjected 
to any restric  on of personal freedom by the Court in respect of any act or omission 
that preceded the departure of that person from the requested State. 

3. Where execu  on of a par  cular measure of assistance detailed in a request presented 
under paragraph 1, is prohibited in the requested State on the basis of an exis  ng 
fundamental legal principle of general applica  on, the requested State shall promptly 
consult with the Court to try to resolve the ma  er. In the consulta  ons, considera  on 
should be given to whether the assistance can be rendered in another manner or 
subject to condi  ons. If a  er consulta  ons the ma  er cannot be resolved, the Court 
shall modify the request as necessary. 

4. In accordance with Ar  cle 72, a State Party may deny a request for assistance, in whole 
or in part, only if the request concerns the produc  on of any documents or disclosure 
of evidence which relates to its na  onal security. 

5. Before denying a request for assistance under paragraph 1(l), the requested State shall 
consider whether the assistance can be provided subject to specifi ed condi  ons, or 
whether the assistance can be provided at a later date or in an alterna  ve manner, 
provided that if the Court or the Prosecutor accepts the assistance subject to 
condi  ons, the Court or the Prosecutor shall abide by them. 

6. If a request for assistance is denied, the requested State Party shall promptly inform 
the Court or the Prosecutor of the reasons for such denial. 

7. (a) The  Court  may  request  the  temporary  transfer  of  a  person  in  custody  
for purposes of iden  fi ca  on or for obtaining tes  mony or other assistance.  The 
person may be transferred if the following condi  ons are fulfi lled: 

(i) The person freely gives his or her informed consent to the transfer; and 

(ii)  The requested State agrees to the transfer, subject to such condi  ons as that 
State and the Court may agree.

(b) The person being transferred shall remain in custody. When the purposes of the 
transfer have been fulfi lled, the Court shall return the person without delay to the 
requested State. 
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8.    (a) The Court shall ensure the confi den  ality of documents and informa  on, except   
as required for the inves  ga  on and proceedings described in the request. 

(b) The requested State may, when necessary, transmit documents or informa  on to 
the Prosecutor on a confi den  al basis. The Prosecutor may then use them solely 
for the purpose of genera  ng new evidence. 

(c) The requested State may, on its own mo  on or at the request of the Prosecutor, 
subsequently consent to the disclosure of such documents or informa  on. They 
may then be used as evidence pursuant to the provisions of Parts 5 and 6 and in 
accordance with the Rules of Procedure and Evidence. 

9.    (a) (i) In the event that a State Party receives compe  ng requests, other than for 
surrender or extradi  on,  from the Court and from another State pursuant to  
an interna  onal obliga  on, the State Party shall  endeavour, in consulta  on 
with the Court and the other State, to meet both requests, if necessary by 
postponing or a  aching condi  ons to one or the other request. 

(ii) Failing that, compe  ng requests shall be resolved in accordance with the 
principles established in Ar  cle 90. 

(b) Where, however, the request from the Court concerns informa  on, property 
or persons which are subject to the control of a third State or an interna  onal 
organiza  on by virtue of an interna  onal agreement, the requested States shall 
so inform the Court and the Court shall direct its request to the third State or 
interna  onal organiza  on. 

10. (a) The Court may, upon request, cooperate with and provide assistance to a State 
Party  conduc  ng  an  inves  ga  on  into  or  trial  in  respect  of conduct which 
cons  tutes a crime within the jurisdic  on  of the Court or which  cons  tutes a 
serious crime under the na  onal law of the reques  ng State. 

(b) (i) The assistance provided under subparagraph (a) shall include, inter alia: 

a. The transmission of statements, documents or other types of evidence 
obtained in the course of an inves  ga  on or a trial conducted by the 
Court; and

b. The ques  oning of any person detained by order of the Court;

(ii) In the case of assistance under subparagraph (b)(i)a: 

a. If the documents or other types of evidence have been obtained with the 
assistance of a State, such transmission shall require the consent of that 
State;

b. If the statements, documents or other types of evidence have been 
provided by a witness or expert, such transmission shall be subject to the 
provisions of Ar  cle 68.
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(c) The Court may, under the condi  ons set out in this paragraph, grant a request for 
assistance under this paragraph from a State which is not a Party to this Statute. 

  
A  94

P   E    R   R   
O  I   P

  
1. If the immediate execu  on of a request would interfere with an ongoing inves  ga  on 

or prosecu  on of a case diff erent from that to which the request relates, the requested 
State may postpone the execu  on of the request for a period of  me agreed upon 
with the Court. However, the postponement shall be no longer than is necessary to 
complete the relevant inves  ga  on or prosecu  on in the requested State. Before 
making a decision to postpone, the requested State should consider whether the 
assistance may be immediately provided subject to certain condi  ons. 

2. If a decision to postpone is taken pursuant to paragraph 1, the Prosecutor may, 
however, seek measures to preserve evidence, pursuant to Ar  cle 93, paragraph 1(j). 

  
A  95

P   E    R  
R    A  C

  
Where there is an admissibility challenge under considera  on by the Court pursuant to 
Ar  cle 18 or 19, the requested State may postpone the execu  on of a request under this 
Part pending a determina  on by the Court, unless the Court has specifi cally ordered that 
the Prosecutor may pursue the collec  on of such evidence pursuant to Ar  cle 18 or 19. 
  

A  96
C   R   O  F  

A   A  93
  
1. A request for other forms of assistance referred to in Ar  cle 93 shall be made in 

wri  ng. In urgent cases, a request may be made by any medium capable of delivering 
a wri  en record, provided that the request shall be confi rmed through the channel 
provided for in Ar  cle 87, paragraph 1(a).

2. The request shall, as applicable, contain or be supported by the following: 

(a)  A concise statement of the purpose of the request and the assistance sought, 
including the legal basis and the grounds for the request; 

(b) As much detailed informa  on as possible about the loca  on or iden  fi ca  on of 
any person or place that must be found or iden  fi ed in order for the assistance 
sought to be provided; 
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(c) A concise statement of the essen  al facts underlying the request; 

(d) The reasons for and details of any procedure or requirement to be followed; 

(e) Such informa  on as may be required under the law of the requested State in order 
to execute the request; and 

(f) Any other informa  on relevant in order for the assistance sought to be provided.

3. Upon the request of the Court, a State Party shall consult with the Court, either 
generally or with respect to a specifi c ma  er, regarding any requirements under its 
na  onal law that may apply under paragraph 2(e). During the consulta  ons, the State 
Party shall advise the Court of the specifi c requirements of its na  onal law. 

4. The provisions of this Ar  cle shall, where applicable, also apply in respect of a request 
for assistance made to the Court. 

  
A  97

C
  
Where a State Party receives a request under this Part in rela  on to which it iden  fi es 
problems which may impede or prevent the execu  on of the request, that State shall 
consult with the Court without delay in order to resolve the ma  er.  Such problems may 
include, inter alia: 

(a) Insuffi  cient informa  on to execute the request; 

(b) In the case of a request for surrender, the fact that despite best eff orts, the person 
sought cannot be located or that the inves  ga  on conducted has determined that 
the person in the requested State is clearly not the person named in the warrant; 
or 

(c) The fact that execu  on of the request in its current form would require the 
requested State to breach a pre-exis  ng treaty obliga  on undertaken with respect 
to another State.

  
A  98

C   R   W   
I   C   S

  
1. The Court may not proceed with a request for surrender or assistance which would 

require the requested State to act inconsistently with its obliga  ons under interna  onal 
law with respect to the State or diploma  c immunity of a person or property of a 
third State, unless the Court can fi rst obtain the coopera  on of that third State for the 
waiver of the immunity. 

2. The Court may not proceed with a request for surrender which would require 
the requested State to act inconsistently with its obliga  ons under interna  onal 
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agreements pursuant to which the consent of a sending State is required to surrender 
a person of that State to the Court, unless the Court can fi rst obtain the coopera  on 
of the sending State for the giving of consent for the surrender. 

  
A  99

E   R   A  93  96
  
1. Requests for assistance shall be executed in accordance with the relevant procedure 

under the law of the requested State and, unless prohibited by such law, in the 
manner specifi ed in the request, including following any procedure outlined therein or 
permi   ng persons specifi ed in the request to be present at and assist in the execu  on 
process. 

2. In the case of an urgent request, the documents or evidence produced in response 
shall, at the request of the Court, be sent urgently. 

3. Replies from the requested State shall be transmi  ed in their original language and 
form. 

4. Without prejudice to other Ar  cles in this Part, where it is necessary for the successful 
execu  on of a request which can be executed without any compulsory measures, 
including specifi cally the interview of or taking evidence from a person on a voluntary 
basis, including doing so without the presence of the authori  es of the requested 
State Party if it is essen  al for the request to be executed, and the examina  on without 
modifi ca  on of a public site or other public place, the Prosecutor may execute such 
request directly on the territory of a State as follows: 

(a) When the State Party requested is a State on the territory of which the crime 
is alleged to have been commi  ed, and there has been a determina  on of 
admissibility pursuant to Ar  cle 18 or 19, the Prosecutor may directly execute 
such request following all possible consulta  ons with the requested State Party; 

(b)  In other cases, the Prosecutor may execute such request following consulta  ons 
with the requested State Party and subject to any reasonable condi  ons or 
concerns raised by that State Party. Where the requested State Party iden  fi es 
problems with the execu  on of a request pursuant to this subparagraph it shall, 
without delay, consult with the Court to resolve the ma  er.

5. Provisions allowing a person heard or examined by the Court under Ar  cle 72 to invoke 
restric  ons designed to prevent disclosure of confi den  al informa  on connected with 
na  onal security shall also apply to the execu  on of requests for assistance under this 
Ar  cle. 

  



   105ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

A  100
C

  
1. The ordinary costs for execu  on of requests in the territory of the requested State 

shall be borne by that State, except for the following, which shall be borne by the 
Court: 

(a) Costs associated with the travel and security of witnesses and experts or the 
transfer under Ar  cle 93 of persons in custody; 

(b) Costs of transla  on, interpreta  on and transcrip  on; 

(c) Travel and subsistence costs of the judges, the Prosecutor, the Deputy Prosecutors, 
the Registrar, the Deputy Registrar and staff  of any organ of the Court; 

(d)  Costs of any expert opinion or report requested by the Court; 

(e)  Costs associated with the transport of a person being surrendered to the Court by 
a custodial State; and 

(f) Following consulta  ons, any extraordinary costs that may result from the execu  on 
of a request.

2. The provisions of paragraph 1 shall, as appropriate, apply to requests from States 
Par  es to the Court.   In that case, the Court shall bear the ordinary costs of execu  on. 

  
A  101

R   S
  
1. A person surrendered to the Court under this Statute shall not be proceeded against, 

punished or detained for any conduct commi  ed prior to surrender, other than the 
conduct or course of conduct which forms the basis of the crimes for which that 
person has been surrendered. 

2. The Court may request a waiver of the requirements of paragraph 1 from the State 
which surrendered the person to the Court and, if necessary, the Court shall provide 
addi  onal informa  on in accordance with Ar  cle 91. States Par  es shall have the 
authority to provide a waiver to the Court and should endeavour to do so. 

  
A  102

U   T
  
For the purposes of this Statute: 

(a) “surrender” means the delivering up of a person by a State to the Court, pursuant 
to this Statute.

(b) “extradi  on” means the delivering up of a person by one State to another as 
provided by treaty, conven  on or na  onal legisla  on. 
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P  10. E
 

A  103
R   S   E  

S   I

1.  (a)  A sentence of imprisonment shall be served in a State designated by the Court 
from  a  list  of  States  which  have  indicated  to  the Court their willingness to  
accept sentenced persons. 

(b)  At the  me of declaring its willingness to accept sentenced persons, a State may 
a  ach condi  ons to its acceptance as agreed by the Court and in accordance with 
this Part. 

(c)  A State designated in a par  cular case shall promptly inform the Court whether it 
accepts the Court’s designa  on. 

2.  (a)  The State of enforcement shall no  fy the Court of any circumstances, including 
the exercise of any condi  ons agreed under paragraph 1, which could materially 
aff ect  the  terms  or  extent  of the imprisonment. The Court shall be given at 
least 45 days’ no  ce of any  such  known or foreseeable circumstances. During 
this period, the State of enforcement shall take no ac  on that might prejudice its 
obliga  ons under Ar  cle 110. 

 (b) Where the Court cannot agree to the circumstances referred to in subparagraph 
(a), it shall no  fy the State of enforcement and proceed in accordance with Ar  cle 
104, paragraph 1. 

3. In exercising its discre  on to make a designa  on under paragraph 1, the Court shall 
take into account the following: 

(a) The principle that States Par  es should share the responsibility for enforcing 
sentences of imprisonment, in accordance with principles of equitable distribu  on, 
as provided in the Rules of Procedure and Evidence; 

(b) The applica  on of widely accepted interna  onal treaty standards governing the 
treatment of prisoners; 

(c) The views of the sentenced person;

(d) The na  onality of the sentenced person; 

(e) Such other factors regarding the circumstances of the crime or the person 
sentenced, or the eff ec  ve enforcement of the sentence, as may be appropriate 
in designa  ng the State of enforcement. 

4. If no State is designated under paragraph 1, the sentence of imprisonment shall be 
served in a prison facility made available by the host State, in accordance with the 
condi  ons set out in the headquarters agreement referred to in Ar  cle 3, paragraph 2. 
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In such a case, the costs arising out of the enforcement of a sentence of imprisonment 
shall be borne by the Court. 

  
A  104

C   D   S   E

1. The Court may, at any  me, decide to transfer a sentenced person to a prison of 
another State. 

2.  A sentenced person may, at any  me, apply to the Court to be transferred from the 
State of enforcement. 

  
A  105

E    S

1. Subject to condi  ons which a State may have specifi ed in accordance with Ar  cle 103, 
paragraph 1(b), the sentence of imprisonment shall be binding on the States Par  es, 
which shall in no case modify it. 

2. The Court alone shall have the right to decide any applica  on for appeal and revision. 
The State of enforcement shall not impede the making of any such applica  on by a 
sentenced person. 

  
A  106

S   E   
S   C   I

1. The enforcement of a sentence of imprisonment shall be subject to the supervision of 
the Court and shall be consistent with widely accepted interna  onal treaty standards 
governing treatment of prisoners. 

2. The condi  ons of imprisonment shall be governed by the law of the State of 
enforcement and shall be consistent with widely accepted interna  onal treaty 
standards governing treatment of prisoners; in no case shall such condi  ons be more 
or less favourable than those available to prisoners convicted of similar off ences in the 
State of enforcement. 

3. Communica  ons between a sentenced person and the Court shall be unimpeded and 
confi den  al. 

  
A  107

T    P   C   S

1. Following comple  on of the sentence, a person who is not a na  onal of the State 
of enforcement may, in accordance with the law of the State of enforcement, be 
transferred to a State which is obliged to receive him or her, or to another State 
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which agrees to receive him or her, taking into account any wishes of the person to 
be transferred to that State, unless the State of enforcement authorizes the person to 
remain in its territory. 

2. If no State bears the costs arising out of transferring the person to another State 
pursuant to paragraph 1, such costs shall be borne by the Court. 

3.  Subject to the provisions of Ar  cle 108, the State of enforcement may also, in 
accordance with its na  onal law, extradite or otherwise surrender the person to a 
State which has requested the extradi  on or surrender of the person for purposes of 
trial or enforcement of a sentence.

A  108
L    P   

P   O  O

1. A sentenced person in the custody of the State of enforcement shall not be subject to 
prosecu  on or punishment or to extradi  on to a third State for any conduct engaged 
in prior to that person’s delivery to the State of enforcement, unless such prosecu  on, 
punishment or extradi  on has been approved by the Court at the request of the State 
of enforcement. 

2. The Court shall decide the ma  er a  er having heard the views of the sentenced 
person.

3. Paragraph 1 shall cease to apply if the sentenced person remains voluntarily for more 
than 30 days in the territory of the State of enforcement a  er having served the full 
sentence imposed by the Court, or returns to the territory of that State a  er having 
le   it. 

  
A  109

E   F   F  M

1. States Par  es shall give eff ect to fi nes or forfeitures ordered by the Court under Part 7, 
without prejudice to the rights of bona fi de third par  es, and in accordance with the 
procedure of their na  onal law. 

2. If a State Party is unable to give eff ect to an order for forfeiture, it shall take measures 
to recover the value of the proceeds, property or assets ordered by the Court to be 
forfeited, without prejudice to the rights of bona fi de third par  es. 

3. Property, or the proceeds of the sale of real property or, where appropriate, the sale 
of other property, which is obtained by a State Party as a result of its enforcement of 
a judgement of the Court shall be transferred to the Court. 
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A  110
R    C  C  R   S

1. The State of enforcement shall not release the person before expiry of the sentence 
pronounced by the Court. 

2. The Court alone shall have the right to decide any reduc  on of sentence, and shall rule 
on the ma  er a  er having heard the person. 

3. When the person has served two-thirds of the sentence, or 25 years in the case of life 
imprisonment, the Court shall review the sentence to determine whether it should be 
reduced. Such a review shall not be conducted before that  me. 

4. In its review under paragraph 3, the Court may reduce the sentence if it fi nds that one 
or more of the following factors are present: 

(a) The early and con  nuing willingness of the person to cooperate with the Court in 
its inves  ga  ons and prosecu  ons;

(b) The voluntary assistance of the person in enabling the enforcement of the 
judgements and orders of the Court in other cases, and in par  cular providing 
assistance in loca  ng assets subject to orders of fi ne, forfeiture or repara  on 
which may be used for the benefi t of vic  ms; or 

(c) Other factors establishing a clear and signifi cant change of circumstances suffi  cient 
to jus  fy the reduc  on of sentence, as provided in the Rules of Procedure and 
Evidence.

5. If the Court determines in its ini  al review under paragraph 3 that it is not appropriate 
to reduce the sentence, it shall therea  er review the ques  on of reduc  on of sentence 
at such intervals and applying such criteria as provided for in the Rules of Procedure 
and Evidence. 

  
A  111

E

If a convicted person escapes from custody and fl ees the State of enforcement, that State 
may, a  er consulta  on with the Court, request the person’s surrender from the State in 
which the person is located pursuant to exis  ng bilateral or mul  lateral arrangements, 
or may request that the Court seek the person’s surrender, in accordance with Part 9. It 
may direct that the person be delivered to the State in which he or she was serving the 
sentence or to another State designated by the Court. 
  



110 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

P  11.  A   S  P
 

A  112
A   S  P

1. An Assembly of States Par  es to this Statute is hereby established. Each State Party 
shall have one representa  ve in the Assembly who may be accompanied by alternates 
and advisers. Other States which have signed this Statute or the Final Act may be 
observers in the Assembly.

2. The Assembly shall: 

(a) Consider and adopt, as appropriate, recommenda  ons of the Preparatory 
Commission; 

(b) Provide management oversight to the Presidency, the Prosecutor and the Registrar 
regarding the administra  on of the Court; 

(c) Consider the reports and ac  vi  es of the Bureau established under paragraph 3 
and take appropriate ac  on in regard thereto;

(d) Consider and decide the budget for the Court; 

(e)  Decide whether to alter, in accordance with Ar  cle 36, the number of judges; 

(f) Consider pursuant to Ar  cle 87, paragraphs 5 and 7, any ques  on rela  ng to non-
coopera  on;

(g) Perform any other func  on consistent with this Statute or the Rules of Procedure 
and Evidence.

3.    (a) The Assembly shall have a Bureau consis  ng of a President, two Vice Presidents 
and 18 members elected by the Assembly for three-year terms. 

(b) The Bureau shall have a representa  ve character, taking into account, in par  cular, 
equitable geographical distribu  on and the adequate representa  on of the 
principal legal systems of the world.

(c) The Bureau shall meet as o  en as necessary, but at least once a year. It shall assist 
the Assembly in the discharge of its responsibili  es. 

4. The Assembly may establish such subsidiary bodies as may be necessary, including an 
independent oversight mechanism for inspec  on, evalua  on and inves  ga  on of the 
Court, in order to enhance its effi  ciency and economy. 

5. The President of the Court, the Prosecutor and the Registrar or their representa  ves 
may par  cipate, as appropriate, in mee  ngs of the Assembly and of the Bureau. 

6. The Assembly shall meet at the seat of the Court or at the Headquarters of the United 
Na  ons once a year and, when circumstances so require, hold special sessions. Except 
as otherwise specifi ed in this Statute, special sessions shall be convened by the Bureau 
on its own ini  a  ve or at the request of one-third of the States Par  es. 
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7. Each State Party shall have one vote. Every eff ort shall be made to reach decisions by 
consensus in the Assembly and in the Bureau. If consensus cannot be reached, except 
as otherwise provided in the Statute: 

(a) Decisions on ma  ers of substance must be approved by a two-thirds majority 
of those present and vo  ng provided that an absolute majority of States Par  es 
cons  tutes the quorum for vo  ng; 

(b) Decisions on ma  ers of procedure shall be taken by a simple majority of States 
Par  es present and vo  ng.

8. A State Party which is in arrears in the payment of its fi nancial contribu  ons towards 
the costs of the Court shall have no vote in the Assembly and in the Bureau if the 
amount of its arrears equals or exceeds the amount of the contribu  ons due from it 
for the preceding two full years. The Assembly may, nevertheless, permit such a State 
Party to vote in the Assembly and in the Bureau if it is sa  sfi ed that the failure to pay 
is due to condi  ons beyond the control of the State Party. 

9. The Assembly shall adopt its own rules of procedure. 

10. The offi  cial and working languages of the Assembly shall be those of the General 
Assembly of the United Na  ons. 

  
P  12.  F

 
A  113

F  R

Except as otherwise specifi cally provided, all fi nancial ma  ers related to the Court and 
the mee  ngs of the Assembly of States Par  es, including its Bureau and subsidiary bodies, 
shall be governed by this Statute and the Financial Regula  ons and Rules adopted by the 
Assembly of States Par  es. 
  

A  114
P   E

Expenses of the Court and the Assembly of States Par  es, including its Bureau and 
subsidiary bodies, shall be paid from the funds of the Court. 
 

A  115
F    C     A   S  P

The expenses of the Court and the Assembly of States Par  es, including its Bureau and 
subsidiary bodies, as provided for in the budget decided by the Assembly of States Par  es, 
shall be provided by the following sources: 
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(a) Assessed contribu  ons made by States Par  es; 

(b) Funds provided by the United Na  ons, subject to the approval of the General 
Assembly, in par  cular in rela  on to the expenses incurred due to referrals by the 
Security Council.

A  116
V  C

Without prejudice to Ar  cle 115, the Court may receive and u  lize, as addi  onal funds, 
voluntary contribu  ons from Governments, interna  onal organiza  ons, individuals, 
corpora  ons and other en   es, in accordance with relevant criteria adopted by the 
Assembly of States Par  es. 
  

A  117
A   C

The contribu  ons of States Par  es shall be assessed in accordance with an agreed scale of 
assessment, based on the scale adopted by the United Na  ons for its regular budget and 
adjusted in accordance with the principles on which that scale is based. 
  

A  118
A  A

The records, books and accounts of the Court, including its annual fi nancial statements, 
shall be audited annually by an independent auditor. 
  

P  13. 
F  C

 
A  119

S   D

1. Any dispute concerning the judicial func  ons of the Court shall be se  led by the 
decision of the Court. 

2.    Any other dispute between two or more States Par  es rela  ng to the interpreta  on 
or applica  on of this Statute which is not se  led through nego  a  ons within three 
months of their commencement shall be referred to the Assembly of States Par  es. 
The Assembly may itself seek to se  le the dispute or may make recommenda  ons 
on further means of se  lement of the dispute, including referral to the Interna  onal 
Court of Jus  ce in conformity with the Statute of that Court. 
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A  120
R

No reserva  ons may be made to this Statute. 
  

A  121
A

1. A  er the expiry of seven years from the entry into force of this Statute, any State 
Party may propose amendments thereto. The text of any proposed amendment shall 
be submi  ed to the Secretary-General of the United Na  ons, who shall promptly 
circulate it to all States Par  es. 

2. No sooner than three months from the date of no  fi ca  on, the Assembly of States 
Par  es, at its next mee  ng, shall, by a majority of those present and vo  ng, decide 
whether to take up the proposal. The Assembly may deal with the proposal directly or 
convene a Review Conference if the issue involved so warrants.

3. The adop  on of an amendment at a mee  ng of the Assembly of States Par  es or at a 
Review Conference on which consensus cannot be reached shall require a two-thirds 
majority of States Par  es.

4. Except as provided in paragraph 5, an amendment shall enter into force for all States 
Par  es one year a  er instruments of ra  fi ca  on or acceptance have been deposited 
with the Secretary-General of the United Na  ons by seven-eighths of them.

5. Any amendment to Ar  cles 5, 6, 7 and 8 of this Statute shall enter into force for those 
States Par  es which have accepted the amendment one year a  er the deposit of 
their instruments of ra  fi ca  on or acceptance. In respect of a State Party which has 
not accepted the amendment, the Court shall not exercise its jurisdic  on regarding a 
crime covered by the amendment when commi  ed by that State Party’s na  onals or 
on its territory.

6. If an amendment has been accepted by seven-eighths of States Par  es in accordance 
with paragraph 4, any State Party which has not accepted the amendment may 
withdraw from this Statute with immediate eff ect, notwithstanding Ar  cle 127, 
paragraph 1, but subject to Ar  cle 127, paragraph 2, by giving no  ce no later than one 
year a  er the entry into force of such amendment.

7. The Secretary-General of the United Na  ons shall circulate to all States Par  es any 
amendment adopted at a mee  ng of the Assembly of States Par  es or at a Review 
Conference. 
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A  122
A   P    I  N

1.  Amendments to provisions of this Statute which are of an exclusively ins  tu  onal 
nature, namely, Ar  cle 35, Ar  cle 36, paragraphs 8 and 9, Ar  cle 37, Ar  cle 38, Ar  cle 
39, paragraphs 1 (fi rst two sentences), 2 and 4, Ar  cle 42, paragraphs 4 to 9, Ar  cle 
43, paragraphs 2 and 3, and Ar  cles 44, 46, 47 and 49, may be proposed at any  me, 
notwithstanding Ar  cle 121, paragraph 1, by any State Party. The text of any proposed 
amendment shall be submi  ed to the Secretary-General of the United Na  ons or 
such other person designated by the Assembly of States Par  es who shall promptly 
circulate it to all States Par  es and to others par  cipa  ng in the Assembly. 

2. Amendments under this Ar  cle on which consensus cannot be reached shall be 
adopted by the Assembly of States Par  es or by a Review Conference, by a two-
thirds majority of States Par  es. Such amendments shall enter into force for all States 
Par  es six months a  er their adop  on by the Assembly or, as the case may be, by the 
Conference. 

  
A  123

R    S

1. Seven years a  er the entry into force of this Statute the Secretary-General of the 
United Na  ons shall convene a Review Conference to consider any amendments to 
this Statute. Such review may include, but is not limited to, the list of crimes contained 
in Ar  cle 5. The Conference shall be open to those par  cipa  ng in the Assembly of 
States Par  es and on the same condi  ons. 

2. At any  me therea  er, at the request of a State Party and for the purposes set out in 
paragraph 1, the Secretary-General of the United Na  ons shall, upon approval by a 
majority of States Par  es, convene a Review Conference. 

3. The provisions of Ar  cle 121, paragraphs 3 to 7, shall apply to the adop  on and entry 
into force of any amendment to the Statute considered at a Review Conference. 

  
A  124

T  P

Notwithstanding Ar  cle 12, paragraphs 1 and 2, a State, on becoming a party to this Statute, 
may declare that, for a period of seven years a  er the entry into force of this Statute for 
the State concerned, it does not accept the jurisdic  on of the Court with respect to the 
category of crimes referred to in Ar  cle 8 when a crime is alleged to have been commi  ed 
by its na  onals or on its territory. A declara  on under this Ar  cle may be withdrawn at any 
 me. The provisions of this Ar  cle shall be reviewed at the Review Conference convened 

in accordance with Ar  cle 123, paragraph 1. 
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A  125
S , R , A , A   A

1. This Statute shall be open for signature by all States in Rome, at the headquarters 
of the Food and Agriculture Organiza  on of the United Na  ons, on July 17, 1998. 
Therea  er, it shall remain open for signature in Rome at the Ministry of Foreign Aff airs 
of Italy un  l  October 17, 1998. A  er that date, the Statute shall remain open for 
signature in New York, at United Na  ons Headquarters, un  l December  31, 2000. 

2. This Statute is subject to ra  fi ca  on, acceptance or approval by signatory States. 
Instruments of ra  fi ca  on, acceptance or approval shall be deposited with the 
Secretary-General of the United Na  ons.

3. This Statute shall be open to accession by all States. Instruments of accession shall be 
deposited with the Secretary-General of the United Na  ons. 

  
A  126

E   F

1. This Statute shall enter into force on the fi rst day of the month a  er the 60th day 
following the date of the deposit of the 60th instrument of ra  fi ca  on, acceptance, 
approval or accession with the Secretary-General of the United Na  ons. 

2. For each State ra  fying, accep  ng, approving or acceding to this Statute a  er the 
deposit of the 60th instrument of ra  fi ca  on, acceptance, approval or accession, the 
Statute shall enter into force on the fi rst day of the month a  er the 60th day following 
the deposit by such State of its instrument of ra  fi ca  on, acceptance, approval or 
accession. 

  
A  127

W

1. A State Party may, by wri  en no  fi ca  on addressed to the Secretary-General of the 
United Na  ons, withdraw from this Statute. The withdrawal shall take eff ect one year 
a  er the date of receipt of the no  fi ca  on, unless the no  fi ca  on specifi es a later 
date. 

2. A State shall not be discharged, by reason of its withdrawal, from the obliga  ons arising 
from this Statute while it was a Party to the Statute, including any fi nancial obliga  ons 
which may have accrued. Its withdrawal shall not aff ect any coopera  on with the 
Court in connec  on with criminal inves  ga  ons and proceedings in rela  on to which 
the withdrawing State had a duty to cooperate and which were commenced prior to 
the date on which the withdrawal became eff ec  ve, nor shall it prejudice in any way 
the con  nued considera  on of any ma  er which was already under considera  on by 
the Court prior to the date on which the withdrawal became eff ec  ve. 
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A  128
A  T

The original of this Statute, of which the Arabic, Chinese, English, French, Russian and 
Spanish texts are equally authen  c, shall be deposited with the Secretary-General of the 
United Na  ons, who shall send cer  fi ed copies thereof to all States. 

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their 
respec  ve Governments, have signed this Statute.

DONE at Rome, this 17th day of July 1998. 
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Rule 3  Amendments  

C  2. C      C   
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Rule 4  Plenary sessions  
Rule 4 bis  The Presidency  
Rule 5  Solemn undertaking under Ar  cle 45  
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Rule 9  Opera  on of the Offi  ce of the Prosecutor  
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Rule 11  Delega  on of the Prosecutor’s func  ons  

S  III. T  R   

Subsec  on 1. General provisions rela  ng to the Registry  

Rule 12  Qualifi ca  ons and elec  on of the Registrar and the Deputy 
Registrar  

∗  Explanatory note: The Rules of Procedure and Evidence are an instrument for the applica  on  of 
the Rome Statute of the Interna  onal Criminal Court, to which they are subordinate in all cases. In 
elabora  ng the Rules of Procedure and Evidence, care has been taken to avoid rephrasing  and, to the 
extent possible, repea  ng the provisions of the Statute. Direct references to the Statute have been 
included in the Rules, where appropriate, in order to emphasize the rela  onship between the Rules 
and the Rome Statute, as provided for in Ar  cle 51, in par  cular, paragraphs 4 and 5. In all cases, the 
Rules of Procedure and Evidence should be read in conjunc  on with and subject to the provisions of 
the Statute. The Rules of Procedure and Evidence of the Interna  onal Criminal Court do not aff ect 
the procedural rules for any na  onal court or legal system for the purpose of na  onal proceedings.

∗∗ The Rules of Procedure and Evidence are reproduced from the Offi  cial Records of the Assembly 
of States Par  es to the Rome Statute of the Interna  onal Criminal Court, First Session, New York, 
September 3–10, 2002 (ICC-ASP/1/3 and Corr.1), part II.A. The amendments are refl ected via footnotes.

∗∗∗ Published by the Interna  onal Criminal Court, ISBN No. 92-9227-278-0, ICC-PIDS-LT-02-002/13_Eng, 
Copyright © Interna  onal Criminal Court 2013, First Edi  on 2005, Second Edi  on 2013, Printed by PrintPartners 
Ipskamp, Enschede. 
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C  1
G  P  

R  1 
U    

In the present document: 

(a) “Ar  cle” refers to Ar  cles of the Rome 
Statute; 

(b) “Chamber” refers to a Chamber of the 
Court; 

(c) “Part” refers to the Parts of the Rome 
Statute; 

(d) “Presiding Judge” refers to the 
Presiding Judge of a Chamber; 

(e) “the President” refers to the President 
of the Court; 

(f) “the Regula  ons” refers to the 
Regula  ons of the Court; 

(g) “the Rules” refers to the Rules of 
Procedure and Evidence. 

R  2 
A   

The Rules have been adopted in the offi  cial 
languages of the Court established by Ar  cle 
50, paragraph 1. All texts are equally authen  c. 

R  3 
A  

1.  Amendments to the rules that are proposed 
in accordance with Ar  cle 51, paragraph 2, 
shall be forwarded to the President of the 
Bureau of the Assembly of States Par  es. 

2.  The President of the Bureau of the 
Assembly of States Par  es shall ensure that 
all proposed amendments are translated 
into the offi  cial languages of the Court and 
are transmi  ed to the States Par  es. 

3.  The procedure described in sub-rules 1 
and 2 shall also apply to the provisional 
rules referred to in Ar  cle 51, paragraph 3.

C  2
C   

A    C  

S  I
G   

     
   C  

R  41 
P   

1.  The judges shall meet in plenary 
session a  er having made their solemn 
undertaking, in conformity with Rule 5. 
At that session the judges shall elect the 
President and Vice Presidents. 

2.  The judges shall meet subsequently in 
plenary session at least once a year to 
exercise their func  ons under the Statute, 
the Rules and the Regula  ons and, if 
necessary, in special plenary sessions 
convened by the President on his or her 
own mo  on or at the request of one half of 
the judges. 

3.  The quorum for each plenary session shall 
be two-thirds of the judges. 

4.  Unless otherwise provided in the Statute 
or the Rules, the decisions of the plenary 
sessions shall be taken by the majority 
of the judges present. In the event of an 
equality of votes, the President, or the 
judge ac  ng in the place of the President, 
shall have a cas  ng vote. 

5.  The Regula  ons shall be adopted as soon 
as possible in plenary sessions. 

R  4 bis2 
T  P  

1.  Pursuant to Ar  cle 38, paragraph 3, the 
Presidency is established upon elec  on by 
the plenary session of the judges. 

1 As amended by Resolu  on ICC-ASP/10/Res. 1.
2 As amended by Resolu  on ICC-ASP/10/Res. 1. 
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2.  As soon as possible following its 
establishment, the Presidency shall, a  er 
consulta  on with the judges, decide on 
the assignment of judges to divisions in 
accordance with Ar  cle 39, paragraph 1. 

R  5 
S    A  45 

1.  As provided in Ar  cle 45, before exercising 
their func  ons under the Statute, the 
following solemn undertakings shall be 
made: 

(a) In the case of a judge: 

“I solemnly undertake that 
I will perform my du  es 
and exercise my powers as 
a judge of the Interna  onal 
Criminal Court honourably, 
faithfully, impar  ally and 
conscien  ously, and that I will 
respect the confi den  ality 
of inves  ga  ons and 
prosecu  ons and the secrecy 
of delibera  ons.”; 

(b) In the case of the Prosecutor, a Deputy 
Prosecutor, the Registrar and the 
Deputy Registrar of the Court: 

“I solemnly undertake that 
I will perform my du  es 
and exercise my powers as 
(  tle) of the Interna  onal 
Criminal Court honourably, 
faithfully, impar  ally and 
conscien  ously, and that I will 
respect the confi den  ality 
of inves  ga  ons and 
prosecu  ons.” 

2.  The undertaking, signed by the person 
making it and witnessed by the President 
or a Vice President of the Bureau of the 
Assembly of States Par  es, shall be fi led 
with the Registry and kept in the records of 
the Court. 

R  6 
S        
O    P ,  R , 

   

1.  Upon commencing employment, every staff  
member of the Offi  ce of the Prosecutor 
and the Registry shall make the following 
undertaking: 

“I solemnly undertake that I 
will perform my du  es and 
exercise my powers as (  tle) of 
the Interna  onal Criminal Court 
honourably, faithfully, impar  ally 
and conscien  ously, and that I 
will respect the confi den  ality of 
inves  ga  ons and prosecu  ons.”; 

The undertaking, signed by the person 
making it and witnessed, as appropriate, 
by the Prosecutor, the Deputy Prosecutor, 
the Registrar or the Deputy Registrar, shall 
be fi led with the Registry and kept in the 
records of the Court. 

2. Before performing any du  es, an interpreter 
or a translator shall make the following 
undertaking: 

“I solemnly declare that I will 
perform my du  es faithfully, 
impar  ally and with full respect 
for the duty of confi den  ality.”; 

The undertaking, signed by the person 
making it and witnessed by the President of 
the Court or his or her representa  ve, shall 
be fi led with the Registry and kept in the 
records of the Court. 

R  7 
S    A  39,  
2(b)(iii) 

1. Whenever the Pre-Trial Chamber 
designates a judge as a single judge in 
accordance with Ar  cle 39, paragraph 2(b)
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(iii), it shall do so on the basis of objec  ve 
pre-established criteria. 

2.  The designated judge shall make the 
appropriate decisions on those ques  ons 
on which decision by the full Chamber is 
not expressly provided for in the Statute or 
the Rules. 

3.  The Pre-Trial Chamber, on its own mo  on 
or, if appropriate, at the request of a party, 
may decide that the func  ons of the single 
judge be exercised by the full Chamber. 

R  8 
C   P  C  

1.  The Presidency, on the basis of a proposal 
made by the Registrar, shall draw up a dra   
Code of Professional Conduct for counsel, 
a  er having consulted the Prosecutor. 
In the prepara  on of the proposal, the 
Registrar shall conduct the consulta  ons in 
accordance with Rule 20, sub-rule 3.3 

2.  The dra   Code shall then be transmi  ed 
to the Assembly of States Par  es, for the 
purpose of adop  on, according to Ar  cle 
112, paragraph 7. 

3.  The Code shall contain procedures for its 
amendment. 

S  II 
T  O    P  

R  9 
O    O    P  

In discharging his or her responsibility for the 
management and administra  on of the Offi  ce 
of the Prosecutor, the Prosecutor shall put in 
place regula  ons to govern the opera  on of 
the Offi  ce. In preparing or amending these 
regula  ons, the Prosecutor shall consult with 
the Registrar on any ma  ers that may aff ect the 
opera  on of the Registry. 

R  10 
R      

The Prosecutor shall be responsible for the 
reten  on, storage and security of informa  on 
and physical evidence obtained in the course of 
the inves  ga  ons by his or her Offi  ce. 

R  11 
D    P ’   

Except for the inherent powers of the Prosecutor 
set forth in the Statute, inter alia, those 
described in Ar  cles 15 and 53, the Prosecutor 
or a Deputy Prosecutor may authorize staff  
members of the Offi  ce of the Prosecutor, other 
than those referred to in Ar  cle 44, paragraph 
4, to represent him or her in the exercise of his 
or her func  ons. 

S  III
T  R  

Subsec  on 1. General provisions rela  ng to 
the Registry 

R  12 
Q      R  

  D  R  

1.  As soon as it is elected, the Presidency shall 
establish a list of candidates who sa  sfy the 
criteria laid down in Ar  cle 43, paragraph 3, 
and shall transmit the list to the Assembly 
of States Par  es with a request for any 
recommenda  ons. 

2.  Upon receipt of any recommenda  ons 
from the Assembly of States Par  es, the 
President shall, without delay, transmit the 
list together with the recommenda  ons to 
the plenary session. 

3.  As provided for in Ar  cle 43, paragraph 4, 
the Court, mee  ng in plenary session, shall, 
as soon as possible, elect the Registrar by 
an absolute majority, taking into account 
any recommenda  ons by the Assembly 
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of States Par  es. In the event that no 
candidate obtains an absolute majority 
on the fi rst ballot, successive ballots shall 
be held un  l one candidate obtains an 
absolute majority.

4.  If the need for a Deputy Registrar arises, the 
Registrar may make a recommenda  on to 
the President to that eff ect. The President 
shall convene a plenary session to decide 
on the ma  er. If the Court, mee  ng in 
plenary session, decides by an absolute 
majority that a Deputy Registrar is to be 
elected, the Registrar shall submit a list of 
candidates to the Court. 

5.  The Deputy Registrar shall be elected by 
the Court, mee  ng in plenary session, in 
the same manner as the Registrar. 

R  13 
F    R  

1.  Without prejudice to the authority of the 
Offi  ce of the Prosecutor under the Statute 
to receive, obtain and provide informa  on 
and to establish channels of communica  on 
for this purpose, the Registrar shall serve 
as the channel of communica  on of the 
Court. 

2.  The Registrar shall also be responsible 
for the internal security of the Court in 
consulta  on with the Presidency and the 
Prosecutor, as well as the host State. 

R  14 
O    R  

1.  In discharging his or her responsibility for 
the organiza  on and management of the 
Registry, the Registrar shall put in place 
regula  ons to govern the opera  on of the 
Registry. In preparing or amending these 
regula  ons, the Registrar shall consult 
with the Prosecutor on any ma  ers which 
may aff ect the opera  on of the Offi  ce of 
the Prosecutor. The regula  ons shall be 
approved by the Presidency. 

2.  The regula  ons shall provide for defence 
counsel to have access to appropriate and 

reasonable administra  ve assistance from 
the Registry. 

R  15 
R  

1.  The Registrar shall keep a database 
containing all the par  culars of each case 
brought before the Court, subject to any 
order of a judge or Chamber providing 
for the non-disclosure of any document 
or informa  on, and to the protec  on of 
sensi  ve personal data. Informa  on on the 
database shall be available to the public in 
the working languages of the Court. 

2.  The Registrar shall also maintain the other 
records of the Court. 

Subsec  on 2. Vic  ms and Witnesses Unit 

R  16 
R    R    

   

1.  In rela  on to vic  ms, the Registrar shall 
be responsible for the performance of the 
following func  ons in accordance with the 
Statute and these Rules: 

(a) Providing no  ce or no  fi ca  on to 
vic  ms or their legal representa  ves; 

(b)  Assis  ng them in obtaining legal 
advice and organizing their legal 
representa  on, and providing their 
legal representa  ves with adequate 
support, assistance and informa  on, 
including such facili  es as may be 
necessary for the direct performance 
of their duty, for the purpose of 
protec  ng their rights during all stages 
of the proceedings in accordance with 
Rules 89 to 91; 

(c)  Assis  ng them in par  cipa  ng in the 
diff erent phases of the proceedings in 
accordance with Rules 89 to 91; 

(d)  Taking gender-sensi  ve measures to 
facilitate the par  cipa  on of vic  ms 
of sexual violence at all stages of the 
proceedings. 
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2. In rela  on to vic  ms, witnesses and others 
who are at risk on account of tes  mony 
given by such witnesses, the Registrar shall 
be responsible for the performance of the 
following func  ons in accordance with the 
Statute and these Rules: 

(a) Informing them of their rights under 
the Statute and the Rules, and of the 
existence, func  ons and availability of 
the Vic  ms and Witnesses Unit; 

(b)  Ensuring that they are aware, in 
a  mely manner, of the relevant 
decisions of the Court that may have 
an impact on their interests, subject to 
provisions on confi den  ality. 

3.  For the fulfi lment of his or her func  ons, 
the Registrar may keep a special register for 
vic  ms who have expressed their inten  on 
to par  cipate in rela  on to a specifi c case. 

4.  Agreements on reloca  on and provision 
of support services on the territory of 
a State of trauma  zed or threatened 
vic  ms, witnesses and others who are 
at risk on account of tes  mony given by 
such witnesses may be nego  ated with 
the States by the Registrar on behalf of 
the Court. Such agreements may remain 
confi den  al. 

R  17 
F    U  

1. The Vic  ms and Witnesses Unit shall 
exercise its func  ons in accordance with 
Ar  cle 43, paragraph 6. 

2. The Vic  ms and Witnesses Unit shall, inter 
alia, perform the following func  ons, in 
accordance with the Statute and the Rules, 
and in consulta  on with the Chamber, 
the Prosecutor and the defence, as 
appropriate: 

(a)  With respect to all witnesses, vic  ms 
who appear before the Court, and 
others who are at risk on account of 
tes  mony given by such witnesses, in 

accordance with their par  cular needs 
and circumstances: 

(i)  Providing them with adequate 
protec  ve and security measures 
and formula  ng long- and short-
term plans for their protec  on; 

(ii)  Recommending to the organs 
of the Court the adop  on of 
protec  on measures and also 
advising relevant States of such 
measures; 

(iii) Assis  ng them in obtaining 
medical, psychological and other 
appropriate assistance; 

(iv)  Making available to the Court and 
the par  es training in issues of 
trauma, sexual violence, security 
and confi den  ality;

(v)  Recommending, in consulta  on 
with the Offi  ce of the Prosecutor, 
the elabora  on of a code of 
conduct, emphasizing the 
vital nature of security and 
confi den  ality for inves  gators 
of the Court and of the defence 
and all intergovernmental and 
non-governmental organiza  ons 
ac  ng at the request of the Court, 
as appropriate; 

(vi)  Coopera  ng with States, where 
necessary, in providing any of the 
measures s  pulated in this rule; 

(b)  With respect to witnesses: 

(i)  Advising them where to obtain 
legal advice for the purpose 
of protec  ng their rights, in 
par  cular in rela  on to their 
tes  mony; 

(ii)  Assis  ng them when they are 
called to tes  fy before the Court; 

(iii) Taking gender-sensi  ve measures 
to facilitate the tes  mony of 
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vic  ms of sexual violence at all 
stages of the proceedings. 

3.  In performing its func  ons, the Unit shall 
give due regard to the par  cular needs 
of children, elderly persons and persons 
with disabili  es. In order to facilitate the 
par  cipa  on and protec  on of children 
as witnesses, the Unit may assign, as 
appropriate, and with the agreement of 
the parents or the legal guardian, a child-
support person to assist a child through all 
stages of the proceedings. 

R  18 
R    U  

For the effi  cient and eff ec  ve performance of 
its work, the Vic  ms and Witnesses Unit shall: 

(a)  Ensure that the staff  in the Unit maintain 
confi den  ality at all  mes; 

(b)  While recognizing the specifi c interests of 
the Offi  ce of the Prosecutor, the defence 
and the witnesses, respect the interests of 
the witness, including, where necessary, by 
maintaining an appropriate separa  on of 
the services provided to the prosecu  on 
and defence witnesses, and act impar  ally 
when coopera  ng with all par  es and in 
accordance with the rulings and decisions 
of the Chambers; 

(c) Have administra  ve and technical 
assistance available for witnesses, vic  ms 
who appear before the Court, and others 
who are at risk on account of tes  mony 
given by such witnesses, during all stages 
of the proceedings and therea  er, as 
reasonably appropriate; 

(d) Ensure training of its staff  with respect to 
vic  ms’ and witnesses’ security, integrity 
and dignity, including ma  ers related to 
gender and cultural sensi  vity; 

(e) Where appropriate, cooperate with 
intergovernmental and non-governmental 
organiza  ons. 

R  19 
E    U  

In addi  on to the staff  men  oned in Ar  cle 
43, paragraph 6, and subject to Ar  cle 44, the 
Vic  ms and Witnesses Unit may include, as 
appropriate, persons with exper  se, inter alia, 
in the following areas: 

(a)  Witness protec  on and security; 

(b)  Legal and administra  ve ma  ers, including 
areas of humanitarian and criminal law; 

(c)  Logis  cs administra  on; 

(d)  Psychology in criminal proceedings; 

(e)  Gender and cultural diversity; 

(f)  Children, in par  cular trauma  zed 
children; 

(g)  Elderly persons, in par  cular in connec  on 
with armed confl ict and exile trauma; 

(h)  Persons with disabili  es; 

(i)  Social work and counselling; 

(j)  Health care; 

(k)  Interpreta  on and transla  on. 

Subsec  on 3. Counsel for the defence 

R  20 
R    R    

     

1.  In accordance with Ar  cle 43, paragraph 
1, the Registrar shall organize the staff  of 
the Registry in a manner that promotes 
the rights of the defence, consistent with 
the principle of fair trial as defi ned in the 
Statute. For that purpose, the Registrar 
shall, inter alia: 

(a) Facilitate the protec  on of 
confi den  ality, as defi ned in Ar  cle 67, 
paragraph 1(b); 

(b) Provide support, assistance, and 
informa  on to all defence counsel 
appearing before the Court and, as 
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appropriate, support for professional 
inves  gators necessary for the 
effi  cient and eff ec  ve conduct of the 
defence; 

(c)  Assist arrested persons, persons to 
whom Ar  cle 55, paragraph 2, applies 
and the accused in obtaining legal 
advice and the assistance of legal 
counsel; 

(d) Advise the Prosecutor and the 
Chambers, as necessary, on relevant 
defence-related issues; 

(e) Provide the defence with such 
facili  es as may be necessary for the 
direct performance of the duty of the 
defence; 

(f) Facilitate the dissemina  on of 
informa  on and case law of the 
Court to defence counsel and, as 
appropriate, cooperate with na  onal 
defence and bar associa  ons or any 
independent representa  ve body of 
counsel and legal associa  ons referred 
to in sub-rule 3 to promote the 
specializa  on and training of lawyers 
in the law of the Statute and the Rules. 

2.  The Registrar shall carry out the func  ons 
s  pulated in sub-rule 1, including the 
fi nancial administra  on of the Registry, in 
such a manner as to ensure the professional 
independence of defence counsel.

3.  For purposes such as the management 
of legal assistance in accordance with 
Rule 21 and the development of a Code 
of Professional Conduct in accordance 
with Rule 8, the Registrar shall consult, 
as appropriate, with any independent 
representa  ve body of counsel or legal 
associa  ons, including any such body the 
establishment of which may be facilitated 
by the Assembly of States Par  es. 

R  21 
A     

1.  Subject to Ar  cle 55, paragraph 2(c), 
and Ar  cle 67, paragraph 1(d), criteria 
and procedures for assignment of legal 
assistance shall be established in the 
Regula  ons, based on a proposal by the 
Registrar, following consulta  ons with 
any independent representa  ve body of 
counsel or legal associa  ons, as referred to 
in Rule 20, sub-rule 3. 

2.  The Registrar shall create and maintain 
a list of counsel who meet the criteria 
set forth in Rule 22 and the Regula  ons. 
The person shall freely choose his or her 
counsel from this list or other counsel who 
meets the required criteria and is willing to 
be included in the list. 

3.  A person may seek from the Presidency 
a review of a decision to refuse a request 
for assignment of counsel. The decision of 
the Presidency shall be fi nal. If a request is 
refused, a further request may be made by 
a person to the Registrar, upon showing a 
change in circumstances. 

4.  A person choosing to represent himself 
or herself shall so no  fy the Registrar in 
wri  ng at the fi rst opportunity. 

5.  Where a person claims to have insuffi  cient 
means to pay for legal assistance and this 
is subsequently found not to be so, the 
Chamber dealing with the case at that 
 me may make an order of contribu  on to 

recover the cost of providing counsel. 

R  22 
A     C  

   

1.  A counsel for the defence shall have 
established competence in interna  onal or 
criminal law and procedure, as well as the 
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necessary relevant experience, whether 
as judge, prosecutor, advocate or in other 
similar capacity, in criminal proceedings. 
A counsel for the defence shall have an 
excellent knowledge of and be fl uent in 
at least one of the working languages of 
the Court. Counsel for the defence may 
be assisted by other persons, including 
professors of law, with relevant exper  se. 

2.  Counsel for the defence engaged by a 
person exercising his or her right under the 
Statute to retain legal counsel of his or her 
choosing shall fi le a power of a  orney with 
the Registrar at the earliest opportunity. 

3.  In the performance of their du  es, Counsel 
for the defence shall be subject to the 
Statute, the Rules, the Regula  ons, the 
Code of Professional Conduct for Counsel 
adopted in accordance with Rule 8 and 
any other document adopted by the Court 
that may be relevant to the performance of 
their du  es. 

 
S  IV

S     
    C  

Subsec  on 1. Removal from offi  ce and 
disciplinary measures 

R  23 
G   

A judge, the Prosecutor, a Deputy Prosecutor, 
the Registrar and a Deputy Registrar shall be 
removed from offi  ce or shall be subject to 
disciplinary measures in such cases and with 
such guarantees as are established in the 
Statute and the Rules. 

R  24 
D      

    

1.  For the purposes of Ar  cle 46, paragraph 
1(a), “serious misconduct” shall be 
cons  tuted by conduct that: 

(a) If it occurs in the course of offi  cial 
du  es, is incompa  ble with offi  cial 
func  ons, and causes or is likely to 
cause serious harm to the proper 
administra  on of jus  ce before 
the Court or the proper internal 
func  oning of the Court, such as: 

(i)  Disclosing facts or informa  on 
that he or she has acquired in 
the course of his or her du  es 
or on a ma  er which is sub 
judice, where such disclosure is 
seriously prejudicial to the judicial 
proceedings or to any person; 

(ii) Concealing informa  on or 
circumstances of a nature 
suffi  ciently serious to have 
precluded him or her from holding 
offi  ce; 

(iii) Abuse of judicial offi  ce in order 
to obtain unwarranted favourable 
treatment from any authori  es, 
offi  cials or professionals; or 

(b) If it occurs outside the course of offi  cial 
du  es, is of a grave nature that causes 
or is likely to cause serious harm to the 
standing of the Court. 

2.  For the purposes of Ar  cle 46, paragraph 
1(a), a “serious breach of duty” occurs 
where a person has been grossly negligent 
in the performance of his or her du  es or 
has knowingly acted in contraven  on of 
those du  es. This may include, inter alia, 
situa  ons where the person: 

(a)  Fails to comply with the duty to 
request to be excused, knowing that 
there are grounds for doing so; 

(b) Repeatedly causes unwarranted delay 
in the ini  a  on, prosecu  on or trial 
of cases, or in the exercise of judicial 
powers. 
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R  25 
D        

 

1. For the purposes of Ar  cle 47, “misconduct 
of a less serious nature” shall be cons  tuted 
by conduct that: 

(a)  If it occurs in the course of offi  cial 
du  es, causes or is likely to cause 
harm to the proper administra  on of 
jus  ce before the Court or the proper 
internal func  oning of the Court, such 
as:

(i) Interfering in the exercise of the 
func  ons of a person referred to 
in Ar  cle 47; 

(ii) Repeatedly failing to comply 
with or ignoring requests made 
by the Presiding Judge or by the 
Presidency in the exercise of their 
lawful authority; 

(iii) Failing to enforce the disciplinary 
measures to which the Registrar 
or a Deputy Registrar and other 
offi  cers of the Court are subject 
when a judge knows or should 
know of a serious breach of duty 
on their part; or 

(b) If it occurs outside the course of 
offi  cial du  es, causes or is likely to 
cause harm to the standing of the 
Court. 

2.  Nothing in this rule precludes the possibility 
of the conduct set out in sub-rule 1(a) 
cons  tu  ng “serious misconduct” or 
“serious breach of duty” for the purposes 
of Ar  cle 46, paragraph 1(a).

R  26 
R    

1.  For the purposes of Ar  cle 46, paragraph 
1, and Ar  cle 47, any complaint concerning 
any conduct defi ned under Rules 24 and 
25 shall include the grounds on which it 
is based, the iden  ty of the complainant 
and, if available, any relevant evidence. 
The complaint shall remain confi den  al. 

2.  All complaints shall be transmi  ed to 
the Presidency, which may also ini  ate 
proceedings on its own mo  on, and which 
shall, pursuant to the Regula  ons, set 
aside anonymous or manifestly unfounded 
complaints and transmit the other 
complaints to the competent organ. The 
Presidency shall be assisted in this task by 
one or more judges, appointed on the basis 
of automa  c rota  on, in accordance with 
the Regula  ons. 

R  27 
C        

 

1.  In any case in which removal from offi  ce 
under Ar  cle 46 or disciplinary measures 
under Ar  cle 47 is under considera  on, the 
person concerned shall be so informed in a 
wri  en statement. 

2.  The person concerned shall be aff orded 
full opportunity to present and receive 
evidence, to make wri  en submissions and 
to supply answers to any ques  ons put to 
him or her. 

3. The person may be represented by counsel 
during the process established under this 
rule. 

R  28 
S    

Where an allega  on against a person who is 
the subject of a complaint is of a suffi  ciently 
serious nature, the person may be suspended 
from duty pending the fi nal decision of the 
competent organ.  

R  29 
P         

   

1.  In the case of a judge, the Registrar or a 
Deputy Registrar, the ques  on of removal 
from offi  ce shall be put to a vote at a 
plenary session. 

2.  The Presidency shall advise the President 
of the Bureau of the Assembly of States 
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Par  es in wri  ng of any recommenda  on 
adopted in the case of a judge, and 
any decision adopted in the case of the 
Registrar or a Deputy Registrar. 

3.  The Prosecutor shall advise the President 
of the Bureau of the Assembly of States 
Par  es in wri  ng of any recommenda  on 
he or she makes in the case of a Deputy 
Prosecutor. 

4.  Where the conduct is found not to amount 
to serious misconduct or a serious breach 
of duty, it may be decided in accordance 
with Ar  cle 47 that the person concerned 
has engaged in misconduct of a less serious 
nature and a disciplinary measure imposed. 

R  30 
P         

  

1.  In the case of a judge, the Registrar or a 
Deputy Registrar, any decision to impose a 
disciplinary measure shall be taken by the 
Presidency. 

2.  In the case of the Prosecutor, any decision 
to impose a disciplinary measure shall 
be taken by an absolute majority of the 
Bureau of the Assembly of States Par  es. 

3.  In the case of a Deputy Prosecutor: 

(a)  Any decision to give a reprimand shall 
be taken by the Prosecutor; 

(b) Any decision to impose a pecuniary 
sanc  on shall be taken by an absolute 
majority of the Bureau of the 
Assembly of States Par  es upon the 
recommenda  on of the Prosecutor. 

4. Reprimands shall be recorded in wri  ng 
and shall be transmi  ed to the President 
of the Bureau of the Assembly of States 
Par  es. 

R  31 
R    

Once removal from offi  ce has been pronounced, 
it shall take eff ect immediately. The person 

concerned shall cease to form part of the Court, 
including for unfi nished cases in which he or 
she was taking part. 
 
R  32 
D   

The disciplinary measures that may be imposed 
are: 

(a) A reprimand; or 

(b) A pecuniary sanc  on that may not 
exceed six months of the salary paid 
by the Court to the person concerned.

Subsec  on 2. Excusing, disqualifi ca  on, death 
and resigna  on 

R  33 
E    ,  P    
D  P  

1. A judge, the Prosecutor or a Deputy 
Prosecutor seeking to be excused from his 
or her func  ons shall make a request in 
wri  ng to the Presidency, se   ng out the 
grounds upon which he or she should be 
excused. 

2. The Presidency shall treat the request as 
confi den  al and shall not make public 
the reasons for its decision without the 
consent of the person concerned. 

 
R  34 
D    ,  P  

  D  P  

1.  In addi  on to the grounds set out in Ar  cle 
41, paragraph 2, and Ar  cle 42, paragraph 
7, the grounds for disqualifi ca  on of 
a judge, the Prosecutor or a Deputy 
Prosecutor shall include, inter alia, the 
following: 

(a) Personal interest in the case, including a 
spousal, parental or other close family, 
personal or professional rela  onship, 
or a subordinate rela  onship, with any 
of the par  es; 

(b) Involvement, in his or her private 
capacity, in any legal proceedings 
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ini  ated prior to his or her involvement 
in the case, or ini  ated by him or her 
subsequently, in which the person 
being inves  gated or prosecuted was 
or is an opposing party; 

(c) Performance of func  ons, prior to 
taking offi  ce, during which he or she 
could be expected to have formed 
an opinion on the case in ques  on, 
on the par  es or on their legal 
representa  ves that, objec  vely, 
could adversely aff ect the required 
impar  ality of the person concerned; 

(d) Expression of opinions, through the 
communica  ons media, in wri  ng 
or in public ac  ons, that, objec  vely, 
could adversely aff ect the required 
impar  ality of the person concerned. 

2.  Subject to the provisions set out in Ar  cle 
41, paragraph 2, and Ar  cle 42, paragraph 
8, a request for disqualifi ca  on shall 
be made in wri  ng as soon as there is 
knowledge of the grounds on which it is 
based. The request shall state the grounds 
and a  ach any relevant evidence, and shall 
be transmi  ed to the person concerned, 
who shall be en  tled to present wri  en 
submissions. 

3. Any ques  on rela  ng to the disqualifi ca  on 
of the Prosecutor or a Deputy Prosecutor 
shall be decided by a majority of the judges 
of the Appeals Chamber. 

R  35 
D    ,  P    D  
P       

Where a judge, the Prosecutor or a Deputy 
Prosecutor has reason to believe that a ground 
for disqualifi ca  on exists in rela  on to him 
or her, he or she shall make a request to be 
excused and shall not wait for a request for 
disqualifi ca  on to be made in accordance with 
Ar  cle 41, paragraph 2, or Ar  cle 42, paragraph 
7, and Rule 34. The request shall be made and 

the Presidency shall deal with it in accordance 
with Rule 33.

R  36 
D    ,  P ,  D  
P ,  R    D  
R  

The Presidency shall inform, in wri  ng, the 
President of the Bureau of the Assembly of 
States Par  es of the death of a judge, the 
Prosecutor, a Deputy Prosecutor, the Registrar 
or a Deputy Registrar. 

R  37 
R    ,  P , 

 D  P ,  R    
D  R  

1. A judge, the Prosecutor, a Deputy 
Prosecutor, the Registrar or a Deputy 
Registrar shall communicate to the 
Presidency, in wri  ng, his or her decision 
to resign. The Presidency shall inform, in 
wri  ng, the President of the Bureau of the 
Assembly of States Par  es. 

2. A judge, the Prosecutor, a Deputy 
Prosecutor, the Registrar or a Deputy 
Registrar shall endeavour to give no  ce of 
the date on which his or her resigna  on 
will take eff ect at least six months in 
advance. Before the resigna  on of a judge 
takes eff ect, he or she shall make every 
eff ort to discharge his or her outstanding 
responsibili  es. 

Subsec  on 3. Replacements and alternate 
judges 

R  38 
R  

1.  A judge may be replaced for objec  ve and 
jus  fi ed reasons, inter alia: 

(a)  Resigna  on; 

(b)  Accepted excuse; 

(c)  Disqualifi ca  on; 
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(d)  Removal from offi  ce; 

(e)  Death. 

2. Replacement shall take place in accordance 
with the pre-established procedure in the 
Statute, the Rules and the Regula  ons. 

R  39
A   

Where an alternate judge has been assigned 
by the Presidency to a Trial Chamber pursuant 
to Ar  cle 74, paragraph 1, he or she shall sit 
through all proceedings and delibera  ons of 
the case, but may not take any part therein and 
shall not exercise any of the func  ons of the 
members of the Trial Chamber hearing the case, 
unless and un  l he or she is required to replace 
a member of the Trial Chamber if that member 
is unable to con  nue a  ending. Alternate 
judges shall be designated in accordance with a 
procedure pre-established by the Court.

S  V
P ,    

R  40 
P      

   C  

1.  For the purposes of Ar  cle 50, paragraph 1, 
the following decisions shall be considered 
as resolving fundamental issues: 

(a)  All decisions of the Appeals Division; 

(b) All decisions of the Court on its 
jurisdic  on or on the admissibility of 
a case pursuant to Ar  cles 17, 18, 19 
and 20; 

(c) All decisions of a Trial Chamber on 
guilt or innocence, sentencing and 
repara  ons to vic  ms pursuant to 
Ar  cles 74, 75 and 76; 

(d) All decisions of a Pre-Trial Chamber 
pursuant to Ar  cle 57, paragraph 3(d). 

2.  Decisions on confi rma  on of charges under 
Ar  cle 61, paragraph 7, and on off ences 
against the administra  on of jus  ce under 

Ar  cle 70, paragraph 3, shall be published 
in all the offi  cial languages of the Court 
when the Presidency determines that they 
resolve fundamental issues. 

3.  The Presidency may decide to publish 
other decisions in all the offi  cial languages 
when such decisions concern major 
issues rela  ng to the interpreta  on or the 
implementa  on of the Statute or concern a 
major issue of general interest. 

R  41 
W     C  

1.  For the purposes of Ar  cle 50, paragraph 2, 
the Presidency shall authorize the use of an 
offi  cial language of the Court as a working 
language when: 

(a) That language is understood and 
spoken by the majority of those 
involved in a case before the Court 
and any of the par  cipants in the 
proceedings so requests; or 

(b)  The Prosecutor and the defence so 
request. 

2. The Presidency may authorize the use of an 
offi  cial language of the Court as a working 
language if it considers that it would 
facilitate the effi  ciency of the proceedings. 

R  42 
T     

The Court shall arrange for the transla  on and 
interpreta  on services necessary to ensure the 
implementa  on of its obliga  ons under the 
Statute and the Rules. 

R  43 
P       

   C  

The Court shall ensure that all documents 
subject to publica  on in accordance with 
the Statute and the Rules respect the duty to 
protect the confi den  ality of the proceedings 
and the security of vic  ms and witnesses.
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C  3
J   A  

S  I
D      

A  11, 12, 13  14 

R  44 
D     A  12, 

 3 

1. The Registrar, at the request of the 
Prosecutor, may inquire of a State that 
is not a Party to the Statute or that has 
become a Party to the Statute a  er its 
entry into force, on a confi den  al basis, 
whether it intends to make the declara  on 
provided for in Ar  cle 12, paragraph 3. 

2. When a State lodges, or declares to the 
Registrar its intent to lodge, a declara  on 
with the Registrar pursuant to Ar  cle 
12, paragraph 3, or when the Registrar 
acts pursuant to sub-rule 1, the Registrar 
shall inform the State concerned that the 
declara  on under Ar  cle 12, paragraph 
3, has as a consequence the acceptance 
of jurisdic  on with respect to the crimes 
referred to in Ar  cle 5 of relevance to the 
situa  on and the provisions of Part 9, and 
any rules thereunder concerning States 
Par  es, shall apply. 

R  45 
R       P  

A referral of a situa  on to the Prosecutor shall 
be in wri  ng. 

S  II
I     

A  15 

R  46 
I     P  

 A  15,  1  2 

Where informa  on is submi  ed under Ar  cle 
15, paragraph 1, or where oral or wri  en 
tes  mony is received pursuant to Ar  cle 15, 
paragraph 2, at the seat of the Court, the 

Prosecutor shall protect the confi den  ality of 
such informa  on and tes  mony or take any 
other necessary measures, pursuant to his or 
her du  es under the Statute. 

R  47 
T   A  15,  2 

1.  The provisions of Rules 111 and 112 shall 
apply, muta  s mutandis, to tes  mony 
received by the Prosecutor pursuant to 
Ar  cle 15, paragraph 2. 

2. When the Prosecutor considers that there 
is a serious risk that it might not be possible 
for the tes  mony to be taken subsequently, 
he or she may request the Pre- Trial 
Chamber to take such measures as may 
be necessary to ensure the effi  ciency 
and integrity of the proceedings and, in 
par  cular, to appoint a counsel or a judge 
from the Pre-Trial Chamber to be present 
during the taking of the tes  mony in order 
to protect the rights of the defence. If the 
tes  mony is subsequently presented in 
the proceedings, its admissibility shall be 
governed by Ar  cle 69, paragraph 4, and 
given such weight as determined by the 
relevant Chamber. 

R  48 
D      

     
A  15,  3 

In determining whether there is a reasonable 
basis to proceed with an inves  ga  on under 
Ar  cle 15, paragraph 3, the Prosecutor shall 
consider the factors set out in Ar  cle 53, 
paragraph 1(a) to (c). 

R  49 
D     A  15, 

 6 

1.  Where a decision under Ar  cle 15, 
paragraph 6, is taken, the Prosecutor shall 
promptly ensure that no  ce is provided, 
including reasons for his or her decision, 
in a manner that prevents any danger to 
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the safety, well-being and privacy of those 
who provided informa  on to him or her 
under Ar  cle 15, paragraphs 1 and 2, or the 
integrity of inves  ga  ons or proceedings. 

2.  The no  ce shall also advise of the possibility 
of submi   ng further informa  on regarding 
the same situa  on in the light of new facts 
and evidence. 

R  50 
P      P -
T  C       

 

1.  When the Prosecutor intends to seek 
authoriza  on from the Pre-Trial Chamber 
to ini  ate an inves  ga  on pursuant to 
Ar  cle 15, paragraph 3, the Prosecutor 
shall inform vic  ms, known to him or her or 
to the Vic  ms and Witnesses Unit, or their 
legal representa  ves, unless the Prosecutor 
decides that doing so would pose a danger 
to the integrity of the inves  ga  on or the 
life or well-being of vic  ms and witnesses. 
The Prosecutor may also give no  ce by 
general means in order to reach groups 
of vic  ms if he or she determines in the 
par  cular circumstances of the case that 
such no  ce could not pose a danger to 
the integrity and eff ec  ve conduct of 
the inves  ga  on or to the security and 
well-being of vic  ms and witnesses. In 
performing these func  ons, the Prosecutor 
may seek the assistance of the Vic  ms and 
Witnesses Unit as appropriate. 

2.  A request for authoriza  on by the 
Prosecutor shall be in wri  ng. 

3. Following informa  on given in accordance 
with sub-rule 1, vic  ms may make 
representa  ons in wri  ng to the Pre-Trial 
Chamber within such  me limit as set forth 
in the Regula  ons. 

4.  The Pre-Trial Chamber, in deciding on the 
procedure to be followed, may request 
addi  onal informa  on from the Prosecutor 
and from any of the vic  ms who have 
made representa  ons, and, if it considers 
it appropriate, may hold a hearing. 

5.  The Pre-Trial Chamber shall issue its 
decision, including its reasons, as to 
whether to authorize the commencement 
of the inves  ga  on in accordance with 
Ar  cle 15, paragraph 4, with respect 
to all or any part of the request by the 
Prosecutor. The Chamber shall give no  ce 
of the decision to vic  ms who have made 
representa  ons. 

6.  The above procedure shall also apply to 
a new request to the Pre-Trial Chamber 
pursuant to Ar  cle 15, paragraph 5. 

S  III 
C      

A  17, 18  19 

R  51 
I    A  17 

In considering the ma  ers referred to in 
Ar  cle 17, paragraph 2, and in the context of 
the circumstances of the case, the Court may 
consider, inter alia, informa  on that the State 
referred to in Ar  cle 17, paragraph 1, may 
choose to bring to the a  en  on of the Court 
showing that its courts meet interna  onally 
recognized norms and standards for the 
independent and impar  al prosecu  on of 
similar conduct, or that the State has confi rmed 
in wri  ng to the Prosecutor that the case is 
being inves  gated or prosecuted. 

R  52 
N     A  18, 

 1 

1.  Subject to the limita  ons provided for in 
Ar  cle 18, paragraph 1, the no  fi ca  on 
shall contain informa  on about the acts 
that may cons  tute crimes referred to 
in Ar  cle 5, relevant for the purposes of 
Ar  cle 18, paragraph 2. 

2. A State may request addi  onal informa  on 
from the Prosecutor to assist it in the 
applica  on of Ar  cle 18, paragraph 2. 
Such a request shall not aff ect the one-
month  me limit provided for in Ar  cle 18, 
paragraph 2, and shall be responded to by 
the Prosecutor on an expedited basis. 
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R  53 
D     A  18,  
2 

When a State requests a deferral pursuant to 
Ar  cle 18, paragraph 2, that State shall make 
this request in wri  ng and provide informa  on 
concerning its inves  ga  on, taking into account 
Ar  cle 18, paragraph 2. The Prosecutor may 
request addi  onal informa  on from that State. 
 
R  54 
A    P         
A  18,  2 

1.  An applica  on submi  ed by the 
Prosecutor to the Pre-Trial Chamber in 
accordance with Ar  cle 18, paragraph 2, 
shall be in wri  ng and shall contain the 
basis for the applica  on. The informa  on 
provided by the State under Rule 53 shall 
be communicated by the Prosecutor to the 
Pre-Trial Chamber. 

2.  The Prosecutor shall inform that State 
in wri  ng when he or she makes an 
applica  on to the Pre-Trial Chamber under 
Ar  cle 18, paragraph 2, and shall include 
in the no  ce a summary of the basis of the 
applica  on. 

R  55 
P   A  18,  
2 

1.  The Pre-Trial Chamber shall decide on 
the procedure to be followed and may 
take appropriate measures for the proper 
conduct of the proceedings. It may hold a 
hearing. 

2. The Pre-Trial Chamber shall examine 
the Prosecutor’s applica  on and any 
observa  ons submi  ed by a State that 
requested a deferral in accordance with 
Ar  cle 18, paragraph 2, and shall consider 
the factors in Ar  cle 17 in deciding whether 
to authorize an inves  ga  on. 

3.  The decision and the basis for the 
decision of the Pre-Trial Chamber shall be 
communicated as soon as possible to the 

Prosecutor and to the State that requested 
a deferral of an inves  ga  on. 

R  56 
A    P   

  A  18,  3 

1.  Following a review by the Prosecutor as 
set forth in Ar  cle 18, paragraph 3, the 
Prosecutor may apply to the Pre-Trial 
Chamber for authoriza  on in accordance 
with Ar  cle 18, paragraph 2. The 
applica  on to the Pre-Trial Chamber shall 
be in wri  ng and shall contain the basis for 
the applica  on. 

2.  Any further informa  on provided by the 
State under Ar  cle 18, paragraph 5, shall 
be communicated by the Prosecutor to the 
Pre-Trial Chamber. 

3.  The proceedings shall be conducted in 
accordance with Rules 54, sub-rule 2, and 
55. 

  
R  57 
P    A  18, 

 6 

An applica  on to the Pre-Trial Chamber by the 
Prosecutor in the circumstances provided for 
in Ar  cle 18, paragraph 6, shall be considered 
ex parte and in camera. The Pre-Trial Chamber 
shall rule on the applica  on on an expedited 
basis. 
 
R  58 
P   A  19 

1.  A request or applica  on made under Ar  cle 
19 shall be in wri  ng and contain the basis 
for it. 

2.  When a Chamber receives a request 
or applica  on raising a challenge or 
ques  on concerning its jurisdic  on or 
the admissibility of a case in accordance 
with Ar  cle 19, paragraph 2 or 3, or is 
ac  ng on its own mo  on as provided for 
in Ar  cle 19, paragraph 1, it shall decide 
on the procedure to be followed and 
may take appropriate measures for the 
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proper conduct of the proceedings. It may 
hold a hearing. It may join the challenge 
or ques  on to a confi rma  on or a trial 
proceeding as long as this does not cause 
undue delay, and in this circumstance 
shall hear and decide on the challenge or 
ques  on fi rst. 

3.  The Court shall transmit a request or 
applica  on received under sub-rule 2 to 
the Prosecutor and to the person referred 
to in Ar  cle 19, paragraph 2, who has 
been surrendered to the Court or who 
has appeared voluntarily or pursuant 
to a summons, and shall allow them to 
submit wri  en observa  ons to the request 
or applica  on within a period of  me 
determined by the Chamber. 

4.  The Court shall rule on any challenge or 
ques  on of jurisdic  on fi rst and then on 
any challenge or ques  on of admissibility. 

 
R  59 
P     A  
19,  3 

1.  For the purpose of Ar  cle 19, paragraph 3, 
the Registrar shall inform the following of 
any ques  on or challenge of jurisdic  on or 
admissibility which has arisen pursuant to 
Ar  cle 19, paragraphs 1, 2 and 3: 

(a)  Those who have referred a situa  on 
pursuant to Ar  cle 13; 

(b) The vic  ms who have already 
communicated with the Court in 
rela  on to that case or their legal 
representa  ves. 

2.  The Registrar shall provide those referred 
to in sub-rule 1, in a manner consistent 
with the duty of the Court regarding 
the confi den  ality of informa  on, 
the protec  on of any person and the 
preserva  on of evidence, with a summary 
of the grounds on which the jurisdic  on of 

the Court or the admissibility of the case 
has been challenged. 

3.  Those receiving the informa  on, as 
provided for in sub-rule 1, may make 
representa  on in wri  ng to the competent 
Chamber within such  me limit as it 
considers appropriate. 

R  60 
C      

If a challenge to the jurisdic  on of the Court 
or to the admissibility of a case is made a  er 
a confi rma  on of the charges but before the 
cons  tu  on or designa  on of the Trial Chamber, 
it shall be addressed to the Presidency, which 
shall refer it to the Trial Chamber as soon as the 
la  er is cons  tuted or designated in accordance 
with Rule 130. 

R  61 
P    A  19, 

 8 

When the Prosecutor makes applica  on to 
the competent Chamber in the circumstances 
provided for in Ar  cle 19, paragraph 8, Rule 57 
shall apply. 

R  62 
P   A  19,  10 

1.  If the Prosecutor makes a request under 
Ar  cle 19, paragraph 10, he or she shall 
make the request to the Chamber that 
made the latest ruling on admissibility. The 
provisions of Rules 58, 59 and 61 shall be 
applicable. 

2. The State or States whose challenge to 
admissibility under Ar  cle 19, paragraph 
2, provoked the decision of inadmissibility 
provided for in Ar  cle 19, paragraph 10, 
shall be no  fi ed of the request of the 
Prosecutor and shall be given a  me limit 
within which to make representa  ons.
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C  4
P  R   V  

S    P  

S  I
E  

R  63 
G      

1.  The rules of evidence set forth in this 
chapter, together with Ar  cle 69, shall 
apply in proceedings before all Chambers. 

2.  A Chamber shall have the authority, in 
accordance with the discre  on described 
in Ar  cle 64, paragraph 9, to assess 
freely all evidence submi  ed in order to 
determine its relevance or admissibility in 
accordance with Ar  cle 69. 

3.  A Chamber shall rule on an applica  on of 
a party or on its own mo  on, made under 
Ar  cle 64, subparagraph 9(a), concerning 
admissibility when it is based on the 
grounds set out in Ar  cle 69, paragraph 7. 

4.  Without prejudice to Ar  cle 66, paragraph 
3, a Chamber shall not impose a legal 
requirement that corrobora  on is required 
in order to prove any crime within the 
jurisdic  on of the Court, in par  cular, 
crimes of sexual violence. 

5.  The Chambers shall not apply na  onal 
laws governing evidence, other than in 
accordance with Ar  cle 21. 

R  64 
P       

   

1. An issue rela  ng to relevance or 
admissibility must be raised at the  me 
when the evidence is submi  ed to a 
Chamber. Excep  onally, when those issues 
were not known at the  me when the 
evidence was submi  ed, it may be raised 
immediately a  er the issue has become 
known. The Chamber may request that 
the issue be raised in wri  ng. The wri  en 
mo  on shall be communicated by the 

Court to all those who par  cipate in the 
proceedings, unless otherwise decided by 
the Court. 

2.  A Chamber shall give reasons for any rulings 
it makes on eviden  ary ma  ers. These 
reasons shall be placed in the record of the 
proceedings if they have not already been 
incorporated into the record during the 
course of the proceedings in accordance 
with Ar  cle 64, paragraph 10, and Rule 
137, sub-rule 1. 

3.  Evidence ruled irrelevant or inadmissible 
shall not be considered by the Chamber. 

 
R  65 
C    

1.  A witness who appears before the Court 
is compellable by the Court to provide 
tes  mony, unless otherwise provided for 
in the Statute and the Rules, in par  cular 
Rules 73, 74 and 75. 

2.  Rule 171 applies to a witness appearing 
before the Court who is compellable to 
provide tes  mony under sub-rule 1. 

R  66
S   

1.  Except as described in sub-rule 2, every 
witness shall, in accordance with Ar  cle 69, 
paragraph 1, make the following solemn 
undertaking before tes  fying: 

“I solemnly declare that I will 
speak the truth, the whole truth 
and nothing but the truth.” 

2.  A person under the age of 18 or a person 
whose judgement has been impaired and 
who, in the opinion of the Chamber, does 
not understand the nature of a solemn 
undertaking may be allowed to tes  fy 
without this solemn undertaking if the 
Chamber considers that the person is 
able to describe ma  ers of which he or 
she has knowledge and that the person 
understands the meaning of the duty to 
speak the truth. 
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3.  Before tes  fying, the witness shall be 
informed of the off ence defi ned in Ar  cle 
70, paragraph 1(a). 

R  67 
L        -

  

1.  In accordance with Ar  cle 69, paragraph 2, 
a Chamber may allow a witness to give viva 
voce (oral) tes  mony before the Chamber 
by means of audio or video technology, 
provided that such technology permits the 
witness to be examined by the Prosecutor, 
the defence, and by the Chamber itself, at 
the  me that the witness so tes  fi es. 

2.  The examina  on of a witness under this 
rule shall be conducted in accordance with 
the relevant rules of this chapter. 

3.  The Chamber, with the assistance of the 
Registry, shall ensure that the venue chosen 
for the conduct of the audio or video-link 
tes  mony is conducive to the giving of 
truthful and open tes  mony and to the 
safety, physical and psychological well-
being, dignity and privacy of the witness. 

 
Rule 683 
P    

1.  When the Pre-Trial Chamber has not 
taken measures under Ar  cle 56, the 
Trial Chamber may, in accordance with 
Ar  cle 69, paragraphs 2 and 4, and a  er 
hearing the par  es, allow the introduc  on 
of previously recorded audio or video 
tes  mony of a witness, or the transcript 
or other documented evidence of such 
tes  mony, provided that this would not be 
prejudicial to or inconsistent with the rights 
of the accused and that the requirements 
of one or more of the following sub-rules 
are met. 

2.  If the witness who gave the previously 
recorded tes  mony is not present before 

the Trial Chamber, the Chamber may 
allow the introduc  on of that previously 
recorded tes  mony in any one of the 
following instances: 

(a) Both the Prosecutor and the defence 
had the opportunity to examine the 
witness during the recording. 

(b) The prior recorded tes  mony goes to 
proof of a ma  er other than the acts 
and conduct of the accused. In such a 
case: 

(i) In determining whether 
introduc  on of prior recorded 
tes  mony falling under sub-rule 
(b) may be allowed, the Chamber 
shall consider, inter alia, whether 
the prior recorded tes  mony in 
ques  on: 

–   relates to issues that are not 
materially in dispute; 

–   is of a cumula  ve or 
corrobora  ve nature, in that 
other witnesses will give or 
have given oral tes  mony of 
similar facts; 

–   relates to background 
informa  on; 

–   is such that the interests of 
jus  ce are best served by its 
introduc  on; and 

–   has suffi  cient indicia of 
reliability. 

(ii) Prior recorded tes  mony falling 
under sub-rule (b) may only be 
introduced if it is accompanied 
by a declara  on by the tes  fying 
person that the contents of the 
prior recorded tes  mony are true 
and correct to the best of that 
person’s knowledge and belief. 
Accompanying declara  ons may 
not contain any new informa  on 
and must be made reasonably 3 As amended by Resolu  on ICC-ASP/12/Res. 7.
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close in  me to when the prior 
recorded tes  mony is being 
submi  ed. 

(iii) Accompanying declara  ons 
must be witnessed by a person 
authorised to witness such a 
declara  on by the relevant 
Chamber or in accordance with 
the law and procedure of a 
State. The person witnessing 
the declara  on must verify in 
wri  ng the date and place of the 
declara  on, and that the person 
making the declara  on: 

–  is the person iden  fi ed in the 
prior recorded tes  mony; 

–  assures that he or she is 
making the declara  on 
voluntarily and without 
undue infl uence; 

–  states that the contents of the 
prior recorded tes  mony are, 
to the best of that person’s 
knowledge and belief, true 
and correct; and 

–  was informed that if the 
contents of the prior 
recorded tes  mony are not 
true then he or she may be 
subject to proceedings for 
having given false tes  mony. 

(c) The prior recorded tes  mony comes 
from a person who has subsequently 
died, must be presumed dead, or 
is, due to obstacles that cannot be 
overcome with reasonable diligence, 
unavailable to tes  fy orally. In such a 
case: 

(i)  Prior recorded tes  mony falling 
under sub-rule (c) may only 
be introduced if the Chamber 
is sa  sfi ed that the person is 
unavailable as set out above, 
that the necessity of measures 

under Ar  cle 56 could not be 
an  cipated, and that the prior 
recorded tes  mony has suffi  cient 
indicia of reliability. 

(ii)  The fact that the prior recorded 
tes  mony goes to proof of acts 
and conduct of an accused may be 
a factor against its introduc  on, or 
part of it. 

(d) The prior recorded tes  mony comes 
from a person who has been subjected 
to interference. In such a case: 

(i)  Prior recorded tes  mony falling 
under sub-rule (d) may only be 
introduced if the Chamber is 
sa  sfi ed that: 

–  the person has failed to 
a  end as a witness or, having 
a  ended, has failed to give 
evidence with respect to 
a material aspect included 
in his or her prior recorded 
tes  mony; 

–  the failure of the person to 
a  end or to give evidence has 
been materially infl uenced 
by improper interference, 
including threats, 
in  mida  on, or coercion; 

– reasonable eff orts have 
been made to secure the 
a  endance of the person as 
a witness or, if in a  endance, 
to secure from the witness all 
material facts known to the 
witness; 

–  the interests of jus  ce are 
best served by the prior 
recorded tes  mony being 
introduced; and 

–  the prior recorded tes  mony 
has suffi  cient indicia of 
reliability. 
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(ii)  For the purposes of sub-rule (d)
(i), an improper interference may 
relate, inter alia, to the physical, 
psychological, economic or other 
interests of the person. 

(iii)  When prior recorded tes  mony 
submi  ed under sub-rule (d)(i) 
relates to completed proceedings 
for off ences defi ned in Ar  cle 
70, the Chamber may consider 
adjudicated facts from these 
proceedings in its assessment. 

(iv)  The fact that the prior recorded 
tes  mony goes to proof of acts 
and conduct of an accused may be 
a factor against its introduc  on, or 
part of it. 

3.  If the witness who gave the previously 
recorded tes  mony is present before the 
Trial Chamber, the Chamber may allow the 
introduc  on of that previously recorded 
tes  mony if he or she does not object to 
the submission of the previously recorded 
tes  mony and the Prosecutor, the defence 
and the Chamber have the opportunity 
to examine the witness during the 
proceedings. 

 
R  69 
A     

The Prosecutor and the defence may agree 
that an alleged fact, which is contained in 
the charges, the contents of a document, the 
expected tes  mony of a witness or other 
evidence is not contested and, accordingly, a 
Chamber may consider such alleged fact as 
being proven, unless the Chamber is of the 
opinion that a more complete presenta  on of 
the alleged facts is required in the interests of 
jus  ce, in par  cular the interests of the vic  ms. 
 
R  70 
P        

 

In cases of sexual violence, the Court shall be 
guided by and, where appropriate, apply the 
following principles: 

(a) Consent cannot be inferred by reason of 
any words or conduct of a vic  m where 
force, threat of force, coercion or taking 
advantage of a coercive environment 
undermined the vic  m’s ability to give 
voluntary and genuine consent;

(b) Consent cannot be inferred by reason of 
any words or conduct of a vic  m where 
the vic  m is incapable of giving genuine 
consent; 

(c)  Consent cannot be inferred by reason of 
the silence of, or lack of resistance by, a 
vic  m to the alleged sexual violence; 

(d)  Credibility, character or predisposi  on to 
sexual availability of a vic  m or witness 
cannot be inferred by reason of the sexual 
nature of the prior or subsequent conduct 
of a vic  m or witness. 

 
R  71 
E      

In the light of the defi ni  on and nature of the 
crimes within the jurisdic  on of the Court, 
and subject to Ar  cle 69, paragraph 4, a 
Chamber shall not admit evidence of the prior 
or subsequent sexual conduct of a vic  m or 
witness. 
 
R  72 
I       

    

1.  Where there is an inten  on to introduce or 
elicit, including by means of the ques  oning 
of a vic  m or witness, evidence that the 
vic  m consented to an alleged crime of 
sexual violence, or evidence of the words, 
conduct, silence or lack of resistance of a 
vic  m or witness as referred to in principles 
(a) through (d) of Rule 70, no  fi ca  on 
shall be provided to the Court which shall 
describe the substance of the evidence 
intended to be introduced or elicited and 
the relevance of the evidence to the issues 
in the case. 

2.  In deciding whether the evidence referred 
to in sub-rule 1 is relevant or admissible, 
a Chamber shall hear in camera the 
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views of the Prosecutor, the defence, the 
witness and the vic  m or his or her legal 
representa  ve, if any, and shall take into 
account whether that evidence has a 
suffi  cient degree of proba  ve value to an 
issue in the case and the prejudice that 
such evidence may cause, in accordance 
with Ar  cle 69, paragraph 4. For this 
purpose, the Chamber shall have regard to 
Ar  cle 21, paragraph 3, and Ar  cles 67 and 
68, and shall be guided by principles (a) to 
(d) of Rule 70, especially with respect to 
the proposed ques  oning of a vic  m. 

3.  Where the Chamber determines that 
the evidence referred to in sub-rule 2 
is admissible in the proceedings, the 
Chamber shall state on the record the 
specifi c purpose for which the evidence 
is admissible. In evalua  ng the evidence 
during the proceedings, the Chamber shall 
apply principles (a) to (d) of Rule 70. 

 
R  73 
P    

 

1. Without prejudice to Ar  cle 67, paragraph 
1(b), communica  ons made in the context 
of the professional rela  onship between a 
person and his or her legal counsel shall be 
regarded as privileged, and consequently 
not subject to disclosure, unless: 

(a) The person consents in wri  ng to such 
disclosure; or 

(b) The person voluntarily disclosed the 
content of the communica  on to a 
third party, and that third party then 
gives evidence of that disclosure.

2. Having regard to Rule 63, sub-rule 5, 
communica  ons made in the context of a 
class of professional or other confi den  al 
rela  onships shall be regarded as 
privileged, and consequently not subject to 
disclosure, under the same terms as in sub-
rules 1(a) and 1(b) if a Chamber decides in 
respect of that class that: 

(a) Communica  ons occurring within that 
class of rela  onship are made in the 
course of a confi den  al rela  onship 
producing a reasonable expecta  on of 
privacy and non-disclosure; 

(b) Confi den  ality is essen  al to the nature 
and type of rela  onship between the 
person and the confi dant; and 

(c)  Recogni  on of the privilege would 
further the objec  ves of the Statute 
and the Rules. 

3.  In making a decision under sub-rule 2, 
the Court shall give par  cular regard 
to recognizing as privileged those 
communica  ons made in the context of the 
professional rela  onship between a person 
and his or her medical doctor, psychiatrist, 
psychologist or counsellor, in par  cular 
those related to or involving vic  ms, or 
between a person and a member of a 
religious clergy; and in the la  er case, the 
Court shall recognize as privileged those 
communica  ons made in the context of 
a sacred confession where it is an integral 
part of the prac  ce of that religion. 

4.  The Court shall regard as privileged, and 
consequently not subject to disclosure, 
including by way of tes  mony of any 
present or past offi  cial or employee of 
the Interna  onal Commi  ee of the Red 
Cross (ICRC), any informa  on, documents 
or other evidence which it came into 
the possession of in the course, or as a 
consequence, of the performance by ICRC 
of its func  ons under the Statutes of the 
Interna  onal Red Cross and Red Crescent 
Movement, unless: 

(a) A  er consulta  ons undertaken 
pursuant to sub-rule 6, ICRC does not 
object in wri  ng to such disclosure, or 
otherwise has waived this privilege; or 

(b) Such informa  on, documents or 
other evidence is contained in public 
statements and documents of ICRC. 
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5.  Nothing in sub-rule 4 shall aff ect the 
admissibility of the same evidence 
obtained from a source other than ICRC 
and its offi  cials or employees when such 
evidence has also been acquired by this 
source independently of ICRC and its 
offi  cials or employees. 

6.  If the Court determines that ICRC 
informa  on, documents or other evidence 
are of great importance for a par  cular 
case, consulta  ons shall be held between 
the Court and ICRC in order to seek to 
resolve the ma  er by coopera  ve means, 
bearing in mind the circumstances of 
the case, the relevance of the evidence 
sought, whether the evidence could be 
obtained from a source other than ICRC, 
the interests of jus  ce and of vic  ms, and 
the performance of the Court’s and ICRC’s 
func  ons. 

 
R  74 
S -     

1.  Unless a witness has been no  fi ed pursuant 
to Rule 190, the Chamber shall no  fy a 
witness of the provisions of this rule before 
his or her tes  mony. 

2.  Where the Court determines that an 
assurance with respect to self-incrimina  on 
should be provided to a par  cular witness, 
it shall provide the assurances under sub-
rule 3, paragraph (c), before the witness 
a  ends, directly or pursuant to a request 
under Ar  cle 93, paragraph (1)(e).

3.  (a)  A witness may object to making 
any statement that might tend to 
incriminate him or her. 

(b)  Where the witness has a  ended a  er 
receiving an assurance under sub-rule 
2, the Court may require the witness 
to answer the ques  on or ques  ons. 

(c)  In the case of other witnesses, the 
Chamber may require the witness to 
answer the ques  on or ques  ons, 

a  er assuring the witness that the 
evidence provided in response to the 
ques  ons: 

(i)  Will be kept confi den  al and will 
not be disclosed to the public or 
any State; and 

(ii)  Will not be used either directly or 
indirectly against that person in 
any subsequent prosecu  on by 
the Court, except under Ar  cles 
70 and 71. 

4.  Before giving such an assurance, the 
Chamber shall seek the views of the 
Prosecutor, ex parte, to determine if the 
assurance should be given to this par  cular 
witness. 

5.  In determining whether to require the 
witness to answer, the Chamber shall 
consider: 

(a) The importance of the an  cipated 
evidence; 

(b) Whether the witness would be 
providing unique evidence; 

(c) The nature of the possible 
incrimina  on, if known; and 

(d) The suffi  ciency of the protec  ons 
for the witness, in the par  cular 
circumstances. 

6. If the Chamber determines that it would 
not be appropriate to provide an assurance 
to this witness, it shall not require the 
witness to answer the ques  on. If the 
Chamber determines not to require the 
witness to answer, it may s  ll con  nue 
the ques  oning of the witness on other 
ma  ers. 

7.  In order to give eff ect to the assurance, the 
Chamber shall: 

(a) Order that the evidence of the witness 
be given in camera; 
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(b)  Order that the iden  ty of the witness 
and the content of the evidence given 
shall not be disclosed, in any manner, 
and provide that the breach of any 
such order will be subject to sanc  on 
under Ar  cle 71; 

(c) Specifi cally advise the Prosecutor, 
the accused, the defence counsel, 
the legal representa  ve of the vic  m 
and any Court staff  present of the 
consequences of a breach of the order 
under subparagraph (b); 

(d) Order the sealing of any record of the 
proceedings; and 

(e) Use protec  ve measures with respect 
to any decision of the Court to ensure 
that the iden  ty of the witness and 
the content of the evidence given are 
not disclosed. 

8.  Where the Prosecutor is aware that the 
tes  mony of any witness may raise issues 
with respect to self-incrimina  on, he or 
she shall request an in camera hearing and 
advise the Chamber of this, in advance of 
the tes  mony of the witness. The Chamber 
may impose the measures outlined in sub-
rule 7 for all or a part of the tes  mony of 
that witness. 

9.  The accused, the defence counsel or the 
witness may advise the Prosecutor or the 
Chamber that the tes  mony of a witness 
will raise issues of self-incrimina  on before 
the witness tes  fi es and the Chamber may 
take the measures outlined in sub-rule 7. 

10.  If an issue of self-incrimina  on arises 
in the course of the proceedings, the 
Chamber shall suspend the taking of the 
tes  mony and provide the witness with 
an opportunity to obtain legal advice if he 
or she so requests for the purpose of the 
applica  on of the rule. 

R  75 
I     

1.  A witness appearing before the Court, who 
is a spouse, child or parent of an accused 
person, shall not be required by a Chamber 
to make any statement that might tend to 
incriminate that accused person. However, 
the witness may choose to make such a 
statement. 

2.  In evalua  ng the tes  mony of a witness, 
a Chamber may take into account that the 
witness, referred to in sub-rule 1, objected 
to reply to a ques  on which was intended 
to contradict a previous statement made 
by the witness, or the witness was selec  ve 
in choosing which ques  ons to answer. 

 
S  II 

D  

R  76 
P -      

 

1.  The Prosecutor shall provide the defence 
with the names of witnesses whom the 
Prosecutor intends to call to tes  fy and 
copies of any prior statements made 
by those witnesses. This shall be done 
suffi  ciently in advance to enable the 
adequate prepara  on of the defence. 

2. The Prosecutor shall subsequently advise 
the defence of the names of any addi  onal 
prosecu  on witnesses and provide copies 
of their statements when the decision is 
made to call those witnesses. 

3.  The statements of prosecu  on witnesses 
shall be made available in original and 
in a language which the accused fully 
understands and speaks. 

4.  This rule is subject to the protec  on and 
privacy of vic  ms and witnesses and the 
protec  on of confi den  al informa  on as 
provided for in the Statute and Rules 81 
and 82. 
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R  77 
I       

   P  

The Prosecutor shall, subject to the restric  ons 
on disclosure as provided for in the Statute 
and in Rules 81 and 82, permit the defence to 
inspect any books, documents, photographs 
and other tangible objects in the possession or 
control of the Prosecutor, which are material to 
the prepara  on of the defence or are intended 
for use by the Prosecutor as evidence for the 
purposes of the confi rma  on hearing or at trial, 
as the case may be, or were obtained from or 
belonged to the person.

R  78 
I       

    

The defence shall permit the Prosecutor to 
inspect any books, documents, photographs 
and other tangible objects in the possession or 
control of the defence, which are intended for 
use by the defence as evidence for the purposes 
of the confi rma  on hearing or at trial. 

R  79 
D     

1.  The defence shall no  fy the Prosecutor of 
its intent to: 

(a)  Raise the existence of an alibi, in which 
case the no  fi ca  on shall specify the 
place or places at which the accused 
claims to have been present at the 
 me of the alleged crime and the 

names of witnesses and any other 
evidence upon which the accused 
intends to rely to establish the alibi; or 

(b) Raise a ground for excluding criminal 
responsibility provided for in Ar  cle 
31, paragraph 1, in which case the 
no  fi ca  on shall specify the names 
of witnesses and any other evidence 
upon which the accused intends to 
rely to establish the ground. 

2.  With due regard to  me limits set forth 
in other rules, no  fi ca  on under sub-rule 
1 shall be given suffi  ciently in advance 
to enable the Prosecutor to prepare 
adequately and to respond. The Chamber 
dealing with the ma  er may grant the 
Prosecutor an adjournment to address the 
issue raised by the defence. 

3.  Failure of the defence to provide no  ce 
under this rule shall not limit its right to 
raise ma  ers dealt with in sub-rule 1 and 
to present evidence. 

4.  This rule does not prevent a Chamber from 
ordering disclosure of any other evidence.

 
R  80 
P       

    
A  31,  3 

1.  The defence shall give no  ce to both the 
Trial Chamber and the Prosecutor if it 
intends to raise a ground for excluding 
criminal responsibility under Ar  cle 31, 
paragraph 3. This shall be done suffi  ciently 
in advance of the commencement of the 
trial to enable the Prosecutor to prepare 
adequately for trial. 

2.  Following no  ce given under sub-rule 
1, the Trial Chamber shall hear both the 
Prosecutor and the defence before deciding 
whether the defence can raise a ground for 
excluding criminal responsibility. 

3.  If the defence is permi  ed to raise the 
ground, the Trial Chamber may grant the 
Prosecutor an adjournment to address that 
ground. 

 
R  81 
R    

1.  Reports, memoranda or other internal 
documents prepared by a party, its 
assistants or representa  ves in connec  on 
with the inves  ga  on or prepara  on of the 
case are not subject to disclosure.
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2.  Where material or informa  on is in the 
possession or control of the Prosecutor 
which must be disclosed in accordance 
with the Statute, but disclosure may 
prejudice further or ongoing inves  ga  ons, 
the Prosecutor may apply to the Chamber 
dealing with the ma  er for a ruling as to 
whether the material or informa  on must 
be disclosed to the defence. The ma  er 
shall be heard on an ex parte basis by the 
Chamber. However, the Prosecutor may 
not introduce such material or informa  on 
into evidence during the confi rma  on 
hearing or the trial without adequate prior 
disclosure to the accused. 

3.  Where steps have been taken to ensure 
the confi den  ality of informa  on, in 
accordance with Ar  cles 54, 57, 64, 72 and 
93, and, in accordance with Ar  cle 68, to 
protect the safety of witnesses and vic  ms 
and members of their families, such 
informa  on shall not be disclosed, except 
in accordance with those Ar  cles. When 
the disclosure of such informa  on may 
create a risk to the safety of the witness, 
the Court shall take measures to inform 
the witness in advance. 

4.  The Chamber dealing with the ma  er 
shall, on its own mo  on or at the request 
of the Prosecutor, the accused or any 
State, take the necessary steps to ensure 
the confi den  ality of informa  on, in 
accordance with Ar  cles 54, 72 and 93, 
and, in accordance with Ar  cle 68, to 
protect the safety of witnesses and vic  ms 
and members of their families, including 
by authorizing the non-disclosure of their 
iden  ty prior to the commencement of the 
trial. 

5.  Where material or informa  on is in the 
possession or control of the Prosecutor 
which is withheld under Ar  cle 68, 
paragraph 5, such material and informa  on 
may not be subsequently introduced 
into evidence during the confi rma  on 

hearing or the trial without adequate prior 
disclosure to the accused. 

6.  Where material or informa  on is in the 
possession or control of the defence 
which is subject to disclosure, it may 
be withheld in circumstances similar to 
those which would allow the Prosecutor 
to rely on Ar  cle 68, paragraph 5, and 
a summary thereof submi  ed instead. 
Such material and informa  on may not 
be subsequently introduced into evidence 
during the confi rma  on hearing or the trial 
without adequate prior disclosure to the 
Prosecutor. 

R  82 
R       

   A  54, 
 3(e) 

1.  Where material or informa  on is in the 
possession or control of the Prosecutor 
which is protected under Ar  cle 54, 
paragraph 3(e), the Prosecutor may not 
subsequently introduce such material or 
informa  on into evidence without the prior 
consent of the provider of the material or 
informa  on and adequate prior disclosure 
to the accused. 

2.  If the Prosecutor introduces material or 
informa  on protected under Ar  cle 54, 
paragraph 3(e), into evidence, a Chamber 
may not order the produc  on of addi  onal 
evidence received from the provider of the 
ini  al material or informa  on, nor may a 
Chamber for the purpose of obtaining such 
addi  onal evidence itself summon the 
provider or a representa  ve of the provider 
as a witness or order their a  endance. 

3.  If the Prosecutor calls a witness to introduce 
in evidence any material or informa  on 
which has been protected under Ar  cle 54, 
paragraph 3(e), a Chamber may not compel 
that witness to answer any ques  on 
rela  ng to the material or informa  on or 
its origin, if the witness declines to answer 
on grounds of confi den  ality. 
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4.  The right of the accused to challenge 
evidence which has been protected under 
Ar  cle 54, paragraph 3(e), shall remain 
unaff ected subject only to the limita  ons 
contained in sub-rules 2 and 3.

5.  A Chamber dealing with the ma  er may 
order, upon applica  on by the defence, 
that, in the interests of jus  ce, material 
or informa  on in the possession of the 
accused, which has been provided to the 
accused under the same condi  ons as set 
forth in Ar  cle 54, paragraph 3(e), and 
which is to be introduced into evidence, 
shall be subject muta  s mutandis to sub-
rules 1, 2 and 3. 

R  83 
R      
A  67,  2 

The Prosecutor may request as soon as 
prac  cable a hearing on an ex parte basis 
before the Chamber dealing with the ma  er for 
the purpose of obtaining a ruling under Ar  cle 
67, paragraph 2. 

R  84 
D      

 

In order to enable the par  es to prepare for 
trial and to facilitate the fair and expedi  ous 
conduct of the proceedings, the Trial Chamber 
shall, in accordance with Ar  cle 64, paragraphs 
3(c) and 6(d), and Ar  cle 67, paragraph (2), 
and subject to Ar  cle 68, paragraph 5, make 
any necessary orders for the disclosure of 
documents or informa  on not previously 
disclosed and for the produc  on of addi  onal 
evidence. To avoid delay and to ensure that 
the trial commences on the set date, any such 
orders shall include strict  me limits which shall 
be kept under review by the Trial Chamber. 

S  III
V    

Subsec  on 1. Defi ni  on and general principle 
rela  ng to vic  ms 

R  85 
D    

For the purposes of the Statute and the Rules of 
Procedure and Evidence: 

(a) “Vic  ms” means natural persons who have 
suff ered harm as a result of the commission 
of any crime within the jurisdic  on of the 
Court; 

(b) Vic  ms may include organiza  ons or 
ins  tu  ons that have sustained direct harm 
to any of their property which is dedicated 
to religion, educa  on, art or science or 
charitable purposes, and to their historic 
monuments, hospitals and other places 
and objects for humanitarian purposes. 

R  86 
G   

A Chamber in making any direc  on or order, 
and other organs of the Court in performing 
their func  ons under the Statute or the Rules, 
shall take into account the needs of all vic  ms 
and witnesses in accordance with Ar  cle 68, in 
par  cular, children, elderly persons, persons 
with disabili  es and vic  ms of sexual or gender 
violence.

Subsec  on 2. Protec  on of vic  ms and 
witnesses 

R  87 
P   

1.  Upon the mo  on of the Prosecutor or the 
defence or upon the request of a witness or 
a vic  m or his or her legal representa  ve, if 
any, or on its own mo  on, and a  er having 
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consulted with the Vic  ms and Witnesses 
Unit, as appropriate, a Chamber may order 
measures to protect a vic  m, a witness 
or another person at risk on account of 
tes  mony given by a witness pursuant 
to Ar  cle 68, paragraphs 1 and 2. The 
Chamber shall seek to obtain, whenever 
possible, the consent of the person in 
respect of whom the protec  ve measure 
is sought prior to ordering the protec  ve 
measure. 

2.  A mo  on or request under sub-rule 1 shall 
be governed by Rule 134, provided that: 

(a) Such a mo  on or request shall not be 
submi  ed ex parte; 

(b)  A request by a witness or by a vic  m or 
his or her legal representa  ve, if any, 
shall be served on both the Prosecutor 
and the defence, each of whom shall 
have the opportunity to respond; 

(c) A mo  on or request aff ec  ng a 
par  cular witness or a par  cular 
vic  m shall be served on that 
witness or vic  m or his or her legal 
representa  ve, if any, in addi  on to 
the other party, each of whom shall 
have the opportunity to respond; 

(d) When the Chamber proceeds on its 
own mo  on, no  ce and opportunity 
to respond shall be given to the 
Prosecutor and the defence, and to 
any witness or any vic  m or his or 
her legal representa  ve, if any, who 
would be aff ected by such protec  ve 
measure; and 

(e) A mo  on or request may be fi led 
under seal, and, if so fi led, shall 
remain sealed un  l otherwise ordered 
by a Chamber. Responses to mo  ons 
or requests fi led under seal shall also 
be fi led under seal. 

3.  A Chamber may, on a mo  on or request 
under sub-rule 1, hold a hearing, 
which shall be conducted in camera, to 

determine whether to order measures to 
prevent the release to the public or press 
and informa  on agencies, of the iden  ty or 
the loca  on of a vic  m, a witness or other 
person at risk on account of tes  mony 
given by a witness by ordering, inter alia: 

(a)  That the name of the vic  m, witness 
or other person at risk on account of 
tes  mony given by a witness or any 
informa  on which could lead to his or 
her iden  fi ca  on, be expunged from 
the public records of the Chamber; 

(b)  That the Prosecutor, the defence or any 
other par  cipant in the proceedings 
be prohibited from disclosing such 
informa  on to a third party; 

(c)  That tes  mony be presented by 
electronic or other special means, 
including the use of technical 
means enabling the altera  on of 
pictures or voice, the use of audio-
visual technology, in par  cular 
videoconferencing and closed-circuit 
television, and the exclusive use of the 
sound media; 

(d)  That a pseudonym be used for a 
vic  m, a witness or other person at 
risk on account of tes  mony given by 
a witness; or 

(e)  That a Chamber conducts part of its 
proceedings in camera.

R  88 
S   

1.  Upon the mo  on of the Prosecutor or the 
defence, or upon the request of a witness 
or a vic  m or his or her legal representa  ve, 
if any, or on its own mo  on, and a  er 
having consulted with the Vic  ms and 
Witnesses Unit, as appropriate, a Chamber 
may, taking into account the views of the 
vic  m or witness, order special measures 
such as, but not limited to, measures to 
facilitate the tes  mony of a trauma  zed 
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vic  m or witness, a child, an elderly person 
or a vic  m of sexual violence, pursuant 
to Ar  cle 68, paragraphs 1 and 2. The 
Chamber shall seek to obtain, whenever 
possible, the consent of the person in 
respect of whom the special measure is 
sought prior to ordering that measure. 

2.  A Chamber may hold a hearing on a mo  on 
or a request under sub-rule 1, if necessary 
in camera or ex parte, to determine 
whether to order any such special 
measure, including but not limited to an 
order that a counsel, a legal representa  ve, 
a psychologist or a family member be 
permi  ed to a  end during the tes  mony 
of the vic  m or the witness. 

3.  For inter partes mo  ons or requests fi led 
under this rule, the provisions of Rule 87, 
sub-rules 2(b) to (d), shall apply muta  s 
mutandis. 

4.  A mo  on or request fi led under this rule 
may be fi led under seal, and if so fi led shall 
remain sealed un  l otherwise ordered by 
a Chamber. Any responses to inter partes 
mo  ons or requests fi led under seal shall 
also be fi led under seal. 

5.  Taking into considera  on that viola  ons 
of the privacy of a witness or vic  m may 
create risk to his or her security, a Chamber 
shall be vigilant in controlling the manner 
of ques  oning a witness or vic  m so as 
to avoid any harassment or in  mida  on, 
paying par  cular a  en  on to a  acks on 
vic  ms of crimes of sexual violence. 

Subsec  on 3. Par  cipa  on of vic  ms in the 
proceedings 

R  89 
A       

  

1. In order to present their views and 
concerns, vic  ms shall make wri  en 
applica  on to the Registrar, who shall 
transmit the applica  on to the relevant 
Chamber. Subject to the provisions of the 

Statute, in par  cular Ar  cle 68, paragraph 
1, the Registrar shall provide a copy of 
the applica  on to the Prosecutor and 
the defence, who shall be en  tled to 
reply within a  me limit to be set by the 
Chamber. Subject to the provisions of sub-
rule 2, the Chamber shall then specify 
the proceedings and manner in which 
par  cipa  on is considered appropriate, 
which may include making opening and 
closing statements. 

2.  The Chamber, on its own ini  a  ve or on 
the applica  on of the Prosecutor or the 
defence, may reject the applica  on if it 
considers that the person is not a vic  m 
or that the criteria set forth in Ar  cle 68, 
paragraph 3, are not otherwise fulfi lled. A 
vic  m whose applica  on has been rejected 
may fi le a new applica  on later in the 
proceedings. 

3.  An applica  on referred to in this rule may 
also be made by a person ac  ng with the 
consent of the vic  m, or a person ac  ng on 
behalf of a vic  m, in the case of a vic  m 
who is a child or, when necessary, a vic  m 
who is disabled.

4. Where there are a number of applica  ons, 
the Chamber may consider the applica  ons 
in such a manner as to ensure the 
eff ec  veness of the proceedings and may 
issue one decision. 

R  90 
L     

1.  A vic  m shall be free to choose a legal 
representa  ve. 

2.  Where there are a number of vic  ms, the 
Chamber may, for the purposes of ensuring 
the eff ec  veness of the proceedings, 
request the vic  ms or par  cular groups 
of vic  ms, if necessary with the assistance 
of the Registry, to choose a common 
legal representa  ve or representa  ves. 
In facilita  ng the coordina  on of vic  m 
representa  on, the Registry may provide 
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assistance, inter alia, by referring the 
vic  ms to a list of counsel, maintained by 
the Registry, or sugges  ng one or more 
common legal representa  ves. 

3.  If the vic  ms are unable to choose 
a common legal representa  ve or 
representa  ves within a  me limit that the 
Chamber may decide, the Chamber may 
request the Registrar to choose one or 
more common legal representa  ves. 

4.  The Chamber and the Registry shall take 
all reasonable steps to ensure that in the 
selec  on of common legal representa  ves, 
the dis  nct interests of the vic  ms, 
par  cularly as provided in Ar  cle 68, 
paragraph 1, are represented and that any 
confl ict of interest is avoided. 

5.  A vic  m or group of vic  ms who lack the 
necessary means to pay for a common 
legal representa  ve chosen by the Court 
may receive assistance from the Registry, 
including, as appropriate, fi nancial 
assistance. 

6.  A legal representa  ve of a vic  m or vic  ms 
shall have the qualifi ca  ons set forth in 
Rule 22, sub-rule 1. 

R  91 
P      

  

1.  A Chamber may modify a previous ruling 
under Rule 89. 

2.  A legal representa  ve of a vic  m shall be 
en  tled to a  end and par  cipate in the 
proceedings in accordance with the terms 
of the ruling of the Chamber and any 
modifi ca  on thereof given under Rules 89 
and 90. This shall include par  cipa  on in 
hearings unless, in the circumstances of 
the case, the Chamber concerned is of the 
view that the representa  ve’s interven  on 
should be confi ned to wri  en observa  ons 

or submissions. The Prosecutor and the 
defence shall be allowed to reply to any 
oral or wri  en observa  on by the legal 
representa  ve for vic  ms. 

3.  (a)  When a legal representa  ve a  ends 
and par  cipates in accordance with 
this rule, and wishes to ques  on a 
witness, including ques  oning under 
Rules 67 and 68, an expert or the 
accused, the legal representa  ve must 
make applica  on to the Chamber. 
The Chamber may require the legal 
representa  ve to provide a wri  en 
note of the ques  ons and in that case 
the ques  ons shall be communicated 
to the Prosecutor and, if appropriate, 
the defence, who shall be allowed to 
make observa  ons within a  me limit 
set by the Chamber.

(b) The Chamber shall then issue a ruling 
on the request, taking into account 
the stage of the proceedings, the 
rights of the accused, the interests 
of witnesses, the need for a fair, 
impar  al and expedi  ous trial and 
in order to give eff ect to Ar  cle 68, 
paragraph 3. The ruling may include 
direc  ons on the manner and order 
of the ques  ons and the produc  on 
of documents in accordance with the 
powers of the Chamber under Ar  cle 
64. The Chamber may, if it considers 
it appropriate, put the ques  on to the 
witness, expert or accused on behalf 
of the vic  m’s legal representa  ve. 

4.  For a hearing limited to repara  ons under 
Ar  cle 75, the restric  ons on ques  oning 
by the legal representa  ve set forth in 
sub-rule 2 shall not apply. In that case, 
the legal representa  ve may, with the 
permission of the Chamber concerned, 
ques  on witnesses, experts and the person 
concerned. 
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R  92 
N       

 

1. This rule on no  fi ca  on to vic  ms and 
their legal representa  ves shall apply to 
all proceedings before the Court, except in 
proceedings provided for in Part 2. 

2.  In order to allow vic  ms to apply for 
par  cipa  on in the proceedings in 
accordance with Rule 89, the Court shall 
no  fy vic  ms concerning the decision of the 
Prosecutor not to ini  ate an inves  ga  on 
or not to prosecute pursuant to Ar  cle 53. 
Such a no  fi ca  on shall be given to vic  ms 
or their legal representa  ves who have 
already par  cipated in the proceedings 
or, as far as possible, to those who have 
communicated with the Court in respect 
of the situa  on or case in ques  on. The 
Chamber may order the measures outlined 
in sub-rule 8 if it considers it appropriate in 
the par  cular circumstances. 

3.  In order to allow vic  ms to apply for 
par  cipa  on in the proceedings in 
accordance with Rule 89, the Court shall 
no  fy vic  ms regarding its decision to hold 
a hearing to confi rm charges pursuant to 
Ar  cle 61. Such a no  fi ca  on shall be given 
to vic  ms or their legal representa  ves 
who have already par  cipated in the 
proceedings or, as far as possible, to those 
who have communicated with the Court in 
respect of the case in ques  on. 

4.  When a no  fi ca  on for par  cipa  on as 
provided for in sub-rules 2 and 3 has 
been given, any subsequent no  fi ca  on 
as referred to in sub-rules 5 and 6 shall 
only be provided to vic  ms or their legal 
representa  ves who may par  cipate in the 
proceedings in accordance with a ruling of 
the Chamber pursuant to Rule 89 and any 
modifi ca  on thereof. 

5.  In a manner consistent with the ruling 
made under Rules 89 to 91, vic  ms or 

their legal representa  ves par  cipa  ng 
in proceedings shall, in respect of those 
proceedings, be no  fi ed by the Registrar in 
a  mely manner of: 

(a) Proceedings before the Court, 
including the date of hearings and any 
postponements thereof, and the date 
of delivery of the decision; 

(b)  Requests, submissions, mo  ons and 
other documents rela  ng to such 
requests, submissions or mo  ons. 

6. Where vic  ms or their legal representa  ves 
have par  cipated in a certain stage of the 
proceedings, the Registrar shall no  fy 
them as soon as possible of the decisions 
of the Court in those proceedings.

7.  No  fi ca  ons as referred to in sub-rules 5 
and 6 shall be in wri  ng or, where wri  en 
no  fi ca  on is not possible, in any other 
form as appropriate. The Registry shall 
keep a record of all no  fi ca  ons. Where 
necessary, the Registrar may seek the 
coopera  on of States Par  es in accordance 
with Ar  cle 93, paragraph 1(d) and (l). 

8.  For no  fi ca  on as referred to in sub-
rule 3 and otherwise at the request of a 
Chamber, the Registrar shall take necessary 
measures to give adequate publicity to the 
proceedings. In doing so, the Registrar 
may seek, in accordance with Part 9, the 
coopera  on of relevant States Par  es, and 
seek the assistance of intergovernmental 
organiza  ons. 

R  93 
V       

 

A Chamber may seek the views of vic  ms or their 
legal representa  ves par  cipa  ng pursuant to 
Rules 89 to 91 on any issue, inter alia, in rela  on 
to issues referred to in Rules 107, 109, 125, 128, 
136, 139 and 191. In addi  on, a Chamber may 
seek the views of other vic  ms, as appropriate. 
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Subsec  on 4. Repara  ons to vic  ms 

R  94 
P    

1.  A vic  m’s request for repara  ons under 
Ar  cle 75 shall be made in wri  ng and 
fi led with the Registrar. It shall contain the 
following par  culars: 

(a) The iden  ty and address of the 
claimant; 

(b)  A descrip  on of the injury, loss or 
harm; 

(c) The loca  on and date of the incident 
and, to the extent possible, the 
iden  ty of the person or persons the 
vic  m believes to be responsible for 
the injury, loss or harm; 

(d) Where res  tu  on of assets, property 
or other tangible items is sought, a 
descrip  on of them; 

(e)  Claims for compensa  on; 

(f)  Claims for rehabilita  on and other 
forms of remedy; 

(g)  To the extent possible, any relevant 
suppor  ng documenta  on, including 
names and addresses of witnesses. 

2.  At commencement of the trial and subject 
to any protec  ve measures, the Court shall 
ask the Registrar to provide no  fi ca  on 
of the request to the person or persons 
named in the request or iden  fi ed in the 
charges and, to the extent possible, to 
any interested persons or any interested 
States. Those no  fi ed shall fi le with the 
Registry any representa  on made under 
Ar  cle 75, paragraph 3. 

R  95 
P       C  

1.  In cases where the Court intends to proceed 
on its own mo  on pursuant to Ar  cle 75, 
paragraph 1, it shall ask the Registrar to 
provide no  fi ca  on of its inten  on to the 
person or persons against whom the Court 

is considering making a determina  on, 
and, to the extent possible, to vic  ms, 
interested persons and interested States. 
Those no  fi ed shall fi le with the Registry 
any representa  on made under Ar  cle 75, 
paragraph 3. 

2.  If, as a result of no  fi ca  on under sub-rule 
1: 

(a) A vic  m makes a request for 
repara  ons, that request will be 
determined as if it had been brought 
under Rule 94; 

(b)  A vic  m requests that the Court does 
not make an order for repara  ons, 
the Court shall not proceed to make 
an individual order in respect of that 
vic  m. 

R  96 
P     

1.  Without prejudice to any other rules on 
no  fi ca  on of proceedings, the Registrar 
shall, insofar as prac  cable, no  fy the 
vic  ms or their legal representa  ves and 
the person or persons concerned. The 
Registrar shall also, having regard to any 
informa  on provided by the Prosecutor, 
take all the necessary measures to give 
adequate publicity of the repara  on 
proceedings before the Court, to the 
extent possible, to other vic  ms, interested 
persons and interested States. 

2.  In taking the measures described in sub-
rule 1, the Court may seek, in accordance 
with Part 9, the coopera  on of relevant 
States Par  es, and seek the assistance of 
intergovernmental organiza  ons in order 
to give publicity, as widely as possible and 
by all possible means, to the repara  on 
proceedings before the Court. 

R  97 
A    

1.  Taking into account the scope and extent of 
any damage, loss or injury, the Court may 
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award repara  ons on an individualized 
basis or, where it deems it appropriate, on 
a collec  ve basis or both. 

2.  At the request of vic  ms or their legal 
representa  ves, or at the request of the 
convicted person, or on its own mo  on, 
the Court may appoint appropriate experts 
to assist it in determining the scope, extent 
of any damage, loss and injury to, or in 
respect of vic  ms and to suggest various 
op  ons concerning the appropriate types 
and modali  es of repara  ons. The Court 
shall invite, as appropriate, vic  ms or their 
legal representa  ves, the convicted person 
as well as interested persons and interested 
States to make observa  ons on the reports 
of the experts. 

3.  In all cases, the Court shall respect the 
rights of vic  ms and the convicted person. 

R  98 
T  F  

1.  Individual awards for repara  ons shall be 
made directly against a convicted person. 

2.  The Court may order that an award for 
repara  ons against a convicted person be 
deposited with the Trust Fund where at the 
 me of making the order it is impossible or 

imprac  cable to make individual awards 
directly to each vic  m. The award for 
repara  ons thus deposited in the Trust Fund 
shall be separated from other resources of 
the Trust Fund and shall be forwarded to 
each vic  m as soon as possible. 

3.  The Court may order that an award for 
repara  ons against a convicted person 
be made through the Trust Fund where 
the number of the vic  ms and the scope, 
forms and modali  es of repara  ons makes 
a collec  ve award more appropriate. 

4.  Following consulta  ons with interested 
States and the Trust Fund, the Court 
may order that an award for repara  ons 
be made through the Trust Fund to an 

intergovernmental, interna  onal or 
na  onal organiza  on approved by the 
Trust Fund. 

5.  Other resources of the Trust Fund may be 
used for the benefi t of vic  ms subject to 
the provisions of Ar  cle 79. 

R  99 
C      

     A  
57,  3(e),  75,  4 

1. The Pre-Trial Chamber, pursuant to Ar  cle 
57, paragraph 3(e), or the Trial Chamber, 
pursuant to Ar  cle 75, paragraph 4, may, 
on its own mo  on or on the applica  on 
of the Prosecutor or at the request of the 
vic  ms or their legal representa  ves who 
have made a request for repara  ons or 
who have given a wri  en undertaking to do 
so, determine whether measures should 
be requested. 

2.  No  ce is not required unless the Court 
determines, in the par  cular circumstances 
of the case, that no  fi ca  on could not 
jeopardize the eff ec  veness of the 
measures requested. In the la  er case, the 
Registrar shall provide no  fi ca  on of the 
proceedings to the person against whom 
a request is made and so far as is possible 
to any interested persons or interested 
States. 

3.  If an order is made without prior no  fi ca  on, 
the relevant Chamber shall request the 
Registrar, as soon as is consistent with the 
eff ec  veness of the measures requested, 
to no  fy those against whom a request is 
made and, to the extent possible, to any 
interested persons or any interested States 
and invite them to make observa  ons as 
to whether the order should be revoked or 
otherwise modifi ed. 

4.  The Court may make orders as to the  ming 
and conduct of any proceedings necessary 
to determine these issues. 
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S  IV 
M   

R  1004 

P     

1.  In a par  cular case, where the Court 
considers that it would be in the interests 
of jus  ce, it may decide to sit in a State 
other than the host State, for such period 
or periods as may be required, to hear the 
case in whole or in part. 

2.  The Chamber, at any  me a  er the 
ini  a  on of an inves  ga  on, may proprio 
motu or at the request of the Prosecutor 
or the defence, decide to make a 
recommenda  on changing the place 
where the Chamber sits. The judges of 
the Chamber shall a  empt to achieve 
unanimity in their recommenda  on, 
failing which the recommenda  on shall 
be made by a majority of the judges. Such 
a recommenda  on shall take account of 
the views of the par  es, of the vic  ms and 
an assessment prepared by the Registry 
and shall be addressed to the Presidency. 
It shall be made in wri  ng and specify in 
which State the Chamber would sit. The 
assessment prepared by the Registry shall 
be annexed to the recommenda  on. 

3.  The Presidency shall consult the State 
where the Chamber intends to sit. If that 
State agrees that the Chamber can sit in 
that State, then the decision to sit in a State 
other than the host State shall be taken by 
the Presidency in consulta  on with the 
Chamber. Therea  er, the Chamber or any 
designated Judge shall sit at the loca  on 
decided upon. 

R  101 
T   

1.  In making any order se   ng  me limits 
regarding the conduct of any proceedings, 
the Court shall have regard to the need to 
facilitate fair and expedi  ous proceedings, 
bearing in mind in par  cular the rights of 
the defence and the vic  ms. 

2.  Taking into account the rights of the 
accused, in par  cular under Ar  cle 67, 
paragraph (1)(c), all those par  cipa  ng 
in the proceedings to whom any order 
is directed shall endeavour to act as 
expedi  ously as possible, within the  me 
limit ordered by the Court. 

R  102 
C      

Where a person is unable, due to a disability or 
illiteracy, to make a wri  en request, applica  on, 
observa  on or other communica  on to the 
Court, the person may make such request, 
applica  on, observa  on or communica  on in 
audio, video or other electronic form. 

R  103 
A       

 

1.  At any stage of the proceedings, a Chamber 
may, if it considers it desirable for the 
proper determina  on of the case, invite 
or grant leave to a State, organiza  on or 
person to submit, in wri  ng or orally, any 
observa  on on any issue that the Chamber 
deems appropriate. 

2.  The Prosecutor and the defence shall 
have the opportunity to respond to the 
observa  ons submi  ed under sub-rule 1. 

3.  A wri  en observa  on submi  ed under sub-
rule 1 shall be fi led with the Registrar, who 
shall provide copies to the Prosecutor and 4 As amended by Resolu  on ICC-ASP/12/Res. 7.
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the defence. The Chamber shall determine 
what  me limits shall apply to the fi ling of 
such observa  ons.

C  5
I   P  

S  I 
D    P    

     
A  53,  1  2 

R  104 
E      
P  

1.  In ac  ng pursuant to Ar  cle 53, paragraph 
1, the Prosecutor shall, in evalua  ng the 
informa  on made available to him or her, 
analyse the seriousness of the informa  on 
received. 

2.  For the purposes of sub-rule 1, the 
Prosecutor may seek addi  onal informa  on 
from States, organs of the United Na  ons, 
intergovernmental and non-governmental 
organiza  ons, or other reliable sources 
that he or she deems appropriate, and may 
receive wri  en or oral tes  mony at the 
seat of the Court. The procedure set out in 
Rule 47 shall apply to the receiving of such 
tes  mony. 

R  105 
N       P  

     

1.  When the Prosecutor decides not to 
ini  ate an inves  ga  on under Ar  cle 53, 
paragraph 1, he or she shall promptly 
inform in wri  ng the State or States that 
referred a situa  on under Ar  cle 14, or the 
Security Council in respect of a situa  on 
covered by Ar  cle 13, paragraph (b). 

2.  When the Prosecutor decides not to 
submit to the Pre-Trial Chamber a request 
for authoriza  on of an inves  ga  on, Rule 
49 shall apply. 

3.  The no  fi ca  on referred to in sub-rule 
1 shall contain the conclusion of the 
Prosecutor and, having regard to Ar  cle 
68, paragraph 1, the reasons for the 
conclusion. 

4.  In case the Prosecutor decides not to 
inves  gate solely on the basis of Ar  cle 
53, paragraph 1(c), he or she shall inform 
in wri  ng the Pre-Trial Chamber promptly 
a  er making that decision. 

5.  The no  fi ca  on shall contain the conclusion 
of the Prosecutor and the reasons for the 
conclusion. 

R  106 
N       P  

   

1.  When the Prosecutor decides that there is 
not a suffi  cient basis for prosecu  on under 
Ar  cle 53, paragraph 2, he or she shall 
promptly inform in wri  ng the Pre-Trial 
Chamber, together with the State or States 
that referred a situa  on under Ar  cle 
14, or the Security Council in respect of a 
situa  on covered by Ar  cle 13, paragraph 
(b). 

2.  The no  fi ca  ons referred to in sub-rule 
1 shall contain the conclusion of the 
Prosecutor and, having regard to Ar  cle 
68, paragraph 1, the reasons for the 
conclusion.

 
S  II

P   A  53,  3 

R  107 
R     A  53, 

 3(a) 

1.  A request under Ar  cle 53, paragraph 3, 
for a review of a decision by the Prosecutor 
not to ini  ate an inves  ga  on or not to 
prosecute shall be made in wri  ng, and 
be supported with reasons, within 90 days 
following the no  fi ca  on given under Rule 
105 or 106. 
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2. The Pre-Trial Chamber may request the 
Prosecutor to transmit the informa  on 
or documents in his or her possession, 
or summaries thereof, that the Chamber 
considers necessary for the conduct of the 
review. 

3.  The Pre-Trial Chamber shall take such 
measures as are necessary under Ar  cles 
54, 72 and 93 to protect the informa  on 
and documents referred to in sub-rule 
2 and, under Ar  cle 68, paragraph 5, to 
protect the safety of witnesses and vic  ms 
and members of their families. 

4.  When a State or the Security Council 
makes a request referred to in sub-rule 1, 
the Pre-Trial Chamber may seek further 
observa  ons from them. 

5. Where an issue of jurisdic  on or 
admissibility of the case is raised, Rule 59 
shall apply. 

R  108 
D    P -T  C   
A  53,  3(a) 

1.  A decision of the Pre-Trial Chamber under 
Ar  cle 53, paragraph 3(a), must be concurred 
in by a majority of its judges and shall 
contain reasons. It shall be communicated 
to all those who par  cipated in the review. 

2.  Where the Pre-Trial Chamber requests 
the Prosecutor to review, in whole or in 
part, his or her decision not to ini  ate 
an inves  ga  on or not to prosecute, the 
Prosecutor shall reconsider that decision 
as soon as possible. 

3.  Once the Prosecutor has taken a fi nal 
decision, he or she shall no  fy the Pre-Trial 
Chamber in wri  ng. This no  fi ca  on shall 
contain the conclusion of the Prosecutor 
and the reasons for the conclusion. It 
shall be communicated to all those who 
par  cipated in the review. 

R  109 
R    P -T  C   
A  53,  3(b) 

1.  Within 180 days following a no  fi ca  on 
given under Rule 105 or 106, the Pre-Trial 
Chamber may on its own ini  a  ve decide 
to review a decision of the Prosecutor taken 
solely under Ar  cle 53, paragraph 1(c) or 
2(c). The Pre-Trial Chamber shall inform the 
Prosecutor of its inten  on to review his or 
her decision and shall establish a  me limit 
within which the Prosecutor may submit 
observa  ons and other material. 

2.  In cases where a request has been 
submi  ed to the Pre-Trial Chamber by 
a State or by the Security Council, they 
shall also be informed and may submit 
observa  ons in accordance with Rule 107. 

R  110 
D    P -T  C   
A  53,  3(b) 

1.  A decision by the Pre-Trial Chamber to 
confi rm or not to confi rm a decision taken 
by the Prosecutor solely under Ar  cle 53, 
paragraph 1(c) or 2(c), must be concurred 
in by a majority of its judges and shall 
contain reasons. It shall be communicated 
to all those who par  cipated in the review. 

2.  When the Pre-Trial Chamber does not 
confi rm the decision by the Prosecutor 
referred to in sub-rule 1, he or she 
shall proceed with the inves  ga  on or 
prosecu  on.

S  III
C    

R  111 
R      

1.  A record shall be made of formal statements 
made by any person who is ques  oned in 
connec  on with an inves  ga  on or with 



162 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

proceedings. The record shall be signed 
by the person who records and conducts 
the ques  oning and by the person who 
is ques  oned and his or her counsel, 
if present, and, where applicable, the 
Prosecutor or the judge who is present. 
The record shall note the date,  me and 
place of, and all persons present during the 
ques  oning. It shall also be noted when 
someone has not signed the record as well 
as the reasons therefor. 

2.  When the Prosecutor or na  onal 
authori  es ques  on a person, due regard 
shall be given to Ar  cle 55. When a person 
is informed of his or her rights under 
Ar  cle 55, paragraph 2, the fact that this 
informa  on has been provided shall be 
noted in the record. 

R  112 
R      

 

1.  Whenever the Prosecutor ques  ons a 
person to whom Ar  cle 55, paragraph 2, 
applies, or for whom a warrant of arrest or a 
summons to appear has been issued under 
Ar  cle 58, paragraph 7, the ques  oning 
shall be audio- or video-recorded, in 
accordance with the following procedure: 

(a) The person ques  oned shall be 
informed, in a language he or she 
fully understands and speaks, that 
the ques  oning is to be audio- or 
video-recorded, and that the person 
concerned may object if he or she so 
wishes. The fact that this informa  on 
has been provided and the response 
given by the person concerned shall be 
noted in the record. The person may, 
before replying, speak in private with 
his or her counsel, if present. If the 
person ques  oned refuses to be audio- 
or video-recorded, the procedure in 
Rule 111 shall be followed; 

(b)  A waiver of the right to be ques  oned 
in the presence of counsel shall be 

recorded in wri  ng and, if possible, be 
audio- or video-recorded; 

(c)  In the event of an interrup  on in the 
course of ques  oning, the fact and 
the  me of the interrup  on shall be 
recorded before the audio- or video-
recording ends as well as the  me of 
resump  on of the ques  oning; 

(d)  At the conclusion of the ques  oning, 
the person ques  oned shall be off ered 
the opportunity to clarify anything he 
or she has said and to add anything 
he or she may wish. The  me of 
conclusion of the ques  oning shall be 
noted;

(e)  The tape shall be transcribed as soon 
as prac  cable a  er the conclusion 
of the ques  oning and a copy of the 
transcript supplied to the person 
ques  oned together with a copy 
of the recorded tape or, if mul  ple 
recording apparatus was used, one of 
the original recorded tapes; 

(f)  The original tape or one of the original 
tapes shall be sealed in the presence 
of the person ques  oned and his or 
her counsel, if present, under the 
signature of the Prosecutor and the 
person ques  oned and the counsel, if 
present. 

2. The Prosecutor shall make every 
reasonable eff ort to record the ques  oning 
in accordance with sub-rule 1. As an 
excep  on, a person may be ques  oned 
without the ques  oning being audio- or 
video-recorded where the circumstances 
prevent such recording taking place. In 
this case, the reasons for not recording 
the ques  oning shall be stated in wri  ng 
and the procedure in Rule 111 shall be 
followed. 

3.  When, pursuant to sub-rule 1(a) or 2, the 
ques  oning is not audio- or video-recorded, 
the person ques  oned shall be provided 
with a copy of his or her statement. 
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4.  The Prosecutor may choose to follow the 
procedure in this rule when ques  oning 
other persons than those men  oned in 
sub-rule 1, in par  cular where the use of 
such procedures could assist in reducing 
any subsequent trauma  za  on of a vic  m 
of sexual or gender violence, a child or a 
person with disabili  es in providing their 
evidence. The Prosecutor may make an 
applica  on to the relevant Chamber. 

5.  The Pre-Trial Chamber may, in pursuance 
of Ar  cle 56, paragraph 2, order that the 
procedure in this rule be applied to the 
ques  oning of any person. 

R  113 
C      

       

1.  The Pre-Trial Chamber may, on its 
own ini  a  ve or at the request of the 
Prosecutor, the person concerned or his or 
her counsel, order that a person having the 
rights in Ar  cle 55, paragraph 2, be given 
a medical, psychological or psychiatric 
examina  on. In making its determina  on, 
the Pre-Trial Chamber shall consider the 
nature and purpose of the examina  on 
and whether the person consents to the 
examina  on. 

2.  The Pre-Trial Chamber shall appoint one 
or more experts from the list of experts 
approved by the Registrar, or an expert 
approved by the Pre-Trial Chamber at the 
request of a party. 

R  114 
U     
A  56 

1.  Upon being advised by the Prosecutor 
in accordance with Ar  cle 56, paragraph 
1(a), the Pre-Trial Chamber shall hold 
consulta  ons without delay with the 
Prosecutor and, subject to the provisions 
of Ar  cle 56, paragraph 1(c), with the 
person who has been arrested or who has 

appeared before the Court pursuant to 
summons and his or her counsel, in order 
to determine the measures to be taken and 
the modali  es of their implementa  on, 
which may include measures to ensure that 
the right to communicate under Ar  cle 67, 
paragraph 1(b), is protected. 

2.  A decision of the Pre-Trial Chamber to take 
measures pursuant to Ar  cle 56, paragraph 
3, must be concurred in by a majority of 
its judges a  er consulta  ons with the 
Prosecutor. During the consulta  ons, 
the Prosecutor may advise the Pre-Trial 
Chamber that intended measures could 
jeopardize the proper conduct of the 
inves  ga  on. 

R  115 
C         
S  P   A  57,  3(d) 

1.  Where the Prosecutor considers that Ar  cle 
57, paragraph 3(d), applies, the Prosecutor 
may submit a wri  en request to the Pre-
Trial Chamber for authoriza  on to take 
certain measures in the territory of the 
State Party in ques  on. A  er a submission 
of such a request, the Pre-Trial Chamber 
shall, whenever possible, inform and invite 
views from the State Party concerned. 

2.  In arriving at its determina  on as to 
whether the request is well founded, the 
Pre-Trial Chamber shall take into account 
any views expressed by the State Party 
concerned. The Pre-Trial Chamber may, on 
its own ini  a  ve or at the request of the 
Prosecutor or the State Party concerned, 
decide to hold a hearing. 

3.  An authoriza  on under Ar  cle 57, 
paragraph 3(d), shall be issued in the form of 
an order and shall state the reasons, based 
on the criteria set forth in that paragraph. 
The order may specify procedures to be 
followed in carrying out such collec  on of 
evidence. 
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R  116 
C         

  A  57,  3(b) 

1.  The Pre-Trial Chamber shall issue an order 
or seek coopera  on under Ar  cle 57, 
paragraph 3(b), where it is sa  sfi ed: 

(a) That such an order would facilitate 
the collec  on of evidence that may be 
material to the proper determina  on 
of the issues being adjudicated, or to 
the proper prepara  on of the person’s 
defence; and 

(b) In a case of coopera  on under Part 9, 
that suffi  cient informa  on to comply 
with Ar  cle 96, paragraph 2, has been 
provided. 

2. Before taking a decision whether to issue 
an order or seek coopera  on under Ar  cle 
57, paragraph 3(b), the Pre-Trial Chamber 
may seek the views of the Prosecutor. 

S  IV 
P       

   

R  117 
D     S  

1.  The Court shall take measures to ensure 
that it is informed of the arrest of a person 
in response to a request made by the Court 
under Ar  cle 89 or 92. Once so informed, 
the Court shall ensure that the person 
receives a copy of the arrest warrant issued 
by the Pre-Trial Chamber under Ar  cle 58 
and any relevant provisions of the Statute. 
The documents shall be made available in a 
language that the person fully understands 
and speaks. 

2.  At any  me a  er arrest, the person may 
make a request to the Pre-Trial Chamber 
for the appointment of counsel to assist 
with proceedings before the Court and the 
Pre-Trial Chamber shall take a decision on 
such request. 

3.  A challenge as to whether the warrant of 
arrest was properly issued in accordance 

with Ar  cle 58, paragraph 1(a) and (b), 
shall be made in wri  ng to the Pre-Trial 
Chamber. The applica  on shall set out 
the basis for the challenge. A  er having 
obtained the views of the Prosecutor, 
the Pre-Trial Chamber shall decide on the 
applica  on without delay. 

4.  When the competent authority of the 
custodial State no  fi es the Pre-Trial 
Chamber that a request for release has 
been made by the person arrested, in 
accordance with Ar  cle 59, paragraph 5, 
the Pre-Trial Chamber shall provide its 
recommenda  ons within any  me limit set 
by the custodial State. 

5.  When the Pre-Trial Chamber is informed 
that the person has been granted interim 
release by the competent authority of the 
custodial State, the Pre-Trial Chamber shall 
inform the custodial State how and when 
it would like to receive periodic reports on 
the status of the interim release. 

R  118 
P -        C  

1.  If the person surrendered to the Court 
makes an ini  al request for interim 
release pending trial, either upon fi rst 
appearance in accordance with Rule 121 or 
subsequently, the Pre-Trial Chamber shall 
decide upon the request without delay, 
a  er seeking the views of the Prosecutor. 

2.  The Pre-Trial Chamber shall review its ruling 
on the release or deten  on of a person in 
accordance with Ar  cle 60, paragraph 3, at 
least every 120 days and may do so at any 
 me on the request of the person or the 

Prosecutor. 

3.  A  er the fi rst appearance, a request for 
interim release must be made in wri  ng. 
The Prosecutor shall be given no  ce of 
such a request. The Pre-Trial Chamber shall 
decide a  er having received observa  ons in 
wri  ng of the Prosecutor and the detained 
person. The Pre-Trial Chamber may decide 
to hold a hearing, at the request of the 
Prosecutor or the detained person or on its 
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own ini  a  ve. A hearing must be held at 
least once every year. 

R  119 
C   

1.  The Pre-Trial Chamber may set one or more 
condi  ons restric  ng liberty, including the 
following: 

(a)  The person must not travel beyond 
territorial limits set by the Pre-
Trial Chamber without the explicit 
agreement of the Chamber; 

(b)  The person must not go to certain 
places or associate with certain 
persons as specifi ed by the Pre-Trial 
Chamber; 

(c)  The person must not contact directly 
or indirectly vic  ms or witnesses; 

(d)  The person must not engage in certain 
professional ac  vi  es; 

(e)  The person must reside at a par  cular 
address as specifi ed by the Pre-Trial 
Chamber; 

(f)  The person must respond when 
summoned by an authority or 
qualifi ed person designated by the 
Pre-Trial Chamber; 

(g)  The person must post bond or provide 
real or personal security or surety, for 
which the amount and the schedule 
and mode of payment shall be 
determined by the Pre-Trial Chamber; 

(h)  The person must supply the Registrar 
with all iden  ty documents, 
par  cularly his or her passport. 

2.  At the request of the person concerned or 
the Prosecutor or on its own ini  a  ve, the 
Pre-Trial Chamber may at any  me decide 
to amend the condi  ons set pursuant to 
sub-rule 1.

3.  Before imposing or amending any 
condi  ons restric  ng liberty, the Pre-
Trial Chamber shall seek the views of 

the Prosecutor, the person concerned, 
any relevant State and vic  ms that have 
communicated with the Court in that case 
and whom the Chamber considers could be 
at risk as a result of a release or condi  ons 
imposed. 

4.  If the Pre-Trial Chamber is convinced 
that the person concerned has failed to 
comply with one or more of the obliga  ons 
imposed, it may, on such basis, at the 
request of the Prosecutor or on its own 
ini  a  ve, issue a warrant of arrest in 
respect of the person. 

5.  When the Pre-Trial Chamber issues a 
summons to appear pursuant to Ar  cle 58, 
paragraph 7, and intends to set condi  ons 
restric  ng liberty, it shall ascertain the 
relevant provisions of the na  onal law 
of the State receiving the summons. In a 
manner that is in keeping with the na  onal 
law of the State receiving the summons, 
the Pre-Trial Chamber shall proceed in 
accordance with sub-rules 1, 2 and 3. If 
the Pre-Trial Chamber receives informa  on 
that the person concerned has failed to 
comply with condi  ons imposed, it shall 
proceed in accordance with sub-rule 4. 

R  120 
I    

Personal instruments of restraint shall not be 
used except as a precau  on against escape, 
for the protec  on of the person in the custody 
of the Court and others or for other security 
reasons, and shall be removed when the person 
appears before a Chamber. 

S  V
P      

    A  61 

R  121 
P     

 

1.  A person subject to a warrant of arrest or a 
summons to appear under Ar  cle 58 shall 
appear before the Pre-Trial Chamber, in 
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the presence of the Prosecutor, promptly 
upon arriving at the Court. Subject to the 
provisions of Ar  cles 60 and 61, the person 
shall enjoy the rights set forth in Ar  cle 
67. At this fi rst appearance, the Pre-Trial 
Chamber shall set the date on which it 
intends to hold a hearing to confi rm the 
charges. It shall ensure that this date, and 
any postponements under sub-rule 7, are 
made public. 

2.  In accordance with Ar  cle 61, paragraph 
3, the Pre-Trial Chamber shall take the 
necessary decisions regarding disclosure 
between the Prosecutor and the person 
in respect of whom a warrant of arrest or 
a summons to appear has been issued. 
During disclosure: 

(a) The person concerned may be assisted 
or represented by the counsel of his or 
her choice or by a counsel assigned to 
him or her; 

(b) The Pre-Trial Chamber shall hold status 
conferences to ensure that disclosure 
takes place under sa  sfactory 
condi  ons. For each case, a judge 
of the Pre-Trial Chamber shall be 
appointed to organize such status 
conferences, on his or her own mo  on, 
or at the request of the Prosecutor or 
the person; 

(c) All evidence disclosed between the 
Prosecutor and the person for the 
purposes of the confi rma  on hearing 
shall be communicated to the Pre-Trial 
Chamber. 

3.  The Prosecutor shall provide to the Pre-
Trial Chamber and the person, no later than 
30 days before the date of the confi rma  on 
hearing, a detailed descrip  on of the 
charges together with a list of the evidence 
which he or she intends to present at the 
hearing.

4.  Where the Prosecutor intends to amend 
the charges pursuant to Ar  cle 61, 
paragraph 4, he or she shall no  fy the Pre-

Trial Chamber and the person no later than 
15 days before the date of the hearing of 
the amended charges together with a list 
of evidence that the Prosecutor intends 
to bring in support of those charges at the 
hearing. 

5.  Where the Prosecutor intends to present 
new evidence at the hearing, he or she 
shall provide the Pre-Trial Chamber and 
the person with a list of that evidence no 
later than 15 days before the date of the 
hearing. 

6.  If the person intends to present evidence 
under Ar  cle 61, paragraph 6, he or she 
shall provide a list of that evidence to the 
Pre-Trial Chamber no later than 15 days 
before the date of the hearing. The Pre-
Trial Chamber shall transmit the list to 
the Prosecutor without delay. The person 
shall provide a list of evidence that he or 
she intends to present in response to any 
amended charges or a new list of evidence 
provided by the Prosecutor. 

7.  The Prosecutor or the person may ask the 
Pre-Trial Chamber to postpone the date 
of the confi rma  on hearing. The Pre-Trial 
Chamber may also, on its own mo  on, 
decide to postpone the hearing. 

8.  The Pre-Trial Chamber shall not take 
into considera  on charges and evidence 
presented a  er the  me limit, or any 
extension thereof, has expired. 

9.  The Prosecutor and the person may 
lodge wri  en submissions with the Pre-
Trial Chamber, on points of fact and on 
law, including grounds for excluding 
criminal responsibility set forth in Ar  cle 
31, paragraph 1, no later than three days 
before the date of the hearing. A copy of 
these submissions shall be transmi  ed 
immediately to the Prosecutor or the 
person, as the case may be. 

10.  The Registry shall create and maintain a 
full and accurate record of all proceedings 
before the Pre-Trial Chamber, including all 



   167RULES OF PROCEDURE AND EVIDENCE

documents transmi  ed to the Chamber 
pursuant to this rule. Subject to any 
restric  ons concerning confi den  ality 
and the protec  on of na  onal security 
informa  on, the record may be consulted 
by the Prosecutor, the person and vic  ms 
or their legal representa  ves par  cipa  ng 
in the proceedings pursuant to Rules 89 to 91.

R  122 
P      

       

1.  The Presiding Judge of the Pre-Trial 
Chamber shall ask the offi  cer of the Registry 
assis  ng the Chamber to read out the 
charges as presented by the Prosecutor. 
The Presiding Judge shall determine how 
the hearing is to be conducted and, in 
par  cular, may establish the order and the 
condi  ons under which he or she intends 
the evidence contained in the record of 
the proceedings to be presented. 

2. If a ques  on or challenge concerning 
jurisdic  on or admissibility arises, Rule 58 
applies. 

3.  Before hearing the ma  er on the 
merits, the Presiding Judge of the Pre-
Trial Chamber shall ask the Prosecutor 
and the person whether they intend to 
raise objec  ons or make observa  ons 
concerning an issue related to the proper 
conduct of the proceedings prior to the 
confi rma  on hearing. 

4.  At no subsequent point may the objec  ons 
and observa  ons made under sub-rule 3 be 
raised or made again in the confi rma  on 
or trial proceedings. 

5.  If objec  ons or observa  ons referred to 
in sub-rule 3 are presented, the Presiding 
Judge of the Pre-Trial Chamber shall invite 
those referred to in sub-rule 3 to present 
their arguments, in the order which he or 
she shall establish. The person shall have 
the right to reply. 

6.  If the objec  ons raised or observa  ons 
made are those referred to in sub-rule 
3, the Pre-Trial Chamber shall decide 
whether to join the issue raised with 
the examina  on of the charges and the 
evidence, or to separate them, in which 
case it shall adjourn the confi rma  on 
hearing and render a decision on the issues 
raised. 

7.  During the hearing on the merits, the 
Prosecutor and the person shall present 
their arguments in accordance with Ar  cle 
61, paragraphs 5 and 6.

8.  The Pre-Trial Chamber shall permit the 
Prosecutor and the person, in that order, 
to make fi nal observa  ons. 

9.  Subject to the provisions of Ar  cle 61, 
Ar  cle 69 shall apply muta  s mutandis at 
the confi rma  on hearing. 

R  123 
M        

     
 

1.  When a warrant of arrest or summons 
to appear in accordance with Ar  cle 58, 
paragraph 7, has been issued for a person 
by the Pre-Trial Chamber and the person 
is arrested or served with the summons, 
the Pre-Trial Chamber shall ensure that 
the person is no  fi ed of the provisions of 
Ar  cle 61, paragraph 2. 

2.  The Pre-Trial Chamber may hold 
consulta  ons with the Prosecutor, at the 
request of the la  er or on its own ini  a  ve, 
in order to determine whether there is 
cause to hold a hearing on confi rma  on 
of charges under the condi  ons set forth 
in Ar  cle 61, paragraph 2(b). When the 
person concerned has a counsel known to 
the Court, the consulta  ons shall be held 
in the presence of the counsel unless the 
Pre-Trial Chamber decides otherwise. 
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3.  The Pre-Trial Chamber shall ensure that a 
warrant of arrest for the person concerned 
has been issued and, if the warrant of arrest 
has not been executed within a reasonable 
period of  me a  er the issuance of the 
warrant, that all reasonable measures have 
been taken to locate and arrest the person. 

R  124 
W          

  

1.  If the person concerned is available to the 
Court but wishes to waive the right to be 
present at the hearing on confi rma  on of 
charges, he or she shall submit a wri  en 
request to the Pre-Trial Chamber, which 
may then hold consulta  ons with the 
Prosecutor and the person concerned, 
assisted or represented by his or her 
counsel.

2.  A confi rma  on hearing pursuant to Ar  cle 
61, paragraph 2(a), shall only be held when 
the Pre-Trial Chamber is sa  sfi ed that 
the person concerned understands the 
right to be present at the hearing and the 
consequences of waiving this right. 

3.  The Pre-Trial Chamber may authorize and 
make provision for the person to observe 
the hearing from outside the courtroom 
through the use of communica  ons 
technology, if required. 

4.  The waiving of the right to be present at 
the hearing does not prevent the Pre-
Trial Chamber from receiving wri  en 
observa  ons on issues before the Chamber 
from the person concerned. 

R  125 
D       

       

1.  A  er holding consulta  ons under Rules 123 
and 124, the Pre-Trial Chamber shall decide 
whether there is cause to hold a hearing on 
confi rma  on of charges in the absence of 
the person concerned, and in that case, 

whether the person may be represented by 
counsel. The Pre-Trial Chamber shall, when 
appropriate, set a date for the hearing and 
make the date public. 

2.  The decision of the Pre-Trial Chamber 
shall be no  fi ed to the Prosecutor and, if 
possible, to the person concerned or his or 
her counsel. 

3.  If the Pre-Trial Chamber decides not to hold 
a hearing on confi rma  on of charges in 
the absence of the person concerned, and 
the person is not available to the Court, 
the confi rma  on of charges may not take 
place un  l the person is available to the 
Court. The Pre-Trial Chamber may review 
its decision at any  me, at the request of 
the Prosecutor or on its own ini  a  ve. 

4.  If the Pre-Trial Chamber decides not to 
hold a hearing on confi rma  on of charges 
in the absence of the person concerned, 
and the person is available to the Court, it 
shall order the person to appear. 

R  126 
C        

  

1. The provisions of Rules 121 and 122 shall 
apply muta  s mutandis to the prepara  on 
for and holding of a hearing on confi rma  on 
of charges in the absence of the person 
concerned. 

2.  If the Pre-Trial Chamber has determined 
that the person concerned shall be 
represented by counsel, the counsel shall 
have the opportunity to exercise the rights 
of that person. 

3.  When the person who has fl ed is 
subsequently arrested and the Court has 
confi rmed the charges upon which the 
Prosecutor intends to pursue the trial, the 
person charged shall be commi  ed to the 
Trial Chamber established under Ar  cle 
61, paragraph 11. The person charged may 
request in wri  ng that the Trial Chamber 
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refer issues to the Pre-Trial Chamber that 
are necessary for the Chamber’s eff ec  ve 
and fair func  oning in accordance with 
Ar  cle 64, paragraph 4. 

S  VI 
C    -   

R  127 
P       

    

If the Pre-Trial Chamber is ready to confi rm 
some of the charges but adjourns the hearing on 
other charges under Ar  cle 61, paragraph 7(c), 
it may decide that the commi  al of the person 
concerned to the Trial Chamber on the charges 
that it is ready to confi rm shall be deferred 
pending the con  nua  on of the hearing. The 
Pre-Trial Chamber may then establish a  me 
limit within which the Prosecutor may proceed 
in accordance with Ar  cle 61, paragraph 7(c)(i) 
or (ii). 

R  128 
A     

1.  If the Prosecutor seeks to amend charges 
already confi rmed before the trial has 
begun, in accordance with Ar  cle 61, the 
Prosecutor shall make a wri  en request to 
the Pre-Trial Chamber, and that Chamber 
shall so no  fy the accused. 

2.  Before deciding whether to authorize the 
amendment, the Pre-Trial Chamber may 
request the accused and the Prosecutor 
to submit wri  en observa  ons on certain 
issues of fact or law. 

3.  If the Pre-Trial Chamber determines 
that the amendments proposed by the 
Prosecutor cons  tute addi  onal or more 
serious charges, it shall proceed, as 
appropriate, in accordance with Rules 121 
and 122 or Rules 123 to 126.

R  129 
N       

   

The decision of the Pre-Trial Chamber on the 
confi rma  on of charges and the commi  al 
of the accused to the Trial Chamber shall be 
no  fi ed, if possible, to the Prosecutor, the 
person concerned and his or her counsel. Such 
decision and the record of the proceedings of 
the Pre- Trial Chamber shall be transmi  ed to 
the Presidency. 

R  130 
C    T  C  

When the Presidency cons  tutes a Trial Chamber 
and refers the case to it, the Presidency shall 
transmit the decision of the Pre-Trial Chamber 
and the record of the proceedings to the Trial 
Chamber. The Presidency may also refer the 
case to a previously cons  tuted Trial Chamber.

C  6
T  P  

R  131 
R       

 P -T  C  

1.  The Registrar shall maintain the record of 
the proceedings transmi  ed by the Pre-
Trial Chamber, pursuant to Rule 121, sub-
rule 10. 

2.  Subject to any restric  ons concerning 
confi den  ality and the protec  on of 
na  onal security informa  on, the record 
may be consulted by the Prosecutor, the 
defence, the representa  ves of States when 
they par  cipate in the proceedings, and 
the vic  ms or their legal representa  ves 
par  cipa  ng in the proceedings pursuant 
to Rules 89 to 91. 
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R  132 
S   

1.  Promptly a  er it is cons  tuted, the Trial 
Chamber shall hold a status conference in 
order to set the date of the trial. The Trial 
Chamber, on its own mo  on, or at the 
request of the Prosecutor or the defence, 
may postpone the date of the trial. The 
Trial Chamber shall no  fy the trial date to 
all those par  cipa  ng in the proceedings. 
The Trial Chamber shall ensure that this 
date and any postponements are made 
public. 

2.  In order to facilitate the fair and expedi  ous 
conduct of the proceedings, the Trial 
Chamber may confer with the par  es by 
holding status conferences as necessary.

R  132 bis5 
D        

   

1.  In exercising its authority under Ar  cle 
64, paragraph 3(a), a Trial Chamber may 
designate one or more of its members for 
the purposes of ensuring the prepara  on 
of the trial. 

2.  The judge shall take all necessary 
preparatory measures in order to facilitate 
the fair and expedi  ous conduct of the trial 
proceedings, in consulta  on with the Trial 
Chamber. 

3.  The judge may at any  me, proprio motu 
or, if appropriate, at the request of a party, 
refer specifi c issues to the Trial Chamber 
for its decision. A majority of the Trial 
Chamber may also decide proprio motu or, 
if appropriate, at the request of a party, to 
deal with issues that could otherwise be 
dealt with by the judge. 

4.  In order to fulfi l his or her responsibili  es 
for the prepara  on of the trial, the judge 
may hold status conferences and render 
orders and decisions. The judge may 

also establish a work plan indica  ng the 
obliga  ons the par  es are required to 
meet pursuant to this rule and the dates by 
which these obliga  ons must be fulfi lled. 

5.  The func  ons of the judge may be 
performed in rela  on to preparatory 
issues, whether or not they arise before 
or a  er the commencement of the trial. 
These issues may include: 

(a) Ensuring proper disclosure between 
the par  es; 

(b) Ordering protec  ve measures where 
necessary; 

(c)  Dealing with applica  ons by vic  ms for 
par  cipa  on in the trial, as referred to 
in Ar  cle 68, paragraph 3;  

(d) Conferring with the par  es regarding 
issues referred to in Regula  on 54 of 
the Regula  ons of the Court, decisions 
thereon being taken by the Trial 
Chamber; 

(e) Scheduling ma  ers, with the excep  on 
of se   ng the date of the trial, as 
referred to in Rule 132, sub-rule 1; 

(f)  Dealing with the condi  ons of 
deten  on and related ma  ers; and 

(g) Dealing with any other preparatory 
ma  ers that must be resolved which 
do not otherwise fall within the 
exclusive competence of the Trial 
Chamber. 

6.  The judge shall not render decisions which 
signifi cantly aff ect the rights of the accused 
or which touch upon the central legal and 
factual issues in the case, nor shall he or 
she, subject to sub-rule 5, make decisions 
that aff ect the substan  ve rights of vic  ms. 

R  133 
M     

 

Challenges to the jurisdic  on of the Court or the 
admissibility of the case at the commencement 
of the trial, or subsequently with the leave of 5 As amended by Resolu  on ICC-ASP/11/Res. 2.
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the Court, shall be dealt with by the Presiding 
Judge and the Trial Chamber in accordance 
with Rule 58. 

R  134 
M       

1.  Prior to the commencement of the trial, the 
Trial Chamber on its own mo  on, or at the 
request of the Prosecutor or the defence, 
may rule on any issue concerning the 
conduct of the proceedings. Any request 
from the Prosecutor or the defence shall 
be in wri  ng and, unless the request is for 
an ex parte procedure, served on the other 
party. For all requests other than those 
submi  ed for an ex parte procedure, the 
other party shall have the opportunity to 
fi le a response. 

2.  At the commencement of the trial, the Trial 
Chamber shall ask the Prosecutor and the 
defence whether they have any objec  ons 
or observa  ons concerning the conduct of 
the proceedings which have arisen since 
the confi rma  on hearings. Such objec  ons 
or observa  ons may not be raised or made 
again on a subsequent occasion in the trial 
proceedings, without leave of the Trial 
Chamber in this proceeding. 

3.  A  er the commencement of the trial, the 
Trial Chamber, on its own mo  on, or at the 
request of the Prosecutor or the defence, 
may rule on issues that arise during the 
course of the trial. 

R  134 bis6 
P       

 

1.  An accused subject to a summons to 
appear may submit a wri  en request to the 
Trial Chamber to be allowed to be present 
through the use of video technology during 
part or parts of his or her trial. 

2.  The Trial Chamber shall rule on the request 
on a case-by-case basis, with due regard to 

the subject ma  er of the specifi c hearings 
in ques  on. 

R  134 ter7 

E      

1.  An accused subject to a summons to 
appear may submit a wri  en request to 
the Trial Chamber to be excused and to be 
represented by counsel only during part or 
parts of his or her trial. 

2.  The Trial Chamber shall only grant the 
request if it is sa  sfi ed that: 

(a) excep  onal circumstances exist to 
jus  fy such an absence; 

(b) alterna  ve measures, including 
changes to the trial schedule or a short 
adjournment of the trial, would be 
inadequate; 

(c) the accused has explicitly waived his or 
her right to be present at the trial; and 

(d)  the rights of the accused will be fully 
ensured in his or her absence. 

3.  The Trial Chamber shall rule on the request 
on a case-by-case basis, with due regard to 
the subject ma  er of the specifi c hearings 
in ques  on. Any absence must be limited 
to what is strictly necessary and must not 
become the rule. 

R  134 quater8 
E        

   

1.  An accused subject to a summons to appear 
who is mandated to fulfi ll extraordinary 
public du  es at the highest na  onal level 
may submit a wri  en request to the 
Trial Chamber to be excused and to be 
represented by counsel only; the request 
must specify that the accused explicitly 
waives the right to be present at the trial. 

6 As amended by Resolu  on ICC-ASP/12/Res. 7.

7 As amended by Resolu  on ICC-ASP/12/Res. 7.
8 As amended by Resolu  on ICC-ASP/12/Res. 7.
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2.  The Trial Chamber shall consider the 
request expedi  ously and, if alterna  ve 
measures are inadequate, shall grant the 
request where it determines that it is in the 
interests of jus  ce and provided that the 
rights of the accused are fully ensured. The 
decision shall be taken with due regard to 
the subject ma  er of the specifi c hearings 
in ques  on and is subject to review at any 
 me. 

R  135 
M      

1.  The Trial Chamber may, for the purpose of 
discharging its obliga  ons under Ar  cle 64, 
paragraph 8(a), or for any other reasons, or 
at the request of a party, order a medical, 
psychiatric or psychological examina  on of 
the accused, under the condi  ons set forth 
in Rule 113. 

2.  The Trial Chamber shall place its reasons 
for any such order on the record. 

3.  The Trial Chamber shall appoint one or 
more experts from the list of experts 
approved by the Registrar, or an expert 
approved by the Trial Chamber at the 
request of a party. 

4.  Where the Trial Chamber is sa  sfi ed that 
the accused is unfi t to stand trial, it shall 
order that the trial be adjourned. The 
Trial Chamber may, on its own mo  on or 
at the request of the prosecu  on or the 
defence, review the case of the accused. 
In any event, the case shall be reviewed 
every 120 days unless there are reasons 
to do otherwise. If necessary, the Trial 
Chamber may order further examina  ons 
of the accused. When the Trial Chamber is 
sa  sfi ed that the accused has become fi t to 
stand trial, it shall proceed in accordance 
with Rule 132. 

R  136 
J     

1.  Persons accused jointly shall be tried 
together unless the Trial Chamber, on 

its own mo  on or at the request of the 
Prosecutor or the defence, orders that 
separate trials are necessary, in order to 
avoid serious prejudice to the accused, to 
protect the interests of jus  ce or because 
a person jointly accused has made an 
admission of guilt and can be proceeded 
against in accordance with Ar  cle 65, 
paragraph 2. 

2.  In joint trials, each accused shall be 
accorded the same rights as if such accused 
were being tried separately. 

R  137 
R      

1.  In accordance with Ar  cle 64, paragraph 10, 
the Registrar shall take measures to make, 
and preserve, a full and accurate record 
of all proceedings, including transcripts, 
audio- and video-recordings and other 
means of capturing sound or image. 

2.  A Trial Chamber may order the disclosure 
of all or part of the record of closed 
proceedings when the reasons for ordering 
its non-disclosure no longer exist. 

3.  The Trial Chamber may authorize 
persons other than the Registrar to take 
photographs, audio- and video-recordings 
and other means of capturing the sound or 
image of the trial. 

R  138 
C    

The Registrar shall retain and preserve, as 
necessary, all the evidence and other materials 
off ered during the hearing, subject to any order 
of the Trial Chamber. 

R  139 
D      

1.  A  er having proceeded in accordance with 
Ar  cle 65, paragraph 1, the Trial Chamber, 
in order to decide whether to proceed in 
accordance with Ar  cle 65, paragraph 4, 
may invite the views of the Prosecutor and 
the defence. 
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2.  The Trial Chamber shall then make its 
decision on the admission of guilt and shall 
give reasons for this decision, which shall 
be placed on the record.

R  140 
D       

   

1.  If the Presiding Judge does not give 
direc  ons under Ar  cle 64, paragraph 
8, the Prosecutor and the defence shall 
agree on the order and manner in which 
the evidence shall be submi  ed to the Trial 
Chamber. If no agreement can be reached, 
the Presiding Judge shall issue direc  ons. 

2.  In all cases, subject to Ar  cle 64, paragraphs 
8(b) and 9, Ar  cle 69, paragraph 4, and 
Rule 88, sub-rule 5, a witness may be 
ques  oned as follows: 

(a)  A party that submits evidence in 
accordance with Ar  cle 69, paragraph 
3, by way of a witness, has the right to 
ques  on that witness; 

(b)  The prosecu  on and the defence have 
the right to ques  on that witness 
about relevant ma  ers related to the 
witness’s tes  mony and its reliability, 
the credibility of the witness and other 
relevant ma  ers; 

(c)  The Trial Chamber has the right to 
ques  on a witness before or a  er a 
witness is ques  oned by a par  cipant 
referred to in sub-rules 2(a) or (b); 

(d)  The defence shall have the right to be 
the last to examine a witness. 

3.  Unless otherwise ordered by the Trial 
Chamber, a witness other than an expert, 
or an inves  gator if he or she has not yet 
tes  fi ed, shall not be present when the 
tes  mony of another witness is given. 
However, a witness who has heard the 
tes  mony of another witness shall not 
for that reason alone be disqualifi ed from 
tes  fying. When a witness tes  fi es a  er 
hearing the tes  mony of others, this fact 

shall be noted in the record and considered 
by the Trial Chamber when evalua  ng the 
evidence. 

R  141 
C       

1.  The Presiding Judge shall declare when the 
submission of evidence is closed. 

2.  The Presiding Judge shall invite the 
Prosecutor and the defence to make their 
closing statements. The defence shall 
always have the opportunity to speak last. 

R  142 
D  

1.  A  er the closing statements, the Trial 
Chamber shall re  re to deliberate, 
in camera. The Trial Chamber shall 
inform all those who par  cipated in the 
proceedings of the date on which the Trial 
Chamber will pronounce its decision. The 
pronouncement shall be made within a 
reasonable period of  me a  er the Trial 
Chamber has re  red to deliberate. 

2.  When there is more than one charge, the 
Trial Chamber shall decide separately on 
each charge. When there is more than one 
accused, the Trial Chamber shall decide 
separately on the charges against each 
accused.

R  143 
A       

   

Pursuant to Ar  cle 76, paragraphs 2 and 3, for 
the purpose of holding a further hearing on 
ma  ers related to sentence and, if applicable, 
repara  ons, the Presiding Judge shall set the 
date of the further hearing. This hearing can 
be postponed, in excep  onal circumstances, by 
the Trial Chamber, on its own mo  on or at the 
request of the Prosecutor, the defence or the 
legal representa  ves of the vic  ms par  cipa  ng 
in the proceedings pursuant to Rules 89 to 91 
and, in respect of repara  ons hearings, those 
vic  ms who have made a request under Rule 94. 



174 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

R  144 
D       T  
C  

1.  Decisions of the Trial Chamber concerning 
admissibility of a case, the jurisdic  on of 
the Court, criminal responsibility of the 
accused, sentence and repara  ons shall 
be pronounced in public and, wherever 
possible, in the presence of the accused, 
the Prosecutor, the vic  ms or the legal 
representa  ves of the vic  ms par  cipa  ng 
in the proceedings pursuant to Rules 89 to 
91, and the representa  ves of the States 
which have par  cipated in the proceedings. 

2. Copies of all the above-men  oned 
decisions shall be provided as soon as 
possible to: 

(a) All those who par  cipated in the 
proceedings, in a working language of 
the Court; 

(b) The accused, in a language he or 
she fully understands or speaks, if 
necessary to meet the requirements 
of fairness under Ar  cle 67, paragraph 
1(f).

C  7
P  

R  145 
D    

1.  In its determina  on of the sentence 
pursuant to Ar  cle 78, paragraph 1, the 
Court shall: 

(a)  Bear in mind that the totality of any 
sentence of imprisonment and fi ne, 
as the case may be, imposed under 
Ar  cle 77 must refl ect the culpability 
of the convicted person; 

(b)  Balance all the relevant factors, 
including any mi  ga  ng and 
aggrava  ng factors and consider the 
circumstances both of the convicted 
person and of the crime; 

(c)  In addi  on to the factors men  oned 
in Ar  cle 78, paragraph 1, give 
considera  on, inter alia, to the extent 
of the damage caused, in par  cular the 
harm caused to the vic  ms and their 
families, the nature of the unlawful 
behaviour and the means employed 
to execute the crime; the degree of 
par  cipa  on of the convicted person; 
the degree of intent; the circumstances 
of manner,  me and loca  on; and the 
age, educa  on, social and economic 
condi  on of the convicted person. 

2.  In addi  on to the factors men  oned 
above, the Court shall take into account, as 
appropriate: 

(a) Mi  ga  ng circumstances such as: 

(i) The circumstances falling short of 
cons  tu  ng grounds for exclusion 
of criminal responsibility, such as 
substan  ally diminished mental 
capacity or duress; 

(ii)  The convicted person’s conduct 
a  er the act, including any eff orts 
by the person to compensate the 
vic  ms and any coopera  on with 
the Court; 

(b) As aggrava  ng circumstances: 

(i)  Any relevant prior criminal 
convic  ons for crimes under the 
jurisdic  on of the Court or of a 
similar nature; 

(ii)  Abuse of power or offi  cial 
capacity; 

(iii)  Commission of the crime 
where the vic  m is par  cularly 
defenceless; 

(iv)  Commission of the crime with 
par  cular cruelty or where there 
were mul  ple vic  ms; 

(v)  Commission of the crime for any 
mo  ve involving discrimina  on 
on any of the grounds referred to 
in Ar  cle 21, paragraph 3; 
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(vi)  Other circumstances which, 
although not enumerated above, 
by virtue of their nature are 
similar to those men  oned. 

3.  Life imprisonment may be imposed when 
jus  fi ed by the extreme gravity of the 
crime and the individual circumstances 
of the convicted person, as evidenced by 
the existence of one or more aggrava  ng 
circumstances.

R  146 
I     A  77 

1.  In determining whether to order a fi ne 
under Ar  cle 77, paragraph 2(a), and in 
fi xing the amount of the fi ne, the Court 
shall determine whether imprisonment is a 
suffi  cient penalty. The Court shall give due 
considera  on to the fi nancial capacity of 
the convicted person, including any orders 
for forfeiture in accordance with Ar  cle 
77, paragraph 2(b), and, as appropriate, 
any orders for repara  on in accordance 
with Ar  cle 75. The Court shall take into 
account, in addi  on to the factors referred 
to in Rule 145, whether and to what degree 
the crime was mo  vated by personal 
fi nancial gain. 

2.  A fi ne imposed under Ar  cle 77, paragraph 
2(a), shall be set at an appropriate level. To 
this end, the Court shall, in addi  on to the 
factors referred to above, in par  cular take 
into considera  on the damage and injuries 
caused as well as the propor  onate gains 
derived from the crime by the perpetrator. 
Under no circumstances may the total 
amount exceed 75 per cent of the value 
of the convicted person’s iden  fi able 
assets, liquid or realizable, and property, 
a  er deduc  on of an appropriate amount 
that would sa  sfy the fi nancial needs 
of the convicted person and his or her 
dependants. 

3.  In imposing a fi ne, the Court shall allow 
the convicted person a reasonable period 
in which to pay the fi ne. The Court may 

provide for payment of a lump sum or by 
way of instalments during that period. 

4.  In imposing a fi ne, the Court may, as an 
op  on, calculate it according to a system 
of daily fi nes. In such cases, the minimum 
dura  on shall be 30 days and the maximum 
dura  on fi ve years. The Court shall decide 
the total amount in accordance with 
sub-rules 1 and 2. It shall determine the 
amount of daily payment in the light of the 
individual circumstances of the convicted 
person, including the fi nancial needs of his 
or her dependants. 

5.  If the convicted person does not pay the fi ne 
imposed in accordance with the condi  ons 
set above, appropriate measures may 
be taken by the Court pursuant to Rules 
217 to 222 and in accordance with Ar  cle 
109. Where, in cases of con  nued wilful 
non-payment, the Presidency, on its own 
mo  on or at the request of the Prosecutor, 
is sa  sfi ed that all available enforcement 
measures have been exhausted, it may as a 
last resort extend the term of imprisonment 
for a period not to exceed a quarter of such 
term or fi ve years, whichever is less. In the 
determina  on of such period of extension, 
the Presidency shall take into account the 
amount of the fi ne, imposed and paid. Any 
such extension shall not apply in the case 
of life imprisonment. The extension may 
not lead to a total period of imprisonment 
in excess of 30 years. 

6.  In order to determine whether to order 
an extension and the period involved, 
the Presidency shall sit in camera for the 
purpose of obtaining the views of the 
sentenced person and the Prosecutor. The 
sentenced person shall have the right to be 
assisted by counsel. 

7.  In imposing a fi ne, the Court shall warn the 
convicted person that failure to pay the 
fi ne in accordance with the condi  ons set 
out above may result in an extension of the 
period of imprisonment as described in this 
rule.
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R  147 
O    

1.  In accordance with Ar  cle 76, paragraphs 
2 and 3, and Rules 63, sub-rule 1, and 143, 
at any hearing to consider an order of 
forfeiture, Chamber shall hear evidence as 
to the iden  fi ca  on and loca  on of specifi c 
proceeds, property or assets which have 
been derived directly or indirectly from the 
crime. 

2.  If before or during the hearing, a Chamber 
becomes aware of any bona fi de third party 
who appears to have an interest in relevant 
proceeds, property or assets, it shall give 
no  ce to that third party. 

3.  The Prosecutor, the convicted person and 
any bona fi de third party with an interest in 
the relevant proceeds, property or assets 
may submit evidence relevant to the issue. 

4.  A  er considering any evidence submi  ed, 
a Chamber may issue an order of forfeiture 
in rela  on to specifi c proceeds, property 
or assets if it is sa  sfi ed that these have 
been derived directly or indirectly from the 
crime. 

R  148 
O        

 T  F  

Before making an order pursuant to Ar  cle 
79, paragraph 2, a Chamber may request the 
representa  ves of the Fund to submit wri  en 
or oral observa  ons to it.

C  8
A   R  

S  I 
G   

R  149 
R      A  
C  

Parts 5 and 6 and rules governing proceedings 
and the submission of evidence in the Pre-Trial 

and Trial Chambers shall apply muta  s mutandis 
to proceedings in the Appeals Chamber. 

S  II
A   , , 

    

R  150 
A  

1.  Subject to sub-rule 2, an appeal against a 
decision of convic  on or acqui  al under 
Ar  cle 74, a sentence under Ar  cle 76 or 
a repara  on order under Ar  cle 75 may 
be fi led not later than 30 days from the 
date on which the party fi ling the appeal 
is no  fi ed of the decision, the sentence or 
the repara  on order. 

2.  The Appeals Chamber may extend the  me 
limit set out in sub-rule 1, for good cause, 
upon the applica  on of the party seeking 
to fi le the appeal. 

3.  The appeal shall be fi led with the Registrar. 

4.  If an appeal is not fi led as set out in sub-
rules 1 to 3, the decision, the sentence or 
the repara  on order of the Trial Chamber 
shall become fi nal. 

R  151 
P     

1.  Upon the fi ling of an appeal under Rule 
150, the Registrar shall transmit the trial 
record to the Appeals Chamber. 

2.  The Registrar shall no  fy all par  es who 
par  cipated in the proceedings before the 
Trial Chamber that an appeal has been 
fi led. 

R  152 
D     

1.  Any party who has fi led an appeal may 
discon  nue the appeal at any  me before 
judgement has been delivered. In such 
case, the party shall fi le with the Registrar a 
wri  en no  ce of discon  nuance of appeal. 
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The Registrar shall inform the other par  es 
that such a no  ce has been fi led. 

2.  If the Prosecutor has fi led an appeal on 
behalf of a convicted person in accordance 
with Ar  cle 81, paragraph 1(b), before 
fi ling any no  ce of discon  nuance, the 
Prosecutor shall inform the convicted 
person that he or she intends to 
discon  nue the appeal in order to give 
him or her the opportunity to con  nue the 
appeal proceedings.

R  153 
J      

 

1.  The Appeals Chamber may confi rm, 
reverse or amend a repara  on order made 
under Ar  cle 75. 

2.  The judgement of the Appeals Chamber 
shall be delivered in accordance with 
Ar  cle 83, paragraphs 4 and 5. 

Sec  on III
A     

R  154 
A         

 C  

1.  An appeal may be fi led under Ar  cle 81, 
paragraph 3(c)(ii), or Ar  cle 82, paragraph 
1(a) or (b), not later than fi ve days from the 
date upon which the party fi ling the appeal 
is no  fi ed of the decision. 

2.  An appeal may be fi led under Ar  cle 82, 
paragraph 1(c), not later than two days 
from the date upon which the party fi ling 
the appeal is no  fi ed of the decision. 

3.  Rule 150, sub-rules 3 and 4, shall apply to 
appeals fi led under sub-rules 1 and 2 of 
this rule. 

R  155 
A       C  

1.  When a party wishes to appeal a decision 
under Ar  cle 82, paragraph 1(d), or Ar  cle 

82, paragraph 2, that party shall, within 
fi ve days of being no  fi ed of that decision, 
make a wri  en applica  on to the Chamber 
that gave the decision, se   ng out the 
reasons for the request for leave to appeal. 

2.  The Chamber shall render a decision and 
shall no  fy all par  es who par  cipated 
in the proceedings that gave rise to the 
decision referred to in sub-rule 1. 

R  156 
P     

1.  As soon as an appeal has been fi led under 
Rule 154 or as soon as leave to appeal has 
been granted under Rule 155, the Registrar 
shall transmit to the Appeals Chamber the 
record of the proceedings of the Chamber 
that made the decision that is the subject 
of the appeal. 

2.  The Registrar shall give no  ce of the 
appeal to all par  es who par  cipated in 
the proceedings before the Chamber that 
gave the decision that is the subject of 
the appeal, unless they have already been 
no  fi ed by the Chamber under Rule 155, 
sub-rule 2. 

3.  The appeal proceedings shall be in wri  ng 
unless the Appeals Chamber decides to 
convene a hearing. 

4.  The appeal shall be heard as expedi  ously 
as possible. 

5.  When fi ling the appeal, the party 
appealing may request that the appeal 
have suspensive eff ect in accordance with 
Ar  cle 82, paragraph 3.

R  157 
D     

Any party who has fi led an appeal under 
Rule 154 or who has obtained the leave of a 
Chamber to appeal a decision under Rule 155 
may discon  nue the appeal at any  me before 
judgement has been delivered. In such case, the 
party shall fi le with the Registrar a wri  en no  ce 
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of discon  nuance of appeal. The Registrar shall 
inform the other par  es that such a no  ce has 
been fi led. 

R  158 
J     

1.  An Appeals Chamber which considers 
an appeal referred to in this sec  on may 
confi rm, reverse or amend the decision 
appealed. 

2.  The judgement of the Appeals Chamber 
shall be delivered in accordance with 
Ar  cle 83, paragraph 4. 

S  IV
R      

R  159 
A    

1.  An applica  on for revision provided for in 
Ar  cle 84, paragraph 1, shall be in wri  ng 
and shall set out the grounds on which the 
revision is sought. It shall as far as possible 
be accompanied by suppor  ng material. 

2.  The determina  on on whether the 
applica  on is meritorious shall be taken 
by a majority of the judges of the Appeals 
Chamber and shall be supported by reasons 
in wri  ng. 

3.  No  fi ca  on of the decision shall be sent 
to the applicant and, as far as possible, 
to all the par  es who par  cipated in the 
proceedings related to the ini  al decision. 

R  160 
T       

1.  For the conduct of the hearing provided 
for in Rule 161, the relevant Chamber shall 
issue its order suffi  ciently in advance to 
enable the transfer of the sentenced person 
to the seat of the Court, as appropriate. 

2.  The determina  on of the Court shall be 
communicated without delay to the State 
of enforcement. 

3.  The provisions of Rule 206, sub-rule 3, shall 
be applicable. 

R  161 
D    

1.  On a date which it shall determine and 
shall communicate to the applicant and 
to all those having received no  fi ca  on 
under Rule 159, sub-rule 3, the relevant 
Chamber shall hold a hearing to determine 
whether the convic  on or sentence should 
be revised.

2.  For the conduct of the hearing, the 
relevant Chamber shall exercise, muta  s 
mutandis, all the powers of the Trial 
Chamber pursuant to Part 6 and the rules 
governing proceedings and the submission 
of evidence in the Pre-Trial and Trial 
Chambers. 

3.  The determina  on on revision shall be 
governed by the applicable provisions of 
Ar  cle 83, paragraph 4.

C  9
O   

M  A   C  

S  I 
O      

  A  70 

R  162 
E    

1.  Before deciding whether to exercise 
jurisdic  on, the Court may consult with 
States Par  es that may have jurisdic  on 
over the off ence. 

2.  In making a decision whether or not 
to exercise jurisdic  on, the Court may 
consider, in par  cular: 

(a)  The availability and eff ec  veness of 
prosecu  on in a State Party; 

(b)  The seriousness of an off ence; 
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(c)  The possible joinder of charges under 
Ar  cle 70 with charges under Ar  cles 
5 to 8; 

(d)  The need to expedite proceedings; 

(e)  Links with an ongoing inves  ga  on or 
a trial before the Court; and 

(f)  Eviden  ary considera  ons. 

3.  The Court shall give favourable 
considera  on to a request from the host 
State for a waiver of the power of the Court 
to exercise jurisdic  on in cases where the 
host State considers such a waiver to be of 
par  cular importance. 

4.  If the Court decides not to exercise its 
jurisdic  on, it may request a State Party to 
exercise jurisdic  on pursuant to Ar  cle 70, 
paragraph 4. 

R  163 
A    S    R  

1.  Unless otherwise provided in sub-rules 2 
and 3, Rule 162 and Rules 164 to 169, the 
Statute and the Rules shall apply muta  s 
mutandis to the Court’s inves  ga  on, 
prosecu  on and punishment of off ences 
defi ned in Ar  cle 70. 

2.  The provisions of Part 2, and any rules 
thereunder, shall not apply, with the 
excep  on of Ar  cle 21. 

3.  The provisions of Part 10, and any rules 
thereunder, shall not apply, with the 
excep  on of Ar  cles 103, 107, 109 and 
111. 

R  164 
P    

1.  If the Court exercises jurisdic  on in 
accordance with Rule 162, it shall apply the 
periods of limita  on set forth in this rule. 

2.  Off ences defi ned in Ar  cle 70 shall be 
subject to a period of limita  on of fi ve 
years from the date on which the off ence 
was commi  ed, provided that during this 
period no inves  ga  on or prosecu  on has 

been ini  ated. The period of limita  on 
shall be interrupted if an inves  ga  on or 
prosecu  on has been ini  ated during this 
period, either before the Court or by a 
State Party with jurisdic  on over the case 
pursuant to Ar  cle 70, paragraph 4(a). 

3.  Enforcement of sanc  ons imposed with 
respect to off ences defi ned in Ar  cle 70 
shall be subject to a period of limita  on 
of 10 years from the date on which the 
sanc  on has become fi nal. The period 
of limita  on shall be interrupted with 
the deten  on of the convicted person or 
while the person concerned is outside the 
territory of the States Par  es. 

R  165 
I ,    

1.  The Prosecutor may ini  ate and conduct 
inves  ga  ons with respect to the off ences 
defi ned in Ar  cle 70 on his or her own 
ini  a  ve, on the basis of informa  on 
communicated by a Chamber or any 
reliable source. 

2.  Ar  cles 53 and 59, and any rules 
thereunder, shall not apply. 

3.  For purposes of Ar  cle 61, the Pre-
Trial Chamber may make any of the 
determina  ons set forth in that Ar  cle on 
the basis of wri  en submissions, without 
a hearing, unless the interests of jus  ce 
otherwise require. 

4.  A Trial Chamber may, as appropriate 
and taking into account the rights of the 
defence, direct that there be joinder of 
charges under Ar  cle 70 with charges 
under Ar  cles 5 to 8. 

R  166 
S   A  70 

1.  If the Court imposes sanc  ons with respect 
to Ar  cle 70, this rule shall apply. 

2.  Ar  cle 77, and any rules thereunder, shall 
not apply, with the excep  on of an order 
of forfeiture under Ar  cle 77, paragraph 
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2(b), which may be ordered in addi  on to 
imprisonment or a fi ne or both. 

3.  Each off ence may be separately fi ned and 
those fi nes may be cumula  ve. Under no 
circumstances may the total amount exceed 
50 percent of the value of the convicted 
person’s iden  fi able assets, liquid or 
realizable, and property, a  er deduc  on of 
an appropriate amount that would sa  sfy 
the fi nancial needs of the convicted person 
and his or her dependants. 

4.  In imposing a fi ne the Court shall allow 
the convicted person a reasonable period 
in which to pay the fi ne. The Court may 
provide for payment of a lump sum or by 
way of instalments during that period. 

5.  If the convicted person does not pay a fi ne 
imposed in accordance with the condi  ons 
set forth in sub-rule 4, appropriate measures 
may be taken by the Court pursuant to 
Rules 217 to 222 and in accordance with 
Ar  cle 109. Where, in cases of con  nued 
wilful non-payment, the Court, on its own 
mo  on or at the request of the Prosecutor, 
is sa  sfi ed that all available enforcement 
measures have been exhausted, it may as a 
last resort impose a term of imprisonment 
in accordance with Ar  cle 70, paragraph 
3. In the determina  on of such term of 
imprisonment, the Court shall take into 
account the amount of fi ne paid.

R  167 
I     

 

1.  With regard to off ences under Ar  cle 70, 
the Court may request a State to provide 
any form of interna  onal coopera  on 
or judicial assistance corresponding to 
those forms set forth in Part 9. In any such 
request, the Court shall indicate that the 
basis for the request is an inves  ga  on or 
prosecu  on of off ences under Ar  cle 70. 

2.  The condi  ons for providing interna  onal 
coopera  on or judicial assistance to the 
Court with respect to off ences under 

Ar  cle 70 shall be those set forth in Ar  cle 
70, paragraph 2. 

R  168 
N     

In respect of off ences under Ar  cle 70, no 
person shall be tried before the Court with 
respect to conduct which formed the basis of 
an off ence for which the person has already 
been convicted or acqui  ed by the Court or 
another court. 

R  169 
I   

In the case of an alleged off ence under Ar  cle 
70 commi  ed in the presence of a Chamber, the 
Prosecutor may orally request that Chamber 
to order the immediate arrest of the person 
concerned. 

S  II 
M    C  

 A  71 

R  170 
D    

Having regard to Ar  cle 63, paragraph 2, the 
Presiding Judge of the Chamber dealing with 
the ma  er may, a  er giving a warning: 

(a)  Order a person disrup  ng the 
proceedings of the Court to leave or 
be removed from the courtroom; or, 

(b)  In case of repeated misconduct, order 
the interdic  on of that person from 
a  ending the proceedings. 

R  171 
R         
C  

1.  When the misconduct consists of deliberate 
refusal to comply with an oral or wri  en 
direc  on by the Court, not covered by Rule 
170, and that direc  on is accompanied by a 
warning of sanc  ons in case of breach, the 
Presiding Judge of the Chamber dealing 
with the ma  er may order the interdic  on 
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of that person from the proceedings for 
a period not exceeding 30 days or, if the 
misconduct is of a more serious nature, 
impose a fi ne. 

2.  If the person commi   ng misconduct as 
described in sub-rule 1 is an offi  cial of 
the Court, or a defence counsel, or a legal 
representa  ve of vic  ms, the Presiding 
Judge of the Chamber dealing with the 
ma  er may also order the interdic  on 
of that person from exercising his or her 
func  ons before the Court for a period not 
exceeding 30 days.

3.  If the Presiding Judge in cases under 
sub-rules 1 and 2 considers that a longer 
period of interdic  on is appropriate, the 
Presiding Judge shall refer the ma  er to 
the Presidency, which may hold a hearing 
to determine whether to order a longer or 
permanent period of interdic  on. 

4.  A fi ne imposed under sub-rule 1 shall not 
exceed 2,000 euros, or the equivalent 
amount in any currency, provided that in 
cases of con  nuing misconduct, a new 
fi ne may be imposed on each day that the 
misconduct con  nues, and such fi nes shall 
be cumula  ve. 

5.  The person concerned shall be given an 
opportunity to be heard before a sanc  on 
for misconduct, as described in this rule, is 
imposed. 

R  172 
C     A  70  71 

If conduct covered by Ar  cle 71 also cons  tutes 
one of the off ences defi ned in Ar  cle 70, the 
Court shall proceed in accordance with Ar  cle 
70 and Rules 162 to 169.

C  10
C    

A   C  P  

R  173 
R    

1.  Anyone seeking compensa  on on any 
of the grounds indicated in Ar  cle 85 
shall submit a request, in wri  ng, to 
the Presidency, which shall designate a 
Chamber composed of three judges to 
consider the request. These judges shall not 
have par  cipated in any earlier judgement 
of the Court regarding the person making 
the request. 

2.  The request for compensa  on shall be 
submi  ed not later than six months from 
the date the person making the request 
was no  fi ed of the decision of the Court 
concerning: 

(a) The unlawfulness of the arrest or 
deten  on under Ar  cle 85, paragraph 
1; 

(b)  The reversal of the convic  on under 
Ar  cle 85, paragraph 2; 

(c)  The existence of a grave and manifest 
miscarriage of jus  ce under Ar  cle 85, 
paragraph 3. 

3.  The request shall contain the grounds and 
the amount of compensa  on requested. 

4.  The person reques  ng compensa  on shall 
be en  tled to legal assistance. 

R  174 
P     

1.  A request for compensa  on and any other 
wri  en observa  on by the person fi ling 
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the request shall be transmi  ed to the 
Prosecutor, who shall have an opportunity 
to respond in wri  ng. Any observa  ons 
by the Prosecutor shall be no  fi ed to the 
person fi ling the request. 

2.  The Chamber designated under Rule 173, 
sub-rule 1, may either hold a hearing or 
determine the ma  er on the basis of the 
request and any wri  en observa  ons 
by the Prosecutor and the person fi ling 
the request. A hearing shall be held if 
the Prosecutor or the person seeking 
compensa  on so requests. 

3.  The decision shall be taken by the majority 
of the judges. The decision shall be no  fi ed 
to the Prosecutor and to the person fi ling 
the request. 

R  175 
A    

In establishing the amount of any compensa  on 
in conformity with Ar  cle 85, paragraph 3, the 
Chamber designated under Rule 173, sub-rule 1, 
shall take into considera  on the consequences 
of the grave and manifest miscarriage of jus  ce 
on the personal, family, social and professional 
situa  on of the person fi ling the request.

C  11
I  C  

 J  A  

S  I 
R     A  87 

R  176 
O    C    

      
    

    

1.  Upon and subsequent to the establishment 
of the Court, the Registrar shall obtain 
from the Secretary-General of the United 
Na  ons any communica  on made by 
States pursuant to Ar  cle 87, paragraphs 
1(a) and 2. 

2.  The Registrar shall transmit the requests 
for coopera  on made by the Chambers and 
shall receive the responses, informa  on 
and documents from requested States. 
The Offi  ce of the Prosecutor shall transmit 
the requests for coopera  on made by 
the Prosecutor and shall receive the 
responses, informa  on and documents 
from requested States. 

3.  The Registrar shall be the recipient of any 
communica  on from States concerning 
subsequent changes in the designa  on 
of the na  onal channels charged with 
receiving requests for coopera  on, as 
well as of any change in the language in 
which requests for coopera  on should be 
made, and shall, upon request, make such 
informa  on available to States Par  es as 
may be appropriate. 

4.  The provisions of sub-rule 2 are applicable 
muta  s mutandis where the Court 
requests informa  on, documents or other 
forms of coopera  on and assistance from 
an intergovernmental organiza  on. 

5.  The Registrar shall transmit any 
communica  ons referred to in sub-rules 
1 and 3 and Rule 177, sub-rule 2, as 
appropriate, to the Presidency or the Offi  ce 
of the Prosecutor, or both. 

R  177 
C    

1.  Communica  ons concerning the na  onal 
authority charged with receiving requests 
for coopera  on made upon ra  fi ca  on, 
acceptance, approval or accession shall 
provide all relevant informa  on about such 
authori  es.

2.  When an intergovernmental organiza  on 
is asked to assist the Court under Ar  cle 
87, paragraph 6, the Registrar shall, when 
necessary, ascertain its designated channel 
of communica  on and obtain all relevant 
informa  on rela  ng thereto. 
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R  178 
L    S  P   
A  87,  2 

1.  When a requested State Party has more 
than one offi  cial language, it may indicate 
upon ra  fi ca  on, acceptance, approval or 
accession that requests for coopera  on 
and any suppor  ng documents can be 
dra  ed in any one of its offi  cial languages. 

2.  When the requested State Party has not 
chosen a language for communica  on with 
the Court upon ra  fi ca  on, acceptance, 
accession or approval, the request for 
coopera  on shall either be in or be 
accompanied by a transla  on into one 
of the working languages of the Court 
pursuant to Ar  cle 87, paragraph 2.

R  179 
L      S  

    S  

When a State not party to the Statute has 
agreed to provide assistance to the Court 
under Ar  cle 87, paragraph 5, and has not 
made a choice of language for such requests, 
the requests for coopera  on shall either be in 
or be accompanied by a transla  on into one of 
the working languages of the Court. 

R  180 
C       

      
 

1.  Changes concerning the channel of 
communica  on or the language a State 
has chosen under Ar  cle 87, paragraph 2, 
shall be communicated in wri  ng to the 
Registrar at the earliest opportunity. 

2.  Such changes shall take eff ect in respect 
of requests for coopera  on made by the 
Court at a  me agreed between the Court 
and the State or, in the absence of such 
an agreement, 45 days a  er the Court 
has received the communica  on and, in 
all cases, without prejudice to current 
requests or requests in progress. 

S  II
S ,    

  A  89  90 

R  181 
C        

   

When a situa  on described in Ar  cle 89, 
paragraph 2, arises, and without prejudice to 
the provisions of Ar  cle 19 and of Rules 58 to 
62 on procedures applicable to challenges to 
the jurisdic  on of the Court or the admissibility 
of a case, the Chamber dealing with the case, 
if the admissibility ruling is s  ll pending, shall 
take steps to obtain from the requested State 
all the relevant informa  on about the ne bis in 
idem challenge brought by the person. 

R  182 
R     A  89, 

 3(e) 

1.  In situa  ons described in Ar  cle 89, 
paragraph 3(e), the Court may transmit the 
request for transit by any medium capable 
of delivering a wri  en record. 

2.  When the  me limit provided for in Ar  cle 
89, paragraph 3(e), has expired and the 
person concerned has been released, 
such a release is without prejudice to 
a subsequent arrest of the person in 
accordance with the provisions of Ar  cle 
89 or Ar  cle 92. 

R  183 
P    

Following the consulta  ons referred to in 
Ar  cle 89, paragraph 4, the requested State 
may temporarily surrender the person sought 
in accordance with condi  ons determined 
between the requested State and the Court. In 
such case the person shall be kept in custody 
during his or her presence before the Court 
and shall be transferred to the requested State 
once his or her presence before the Court is 
no longer required, at the latest when the 
proceedings have been completed.
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R  184 
A    

1. The requested State shall immediately 
inform the Registrar when the person 
sought by the Court is available for 
surrender. 

2.  The person shall be surrendered to the 
Court by the date and in the manner 
agreed upon between the authori  es of 
the requested State and the Registrar. 

3.  If circumstances prevent the surrender 
of the person by the date agreed, the 
authori  es of the requested State and 
the Registrar shall agree upon a new date 
and manner by which the person shall be 
surrendered. 

4.  The Registrar shall maintain contact with 
the authori  es of the host State in rela  on 
to the arrangements for the surrender of 
the person to the Court. 

R  185 
R         

 C       
 

1.  Subject to sub-rule 2, where a person 
surrendered to the Court is released from 
the custody of the Court because the 
Court does not have jurisdic  on, the case 
is inadmissible under Ar  cle 17, paragraph 
1(b), (c) or (d), the charges have not been 
confi rmed under Ar  cle 61, the person has 
been acqui  ed at trial or on appeal, or for 
any other reason, the Court shall, as soon 
as possible, make such arrangements as 
it considers appropriate for the transfer 
of the person, taking into account the 
views of the person, to a State which is 
obliged to receive him or her, to another 
State which agrees to receive him or her, 
or to a State which has requested his or 
her extradi  on with the consent of the 
original surrendering State. In this case, 
the host State shall facilitate the transfer 
in accordance with the agreement referred 

to in Ar  cle 3, paragraph 2, and the related 
arrangements. 

2.  Where the Court has determined that 
the case is inadmissible under Ar  cle 
17, paragraph 1(a), the Court shall 
make arrangements, as appropriate, 
for the transfer of the person to a State 
whose inves  ga  on or prosecu  on 
has formed the basis of the successful 
challenge to admissibility, unless the 
State that originally surrendered the 
person requests his or her return. 

R  186 
C        

       

In situa  ons described in Ar  cle 90, paragraph 
8, the requested State shall provide the 
no  fi ca  on of its decision to the Prosecutor in 
order to enable him or her to act in accordance 
with Ar  cle 19, paragraph 10. 

S  III 
D      

 A  91  92 

R  187 
T     

   

For the purposes of Ar  cle 67, paragraph 1(a), 
and in accordance with Rule 117, sub-rule 1, the 
request under Ar  cle 91 shall be accompanied, 
as appropriate, by a transla  on of the warrant 
of arrest or of the judgement of convic  on 
and by a transla  on of the text of any relevant 
provisions of the Statute, in a language that the 
person fully understands and speaks.

R  188 
T       

   

For the purposes of Ar  cle 92, paragraph 3, the 
 me limit for receipt by the requested State of 

the request for surrender and the documents 
suppor  ng the request shall be 60 days from 
the date of the provisional arrest. 
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R  189 
T      

 

When a person has consented to surrender in 
accordance with the provisions of Ar  cle 92, 
paragraph 3, and the requested State proceeds 
to surrender the person to the Court, the Court 
shall not be required to provide the documents 
described in Ar  cle 91 unless the requested 
State indicates otherwise. 

S  IV 
C   A  93 

R  190 
I   -  

    

When making a request under Ar  cle 93, 
paragraph 1(e), with respect to a witness, the 
Court shall annex an instruc  on, concerning 
Rule 74 rela  ng to self-incrimina  on, to be 
provided to the witness in ques  on, in a 
language that the person fully understands and 
speaks. 

R  191 
A     C   
A  93,  2 

The Chamber dealing with the case, on its own 
mo  on or at the request of the Prosecutor, 
defence or witness or expert concerned, may 
decide, a  er taking into account the views 
of the Prosecutor and the witness or expert 
concerned, to provide the assurance described 
in Ar  cle 93, paragraph 2. 

R  192 
T       

1.  Transfer of a person in custody to the Court 
in accordance with Ar  cle 93, paragraph 
7, shall be arranged by the na  onal 
authori  es concerned in liaison with the 
Registrar and the authori  es of the host 
State. 

2.  The Registrar shall ensure the proper 
conduct of the transfer, including the 

supervision of the person while in the 
custody of the Court. 

3.  The person in custody before the Court shall 
have the right to raise ma  ers concerning 
the condi  ons of his or her deten  on with 
the relevant Chamber. 

4.  In accordance with Ar  cle 93, paragraph 
7(b), when the purposes of the transfer 
have been fulfi lled, the Registrar shall 
arrange for the return of the person in 
custody to the requested State.

R  193 
T        
S    

1.  The Chamber that is considering the case 
may order the temporary transfer from 
the State of enforcement to the seat of 
the Court of any person sentenced by the 
Court whose tes  mony or other assistance 
is necessary to the Court. The provisions of 
Ar  cle 93, paragraph 7, shall not apply. 

2.  The Registrar shall ensure the proper 
conduct of the transfer, in liaison with the 
authori  es of the State of enforcement and 
the authori  es of the host State. When the 
purposes of the transfer have been fulfi lled, 
the Court shall return the sentenced person 
to the State of enforcement. 

3.  The person shall be kept in custody during 
his or her presence before the Court. The 
en  re period of deten  on spent at the seat 
of the Court shall be deducted from the 
sentence remaining to be served. 

R  194 
C     C  

1.  In accordance with Ar  cle 93, paragraph 
10, and consistent with Ar  cle 96, muta  s 
mutandis, a State may transmit to the Court 
a request for coopera  on or assistance 
to the Court, either in or accompanied 
by a transla  on into one of the working 
languages of the Court. 



186 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

2.  Requests described in sub-rule 1 are to be 
sent to the Registrar, which shall transmit 
them, as appropriate, either to the 
Prosecutor or to the Chamber concerned. 

3.  If protec  ve measures within the meaning 
of Ar  cle 68 have been adopted, the 
Prosecutor or Chamber, as appropriate, 
shall consider the views of the Chamber 
which ordered the measures as well as 
those of the relevant vic  m or witness, 
before deciding on the request. 

4.  If the request relates to documents 
or evidence as described in Ar  cle 93, 
paragraph 10(b)(ii), the Prosecutor or 
Chamber, as appropriate, shall obtain 
the wri  en consent of the relevant State 
before proceeding with the request. 

5.  When the Court decides to grant the 
request for coopera  on or assistance from 
a State, the request shall be executed, 
insofar as possible, following any procedure 
outlined therein by the reques  ng State 
and permi   ng persons specifi ed in the 
request to be present. 

S  V
C   A  98 

R  195 
P    

1.  When a requested State no  fi es the Court 
that a request for surrender or assistance 
raises a problem of execu  on in respect 
of Ar  cle 98, the requested State shall 
provide any informa  on relevant to assist 
the Court in the applica  on of Ar  cle 98. 
Any concerned third State or sending State 
may provide addi  onal informa  on to 
assist the Court.

2.  The Court may not proceed with a request 
for the surrender of a person without the 
consent of a sending State if, under Ar  cle 
98, paragraph 2, such a request would be 
inconsistent with obliga  ons under an 

interna  onal agreement pursuant to which 
the consent of a sending State is required 
prior to the surrender of a person of that 
State to the Court. 

S  VI 
R     A  101 

R  196 
P     A  101,  
1 

A person surrendered to the Court may provide 
views on a perceived viola  on of the provisions 
of Ar  cle 101, paragraph 1. 

R  197 
E     

When the Court has requested a waiver of the 
requirements of Ar  cle 101, paragraph 1, the 
requested State may ask the Court to obtain and 
provide the views of the person surrendered to 
the Court.

C  12
E  

S  I
R   S      

     
  S    

 A  103  104 

R  198 
C    C   
S  

Unless the context otherwise requires, 
Ar  cle 87 and Rules 176 to 180 shall apply, 
as appropriate, to communica  ons between 
the Court and a State on ma  ers rela  ng to 
enforcement of sentences. 

R  199 
O    P  10 

Unless provided otherwise in the Rules, the 
func  ons of the Court under Part 10 shall be 
exercised by the Presidency. 
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R  200 
L   S    

1.  A list of States that have indicated their 
willingness to accept sentenced persons 
shall be established and maintained by the 
Registrar. 

2.  The Presidency shall not include a State 
on the list provided for in Ar  cle 103, 
paragraph 1(a), if it does not agree with the 
condi  ons that such a State a  aches to its 
acceptance. The Presidency may request 
any addi  onal informa  on from that State 
prior to taking a decision. 

3.  A State that has a  ached condi  ons of 
acceptance may at any  me withdraw such 
condi  ons. Any amendments or addi  ons 
to such condi  ons shall be subject to 
confi rma  on by the Presidency. 

4.  A State may at any  me inform the 
Registrar of its withdrawal from the list. 
Such withdrawal shall not aff ect the 
enforcement of the sentences in respect 
of persons that the State has already 
accepted. 

5.  The Court may enter bilateral arrangements 
with States with a view to establishing 
a framework for the acceptance of 
prisoners sentenced by the Court. Such 
arrangements shall be consistent with the 
Statute. 

R  201 
P     

Principles of equitable distribu  on for purposes 
of Ar  cle 103, paragraph 3, shall include: 

(a) The principle of equitable geographical 
distribu  on; 

(b)  The need to aff ord each State on 
the list an opportunity to receive 
sentenced persons; 

(c)  The number of sentenced persons 
already received by that State and 
other States of enforcement;

(d) Any other relevant factors. 

R  202 
T        

  S    

The delivery of a sentenced person from the 
Court to the designated State of enforcement 
shall not take place unless the decision on the 
convic  on and the decision on the sentence 
have become fi nal. 

R  203 
V      

1.  The Presidency shall give no  ce in wri  ng to 
the sentenced person that it is addressing 
the designa  on of a State of enforcement. 
The sentenced person shall, within such 
 me limit as the Presidency shall prescribe, 

submit in wri  ng his or her views on the 
ques  on to the Presidency. 

2.  The Presidency may allow the sentenced 
person to make oral presenta  ons. 

3.  The Presidency shall allow the sentenced 
person: 

(a) To be assisted, as appropriate, by a 
competent interpreter and to benefi t 
from any transla  on necessary for the 
presenta  on of his or her views; 

(b)  To be granted adequate  me and 
facili  es necessary to prepare for the 
presenta  on of his or her views. 

R  204 
I     

When the Presidency no  fi es the designated 
State of its decision, it shall also transmit the 
following informa  on and documents: 

(a)  The name, na  onality, date and place 
of birth of the sentenced person; 

(b)  A copy of the fi nal judgement of 
convic  on and of the sentence 
imposed; 

(c)  The length and commencement 
date of the sentence and the  me 
remaining to be served; 
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(d)  A  er having heard the views of the 
sentenced person, any necessary 
informa  on concerning the state of his 
or her health, including any medical 
treatment that he or she is receiving. 

R  205 
R       

 

Where a State in a par  cular case rejects the 
designa  on by the Presidency, the Presidency 
may designate another State. 

R  206 
D        
S    

1.  The Registrar shall inform the Prosecutor 
and the sentenced person of the State 
designated to enforce the sentence.

2.  The sentenced person shall be delivered 
to the State of enforcement as soon as 
possible a  er the designated State of 
enforcement accepts. 

3.  The Registrar shall ensure the proper 
conduct of the delivery of the person in 
consulta  on with the authori  es of the 
State of enforcement and the host State. 

R  207 
T  

1.  No authoriza  on is required if the 
sentenced person is transported by air and 
no landing is scheduled on the territory of 
the transit State. If an unscheduled landing 
occurs on the territory of the transit State, 
that State shall, to the extent possible 
under the procedure of na  onal law, detain 
the sentenced person in custody un  l a 
request for transit as provided in sub-rule 2 
or a request under Ar  cle 89, paragraph 1, 
or Ar  cle 92 is received. 

2.  To the extent possible under the procedure 
of na  onal law, a State Party shall authorize 
the transit of a sentenced person through 
its territory and the provisions of Ar  cle 

89, paragraph 3(b) and (c), and Ar  cles 
105 and 108 and any rules rela  ng thereto 
shall, as appropriate, apply. A copy of the 
fi nal judgement of convic  on and of the 
sentence imposed shall be a  ached to 
such request for transit. 

R  208 
C  

1.  The ordinary costs for the enforcement of 
the sentence in the territory of the State of 
enforcement shall be borne by that State. 

2.  Other costs, including those for the 
transport of the sentenced person and 
those referred to in Ar  cle 100, paragraph 
1(c), (d) and (e), shall be borne by the 
Court. 

R  209
C     S   

 

1.  The Presidency, ac  ng on its own mo  on 
or at the request of the sentenced person 
or the Prosecutor, may at any  me act in 
accordance with Ar  cle 104, paragraph 1. 

2.  The request of the sentenced person or of 
the Prosecutor shall be made in wri  ng and 
shall set out the grounds upon which the 
transfer is sought. 

R  210 
P        

 S    

1. Before deciding to change the designa  on 
of a State of enforcement, the Presidency 
may: 

(a)  Request views from the State of 
enforcement; 

(b)  Consider wri  en or oral presenta  ons 
of the sentenced person and the 
Prosecutor; 

(c)  Consider wri  en or oral expert opinion 
concerning, inter alia, the sentenced 
person; 
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(d)  Obtain any other relevant informa  on 
from any reliable sources. 

2.  The provisions of Rule 203, sub-rule 3, shall 
apply, as appropriate.

3.  If the Presidency refuses to change the 
designa  on of the State of enforcement, 
it shall, as soon as possible, inform the 
sentenced person, the Prosecutor and the 
Registrar of its decision and of the reasons 
therefor. It shall also inform the State of 
enforcement. 

S  II 
E ,    

 A  105, 106  107 

R  211 
S      

    

1.  In order to supervise the enforcement 
of sentences of imprisonment, the 
Presidency: 

(a)  Shall, in consulta  on with the 
State of enforcement, ensure 
that in establishing appropriate 
arrangements for the exercise by any 
sentenced person of his or her right 
to communicate with the Court about 
the condi  ons of imprisonment, the 
provisions of Ar  cle 106, paragraph 3, 
shall be respected; 

(b)  May, when necessary, request any 
informa  on, report or expert opinion 
from the State of enforcement or from 
any reliable sources; 

(c)  May, where appropriate, delegate 
a judge of the Court or a member 
of the staff  of the Court who will be 
responsible, a  er no  fying the State 
of enforcement, for mee  ng the 
sentenced person and hearing his or 
her views, without the presence of 
na  onal authori  es; 

(d)  May, where appropriate, give the 
State of enforcement an opportunity 

to comment on the views expressed 
by the sentenced person under sub-
rule 1(c). 

2.  When a sentenced person is eligible for 
a prison programme or benefi t available 
under the domes  c law of the State of 
enforcement which may entail some 
ac  vity outside the prison facility, the State 
of enforcement shall communicate that 
fact to the Presidency, together with any 
relevant informa  on or observa  on, to 
enable the Court to exercise its supervisory 
func  on. 

R  212 
I       

   ,   
  

For the purpose of enforcement of fi nes 
and forfeiture measures and of repara  on 
measures ordered by the Court, the Presidency 
may, at any  me or at least 30 days before the 
scheduled comple  on of the sentence served 
by the sentenced person, request the State 
of enforcement to transmit to it the relevant 
informa  on concerning the inten  on of that 
State to authorize the person to remain in its 
territory or the loca  on where it intends to 
transfer the person. 

R  213 
P   A  107,  3 

With respect to Ar  cle 107, paragraph 3, the 
procedure set out in Rules 214 and 215 shall 
apply, as appropriate.

S  III 
L      

    
 A  108 

R  214 
R        

   

1.  For the applica  on of Ar  cle 108, when the 
State of enforcement wishes to prosecute 
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or enforce a sentence against the sentenced 
person for any conduct engaged in prior 
to that person’s transfer, it shall no  fy its 
inten  on to the Presidency and transmit to 
it the following documents: 

(a)  A statement of the facts of the case 
and their legal characteriza  on; 

(b)  A copy of any applicable legal 
provisions, including those concerning 
the statute of limita  on and the 
applicable penal  es; 

(c)  A copy of any sentence, warrant of 
arrest or other document having the 
same force, or of any other legal writ 
which the State intends to enforce; 

(d)  A protocol containing views of the 
sentenced person obtained a  er the 
person has been informed suffi  ciently 
about the proceedings. 

2.  In the event of a request for extradi  on 
made by another State, the State of 
enforcement shall transmit the en  re 
request to the Presidency with a protocol 
containing the views of the sentenced 
person obtained a  er informing the person 
suffi  ciently about the extradi  on request. 

3.  The Presidency may in all cases request 
any document or addi  onal informa  on 
from the State of enforcement or the State 
reques  ng extradi  on. 

4.  If the person was surrendered to the 
Court by a State other than the State 
of enforcement or the State seeking 
extradi  on, the Presidency shall consult 
with the State that surrendered the person 
and take into account any views expressed 
by that State. 

5.  Any informa  on or documents transmi  ed 
to the Presidency under sub-rules 1 to 4 
shall be transmi  ed to the Prosecutor, who 
may comment. 

6.  The Presidency may decide to conduct a 
hearing. 

R  215 
D       

   

1.  The Presidency shall make a determina  on 
as soon as possible. This determina  on 
shall be no  fi ed to all those who have 
par  cipated in the proceedings. 

2.  If the request submi  ed under sub-rules 1 
or 2 of Rule 214 concerns the enforcement 
of a sentence, the sentenced person may 
serve that sentence in the State designated 
by the Court to enforce the sentence 
pronounced by it or be extradited to a 
third State only a  er having served the full 
sentence pronounced by the Court, subject 
to the provisions of Ar  cle 110. 

3.  The Presidency may authorize the 
temporary extradi  on of the sentenced 
person to a third State for prosecu  on 
only if it has obtained assurances which it 
deems to be suffi  cient that the sentenced 
person will be kept in custody in the 
third State and transferred back to the 
State responsible for enforcement of the 
sentence pronounced by the Court, a  er 
the prosecu  on.

R  216 
I    

The Presidency shall request the State of 
enforcement to inform it of any important 
event concerning the sentenced person, and 
of any prosecu  on of that person for events 
subsequent to his or her transfer. 

S  IV 
E   ,   

   

R  217 
C      

 ,     

For the enforcement of fi nes, forfeiture or 
repara  on orders, the Presidency shall, as 
appropriate, seek coopera  on and measures 
for enforcement in accordance with Part 9, as 
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well as transmit copies of relevant orders to any 
State with which the sentenced person appears 
to have direct connec  on by reason of either 
na  onality, domicile or habitual residence or by 
virtue of the loca  on of the sentenced person’s 
assets and property or with which the vic  m 
has such connec  on. The Presidency shall, as 
appropriate, inform the State of any third-party 
claims or of the fact that no claim was presented 
by a person who received no  fi ca  on of any 
proceedings conducted pursuant to Ar  cle 75. 

R  218 
O      

1.  In order to enable States to give eff ect 
to an order for forfeiture, the order shall 
specify: 

(a)  The iden  ty of the person against 
whom the order has been issued; 

(b)  The proceeds, property and assets 
that have been ordered by the Court 
to be forfeited; and 

(c)  That if the State Party is unable to 
give eff ect to the order for forfeiture 
in rela  on to the specifi ed proceeds, 
property or assets, it shall take 
measures to recover the value of the 
same. 

2.  In the request for coopera  on and 
measures for enforcement, the Court shall 
also provide available informa  on as to 
the loca  on of the proceeds, property and 
assets that are covered by the order for 
forfeiture. 

3.  In order to enable States to give eff ect to 
an order for repara  ons, the order shall 
specify: 

(a)  The iden  ty of the person against 
whom the order has been issued; 

(b)  In respect of repara  ons of a fi nancial 
nature, the iden  ty of the vic  ms to 
whom individual repara  ons have 
been granted, and, where the award 
for repara  ons shall be deposited 

with the Trust Fund, the par  culars of 
the Trust Fund for the deposit of the 
award; and 

(c)  The scope and nature of the repara  ons 
ordered by the Court, including, where 
applicable, the property and assets for 
which res  tu  on has been ordered.

4.  Where the Court awards repara  ons on an 
individual basis, a copy of the repara  on 
order shall be transmi  ed to the vic  m 
concerned. 

R  219 
N -      

The Presidency shall, when transmi   ng copies 
of orders for repara  ons to States Par  es 
under Rule 217, inform them that, in giving 
eff ect to an order for repara  ons, the na  onal 
authori  es shall not modify the repara  ons 
specifi ed by the Court, the scope or the extent 
of any damage, loss or injury determined by the 
Court or the principles stated in the order, and 
shall facilitate the enforcement of such order. 

R  220 
N -      

   

When transmi   ng copies of judgements in 
which fi nes were imposed to States Par  es 
for the purpose of enforcement in accordance 
with Ar  cle 109 and Rule 217, the Presidency 
shall inform them that in enforcing the fi nes 
imposed, na  onal authori  es shall not modify 
them. 

R  221 
D       

   

1.  The Presidency shall, a  er having consulted, 
as appropriate, with the Prosecutor, the 
sentenced person, the vic  ms or their legal 
representa  ves, the na  onal authori  es of 
the State of enforcement or any relevant 
third party, or representa  ves of the Trust 
Fund provided for in Ar  cle 79, decide on 
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all ma  ers related to the disposi  on or 
alloca  on of property or assets realized 
through enforcement of an order of the 
Court. 

2.  In all cases, when the Presidency decides on 
the disposi  on or alloca  on of property or 
assets belonging to the sentenced person, 
it shall give priority to the enforcement of 
measures concerning repara  ons to vic  ms. 

R  222 
A        

The Presidency shall assist the State in the 
enforcement of fi nes, forfeiture or repara  on 
orders, as requested, with the service of any 
relevant no  fi ca  on on the sentenced person 
or any other relevant persons, or the carrying 
out of any other measures necessary for the 
enforcement of the order under the procedure 
of the na  onal law of the enforcement State. 

S  V 
R      

 A  110 

R  223 
C      

  

In reviewing the ques  on of reduc  on of 
sentence pursuant to Ar  cle 110, paragraphs 3 
and 5, the three judges of the Appeals Chamber 
shall take into account the criteria listed in 
Ar  cle 110, paragraph 4(a) and (b), and the 
following criteria: 

(a)  The conduct of the sentenced person 
while in deten  on, which shows a 
genuine dissocia  on from his or her 
crime;

(b)  The prospect of the resocializa  on 
and successful rese  lement of the 
sentenced person; 

(c)  Whether the early release of the 
sentenced person would give rise to 
signifi cant social instability; 

(d)  Any signifi cant ac  on taken by the 
sentenced person for the benefi t of 
the vic  ms as well as any impact on 
the vic  ms and their families as a 
result of the early release; 

(e)  Individual circumstances of the 
sentenced person, including a 
worsening state of physical or mental 
health or advanced age. 

R  224 
P     

   

1.  For the applica  on of Ar  cle 110, paragraph 
3, three judges of the Appeals Chamber 
appointed by that Chamber shall conduct 
a hearing, unless they decide otherwise in 
a par  cular case, for excep  onal reasons. 
The hearing shall be conducted with the 
sentenced person, who may be assisted 
by his or her counsel, with interpreta  on, 
as may be required. Those three judges 
shall invite the Prosecutor, the State of 
enforcement of any penalty under Ar  cle 
77 or any repara  on order pursuant to 
Ar  cle 75 and, to the extent possible, 
the vic  ms or their legal representa  ves 
who par  cipated in the proceedings, to 
par  cipate in the hearing or to submit 
wri  en observa  ons. Under excep  onal 
circumstances, this hearing may be 
conducted by way of a videoconference 
or in the State of enforcement by a judge 
delegated by the Appeals Chamber. 

2.  The same three judges shall communicate 
the decision and the reasons for it to all 
those who par  cipated in the review 
proceedings as soon as possible. 

3.  For the applica  on of Ar  cle 110, paragraph 
5, three judges of the Appeals Chamber 
appointed by that Chamber shall review 
the ques  on of reduc  on of sentence every 
three years, unless it establishes a shorter 
interval in its decision taken pursuant 
to Ar  cle 110, paragraph 3. In case of a 
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signifi cant change in circumstances, those 
three judges may permit the sentenced 
person to apply for a review within the 
three-year period or such shorter period 
as may have been set by the three judges. 

4.  For any review under Ar  cle 110, 
paragraph 5, three judges of the Appeals 
Chamber appointed by that Chamber 
shall invite wri  en representa  ons 
from the sentenced person or his or her 
counsel, the Prosecutor, the State of 
enforcement of any penalty under Ar  cle 
77 and any repara  on order pursuant to 
Ar  cle 75 and, to the extent possible, the 
vic  ms or their legal representa  ves who 
par  cipated in the proceedings. The three 
judges may also decide to hold a hearing. 

5.  The decision and the reasons for it 
shall be communicated to all those 
who par  cipated in the review 
proceedings as soon as possible.

S  VI
E  

R  225 
M   A  111     

 

1.  If the sentenced person has escaped, 
the State of enforcement shall, as soon 
as possible, advise the Registrar by any 
medium capable of delivering a wri  en 
record. The Presidency shall then proceed 
in accordance with Part 9. 

2.  However, if the State in which the 
sentenced person is located agrees 
to surrender him or her to the State 

of enforcement, pursuant to either 
interna  onal agreements or its na  onal 
legisla  on, the State of enforcement 
shall so advise the Registrar in wri  ng. 
The person shall be surrendered to the 
State of enforcement as soon as possible, 
if necessary in consulta  on with the 
Registrar, who shall provide all necessary 
assistance, including, if necessary, the 
presenta  on of requests for transit to 
the States concerned, in accordance with 
Rule 207. The costs associated with the 
surrender of the sentenced person shall 
be borne by the Court if no State assumes 
responsibility for them. 

3.  If the sentenced person is surrendered to 
the Court pursuant to Part 9, the Court 
shall transfer him or her to the State of 
enforcement. Nevertheless, the Presidency 
may, ac  ng on its own mo  on or at the 
request of the Prosecutor or of the ini  al 
State of enforcement and in accordance 
with Ar  cle 103 and Rules 203 to 206, 
designate another State, including the State 
to the territory of which the sentenced 
person has fl ed. 

4.  In all cases, the en  re period of deten  on 
in the territory of the State in which the 
sentenced person was in custody a  er 
his or her escape and, where sub-rule 3 is 
applicable, the period of deten  on at the 
seat of the Court following the surrender 
of the sentenced person from the State 
in which he or she was located shall be 
deducted from the sentence remaining to 
be served.
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Elements of Crimes

T   C  

G  I   

A  6 G   

Introduction  
6 (a)   Genocide by killing  
6 (b)   Genocide by causing serious bodily or mental harm 
6 (c)   Genocide by deliberately inflicting conditions of life calculated 

to bring about physical destruction 
6 (d)   Genocide by imposing measures intended to prevent births 
6 (e)   Genocide by forcibly transferring children  

A  7  C  A  H   

Introduction 
7 (1) (a)  Crime against humanity of murder 
7 (1) (b)  Crime against humanity of extermination 
7 (1) (c)  Crime against humanity of enslavement 
7 (1) (d)  Crime against humanity of deportation or forcible transfer of 

population
7 (1) (e)  Crime against humanity of imprisonment or other severe 

deprivation of physical liberty 
7 (1) (f)  Crime against humanity of torture 
7 (1) (g)-1  Crime against humanity of rape
7 (1) (g)-2  Crime against humanity of sexual slavery 
7 (1) (g)-3  Crime against humanity of enforced prostitution 
7 (1) (g)-4  Crime against humanity of forced pregnancy 
7 (1) (g)-5  Crime against humanity of enforced sterilization 
7 (1) (g)-6  Crime against humanity of sexual violence 
7 (1) (h)  Crime against humanity of persecution 
7 (1) (i)  Crime against humanity of enforced disappearance of persons

*  Explanatory note: The structure of the elements of the crimes of genocide, crimes against humanity and war 
crimes follows the structure of the corresponding provisions of Ar  cles 6, 7 and 8 of the Rome Statute. Some 
paragraphs of those ar  cles of the Rome Statute list mul  ple crimes. In those instances, the elements of crimes 
appear in separate paragraphs which correspond to each of those crimes to facilitate the iden  fi ca  on of the 
respec  ve elements. 

**  The Elements of Crimes are reproduced from the Offi  cial Records of the Assembly of States Par  es to the Rome 
Statute of the Interna  onal Criminal Court, First Session, New York, September 3–10, 2002 (United Na  ons 
publica  on, Sales No. E.03.V.2 and corrigendum), part II.B. The Elements of Crimes adopted at the 2010 Review 
Conference are replicated from the Offi  cial Records of the Review Conference of the Rome Statute of the 
Interna  onal Criminal Court, Kampala, May 31–June 11, 2010 (Interna  onal Criminal Court publica  on, RC/11). 

*** Published by the Interna  onal Criminal Court, ISBN No. 92-9227-232-2, ICC-PIDS-LT-03-002/11_Eng, Copyright 
© Interna  onal Criminal Court 2011, Printed by PrintPartners Ipskamp, Enschede.
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7 (1) (j)  Crime against humanity of apartheid 
7 (1) (k)  Crime against humanity of other inhumane acts 
 
A  8  W   

Introduction 

A  8 (2) ( ) 
8 (2) (a) (i)  War crime of wilful killing 
8 (2) (a) (ii)-1  War crime of torture 
8 (2) (a) (ii)-2  War crime of inhuman treatment 
8 (2) (a) (ii)-3  War crime of biological experiments 
8 (2) (a) (iii)  War crime of wilfully causing great suffering 
8 (2) (a) (iv)  War crime of destruction and appropriation of property 
8 (2) (a) (v)  War crime of compelling service in hostile forces 
8 (2) (a) (vi)  War crime of denying a fair trial 
8 (2) (a) (vii)-1  War crime of unlawful deportation and transfer 
8 (2) (a) (vii)-2  War crime of unlawful confinement 
8 (2) (a) (viii)  War crime of taking hostages 

A  8 (2) ( ) 
8 (2) (b) (i)  War crime of attacking civilians 
8 (2) (b) (ii)  War crime of attacking civilian objects 
8 (2) (b) (iii)  War crime of attacking personnel or objects involved in a 

humanitarian assistance or peacekeeping mission 
8 (2) (b) (iv)  War crime of excessive incidental death, injury, or damage 
8 (2) (b) (v)  War crime of attacking undefended places 
8 (2) (b) (vi)  War crime of killing or wounding a person hors de combat 
8 (2) (b) (vii)-1  War crime of improper use of a flag of truce 
8 (2) (b) (vii)-2  War crime of improper use of a flag, insignia or uniform of 

the hostile party 
8 (2) (b) (vii)-3  War crime of improper use of a flag, insignia or uniform of 

the United Nations 
8 (2) (b) (vii)-4  War crime of improper use of the distinctive emblems of 

the Geneva Conventions 
8 (2) (b) (viii)  The transfer, directly or indirectly, by the Occupying Power 

of parts of its own civilian population into the territory it 
occupies, or the deportation or transfer of all or parts of 
the population of the occupied territory within or outside 
this territory 

8 (2) (b) (ix)  War crime of attacking protected objects 
8 (2) (b) (x)-1  War crime of mutilation 
8 (2) (b) (x)-2  War crime of medical or scientific experiments 
8 (2) (b) (xi)  War crime of treacherously killing or wounding 
8 (2) (b) (xii)  War crime of denying quarter 
8 (2) (b) (xiii)  War crime of destroying or seizing the enemy’s property 
8 (2) (b) (xiv)  War crime of depriving the nationals of the hostile power 

of rights or actions 
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8 (2) (b) (xv)  War crime of compelling participation in military 
operations 

8 (2) (b) (xvi)  War crime of pillaging 
8 (2) (b) (xvii)  War crime of employing poison or poisoned weapons 
8 (2) (b) (xviii)  War crime of employing prohibited gases, liquids, 

materials or devices 
8 (2) (b) (xix)  War crime of employing prohibited bullets 
8 (2) (b) (xx)  War crime of employing weapons, projectiles or materials 

or methods of warfare listed in the Annex to the Statute 
8 (2) (b) (xxi)  War crime of outrages upon personal dignity 
8 (2) (b) (xxii)-1  War crime of rape 
8 (2) (b) (xxii)-2  War crime of sexual slavery 
8 (2) (b) (xxii)-3  War crime of enforced prostitution 
8 (2) (b) (xxii)-4  War crime of forced pregnancy 
8 (2) (b) (xxii)-5  War crime of enforced sterilization 
8 (2) (b) (xxii)-6  War crime of sexual violence 
8 (2) (b) (xxiii)  War crime of using protected persons as shields 
8 (2) (b) (xxiv)  War crime of attacking objects or persons using the 

distinctive emblems of the Geneva Conventions 
8 (2) (b) (xxv)  War crime of starvation as a method of warfare 
8 (2) (b) (xxvi)  War crime of using, conscripting or enlisting children
  
A  8 (2) ( ) 
8 (2) (c) (i)-1  War crime of murder 
8 (2) (c) (i)-2  War crime of mutilation 
8 (2) (c) (i)-3  War crime of cruel treatment 
8 (2) (c) (i)-4  War crime of torture 
8 (2) (c) (ii)  War crime of outrages upon personal dignity 
8 (2) (c) (iii)  War crime of taking hostages 
8 (2) (c) (iv)  War crime of sentencing or execution without due 

process 

A  8 (2) ( ) 
8 (2) (e) (i)  War crime of attacking civilians 
8 (2) (e) (ii)  War crime of attacking objects or persons using the 

distinctive emblems of the Geneva Conventions 
8 (2) (e) (iii)  War crime of attacking personnel or objects involved in a 

humanitarian assistance or peacekeeping mission 
8 (2) (e) (iv)  War crime of attacking protected objects 
8 (2) (e) (v)  War crime of pillaging 
8 (2) (e) (vi)-1  War crime of rape 
8 (2) (e) (vi)-2  War crime of sexual slavery 
8 (2) (e) (vi)-3  War crime of enforced prostitution 
8 (2) (e) (vi)-4  War crime of forced pregnancy 
8 (2) (e) (vi)-5  War crime of enforced sterilization 
8 (2) (e) (vi)-6  War crime of sexual violence 
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8 (2) (e) (vii)  War crime of using, conscripting and enlisting children 
8 (2) (e) (viii)  War crime of displacing civilians 
8 (2) (e) (ix)  War crime of treacherously killing or wounding 
8 (2) (e) (x)  War crime of denying quarter 
8 (2) (e) (xi)-1  War crime of mutilation 
8 (2) (e) (xi)-2  War crime of medical or scientific experiments 
8 (2) (e) (xii)  War crime of destroying or seizing the enemy’s property 
8 (2) (e) (xiii)  War crime of employing poison or poisoned weapons 
8 (2) (e) (xiv)  War crime of employing prohibited gases, liquids, 

materials or devices 
8 (2) (e) (xv)  War crime of employing prohibited bullets
  
A  8   C   
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G  I  

1.  Pursuant to Ar  cle 9, the following Elements 
of Crimes shall assist the Court in the 
interpreta  on and applica  on of Ar  cles 
6, 7 and 8, consistent with the Statute. The 
provisions of the Statute, including Ar  cle 
21 and the general principles set out in Part 
3, are applicable to the Elements of Crimes. 

2.  As stated in Ar  cle 30, unless otherwise 
provided, a person shall be criminally 
responsible and liable for punishment 
for a crime within the jurisdic  on of the 
Court only if the material elements are 
commi  ed with intent and knowledge. 
Where no reference is made in the 
Elements of Crimes to a mental element 
for any par  cular conduct, consequence 
or circumstance listed, it is understood 
that the relevant mental element, i.e., 
intent, knowledge or both, set out in 
Ar  cle 30 applies. Excep  ons to the 
Ar  cle 30 standard, based on the Statute, 
including applicable law under its relevant 
provisions, are indicated below. 

3.  Existence of intent and knowledge can 
be inferred from relevant facts and 
circumstances. 

4.  With respect to mental elements 
associated with elements involving value 
judgement, such as those using the terms 
“inhumane” or “severe,” it is not necessary 
that the perpetrator personally completed 
a par  cular value judgement, unless 
otherwise indicated. 

5.  Grounds for excluding criminal 
responsibility or the absence thereof are 
generally not specifi ed in the elements of 
crimes listed under each crime.1 

6.  The requirement of “unlawfulness” 
found in the Statute or in other parts of 

interna  onal law, in par  cular interna  onal 
humanitarian law, is generally not specifi ed 
in the elements of crimes. 

7.  The elements of crimes are generally 
structured in accordance with the following 
principles: 

(a)  As the elements of crimes focus 
on the conduct, consequences and 
circumstances associated with each 
crime, they are generally listed in that 
order; 

(b) When required, a par  cular 
mental element is listed a  er the 
aff ected conduct, consequence or 
circumstance; 

(c)  Contextual circumstances are listed 
last. 

8.  As used in the Elements of Crimes, the 
term “perpetrator” is neutral as to guilt 
or innocence. The elements, including 
the appropriate mental elements, apply, 
muta  s mutandis, to all those whose 
criminal responsibility may fall under 
Ar  cles 25 and 28 of the Statute. 

9. A par  cular conduct may cons  tute one or 
more crimes. 

10.  The use of short  tles for the crimes has no 
legal eff ect. 

A  6 
G  

Introduc  on 

With respect to the last element listed for each 
crime: 

(a)  The term “in the context of” would include 
the ini  al acts in an emerging pa  ern; 

(b) The term “manifest” is an objec  ve 
qualifi ca  on; 

(c)  Notwithstanding the normal requirement 
for a mental element provided for in Ar  cle 
30, and recognizing that knowledge of the 
circumstances will usually be addressed in 

1  This paragraph is without prejudice to the 
obliga  on of the Prosecutor under Ar  cle 54, 
paragraph 1, of the Statute.
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proving genocidal intent, the appropriate 
requirement, if any, for a mental element 
regarding this circumstance will need to 
be decided by the Court on a case-by-case 
basis. 

A  6 (a) 
G   K  

Elements 

1. The perpetrator killed2 one or more 
persons. 

2. Such person or persons belonged to a 
par  cular na  onal, ethnical, racial or 
religious group. 

3. The perpetrator intended to destroy, in 
whole or in part, that na  onal, ethnical, 
racial or religious group, as such. 

4. The conduct took place in the context 
of a manifest pa  ern of similar conduct 
directed against that group or was conduct 
that could itself eff ect such destruc  on. 

A  6 (b) 
G   C  S  B   

M  H  

Elements 

1. The perpetrator caused serious bodily or 
mental harm to one or more persons.3 

2. Such person or persons belonged to a 
par  cular na  onal, ethnical, racial or 
religious group. 

3. The perpetrator intended to destroy, in 
whole or in part, that na  onal, ethnical, 
racial or religious group, as such. 

4. The conduct took place in the context 
of a manifest pa  ern of similar conduct 

directed against that group or was conduct 
that could itself eff ect such destruc  on. 

A  6 (c) 
G   D  I  

C   L  C   B  
 P  D  

Elements 

1. The perpetrator infl icted certain condi  ons 
of life upon one or more persons. 

2. Such person or persons belonged to a 
par  cular na  onal, ethnical, racial or 
religious group. 

3. The perpetrator intended to destroy, in 
whole or in part, that na  onal, ethnical, 
racial or religious group, as such. 

4. The condi  ons of life were calculated to 
bring about the physical destruc  on of that 
group, in whole or in part.4 

5. The conduct took place in the context 
of a manifest pa  ern of similar conduct 
directed against that group or was conduct 
that could itself eff ect such destruc  on. 

A  6 (d) 
G   I  M  

I   P  B  

Elements 

1. The perpetrator imposed certain measures 
upon one or more persons. 

2. Such person or persons belonged to a 
par  cular na  onal, ethnical, racial or 
religious group. 

3. The perpetrator intended to destroy, in 
whole or in part, that na  onal, ethnical, 
racial or religious group, as such. 

2  The term “killed” is interchangeable with the term 
“caused death.” 

3  This conduct may include, but is not necessarily 
restricted to, acts of torture, rape, sexual violence 
or inhuman or degrading treatment. 

4  The term “condi  ons of life” may include, but is not 
necessarily restricted to, deliberate depriva  on of 
resources indispensable for survival, such as food 
or medical services, or systema  c expulsion from 
homes. 
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4. The measures imposed were intended to 
prevent births within that group. 

5. The conduct took place in the context 
of a manifest pa  ern of similar conduct 
directed against that group or was conduct 
that could itself eff ect such destruc  on. 

A  6 (e) 
G   F  

T  C  

Elements 

1. The perpetrator forcibly transferred one or 
more persons.5 

2. Such person or persons belonged to a 
par  cular na  onal, ethnical, racial or 
religious group. 

3. The perpetrator intended to destroy, in 
whole or in part, that na  onal, ethnical, 
racial or religious group, as such. 

4. The transfer was from that group to 
another group. 

5. The person or persons were under the age 
of 18 years. 

6. The perpetrator knew, or should have 
known, that the person or persons were 
under the age of 18 years. 

7. The conduct took place in the context 
of a manifest pa  ern of similar conduct 
directed against that group or was conduct 
that could itself eff ect such destruc  on. 

A  7 
C  A  H  

Introduc  on 

1. Since Ar  cle 7 pertains to interna  onal 
criminal law, its provisions, consistent 
with Ar  cle 22, must be strictly construed, 
taking into account that crimes against 
humanity as defi ned in Ar  cle 7 are among 
the most serious crimes of concern to 
the interna  onal community as a whole, 
warrant and entail individual criminal 
responsibility, and require conduct which 
is impermissible under generally applicable 
interna  onal law, as recognized by the 
principal legal systems of the world. 

2. The last two elements for each crime 
against humanity describe the context in 
which the conduct must take place. These 
elements clarify the requisite par  cipa  on 
in and knowledge of a widespread 
or systema  c a  ack against a civilian 
popula  on. However, the last element 
should not be interpreted as requiring 
proof that the perpetrator had knowledge 
of all characteris  cs of the a  ack or the 
precise details of the plan or policy of 
the State or organiza  on. In the case of 
an emerging widespread or systema  c 
a  ack against a civilian popula  on, the 
intent clause of the last element indicates 
that this mental element is sa  sfi ed if the 
perpetrator intended to further such an 
a  ack. 

3. “A  ack directed against a civilian 
popula  on” in these context elements is 
understood to mean a course of conduct 
involving the mul  ple commission of acts 
referred to in Ar  cle 7, paragraph 1, of 
the Statute against any civilian popula  on, 
pursuant to or in furtherance of a State 
or organiza  onal policy to commit such 
a  ack. The acts need not cons  tute a 
military a  ack. It is understood that “policy 

5  The term “forcibly” is not restricted to physical 
force, but may include threat of force or coercion, 
such as that caused by fear of violence, duress, 
deten  on, psychological oppression or abuse of 
power, against such person or persons or another 
person, or by taking advantage of a coercive 
environment. 
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to commit such a  ack” requires that the 
State or organiza  on ac  vely promote or 
encourage such an a  ack against a civilian 
popula  on.6 

A  7 (1) (a) 
C  A  H   M  

Elements 

1. The perpetrator killed7 one or more 
persons. 

2. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

3. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
against a civilian popula  on. 

A  7 (1) (b) 
C  A  

H   E  

Elements 

1. The perpetrator killed8 one or more 
persons, including by infl ic  ng condi  ons 
of life calculated to bring about the 
destruc  on of part of a popula  on.9 

2. The conduct cons  tuted, or took place as 
part of10 a mass killing of members of a 
civilian popula  on. 

3. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

4. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (c) 
C  A  H   

E  

Elements 

1. The perpetrator exercised any or all of the 
powers a  aching to the right of ownership 
over one or more persons, such as by 
purchasing, selling, lending or bartering 
such a person or persons, or by imposing 
on them a similar depriva  on of liberty.11 

2. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

3. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 6  A policy which has a civilian popula  on as the 

object of the a  ack would be implemented by 
State or organiza  onal ac  on. Such a policy may, 
in excep  onal circumstances, be implemented 
by a deliberate failure to take ac  on, which is 
consciously aimed at encouraging such a  ack. 
The existence of such a policy cannot be inferred 
solely from the absence of governmental or 
organiza  onal ac  on. 

7  The term “killed” is interchangeable with the 
term “caused death.” This footnote applies to all 
elements which use either of these concepts. 

8  The conduct could be commi  ed by diff erent 
methods of killing, either directly or indirectly. 

9  The infl ic  on of such condi  ons could include the 
depriva  on of access to food and medicine. 

10  The term “as part of” would include the ini  al 
conduct in a mass killing. 

11  It is understood that such depriva  on of liberty 
may, in some circumstances, include exac  ng 
forced labour or otherwise reducing a person to 
a servile status as defi ned in the Supplementary 
Conven  on on the Aboli  on of Slavery, the Slave 
Trade, and Ins  tu  ons and Prac  ces Similar 
to Slavery of 1956. It is also understood that 
the conduct described in this element includes 
traffi  cking in persons, in par  cular women and 
children. 
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A  7 (1) (d) 
C  A  H   

D   F  T   
P  

Elements 

1. The perpetrator deported or forcibly12 
transferred,13 without grounds permi  ed 
under interna  onal law, one or more 
persons to another State or loca  on, by 
expulsion or other coercive acts. 

2. Such person or persons were lawfully 
present in the area from which they were 
so deported or transferred. 

3. The perpetrator was aware of the factual 
circumstances that established the 
lawfulness of such presence. 

4. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

5. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (e) 
C  A  H   

I   O  S  
D   P  L  

Elements 

1. The perpetrator imprisoned one or more 
persons or otherwise severely deprived 
one or more persons of physical liberty. 

2. The gravity of the conduct was such that 
it was in viola  on of fundamental rules of 
interna  onal law. 

3. The perpetrator was aware of the factual 
circumstances that established the gravity 
of the conduct. 

4. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

5. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (f) 
C  A  H   T 14 

Elements 

1. The perpetrator infl icted severe physical or 
mental pain or suff ering upon one or more 
persons. 

2. Such person or persons were in the custody 
or under the control of the perpetrator. 

3. Such pain or suff ering did not arise only 
from, and was not inherent in or incidental 
to, lawful sanc  ons. 

4. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

5. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (g)-1 
C  A  H   R  

Elements 

1. The perpetrator invaded15 the body of a 
person by conduct resul  ng in penetra  on, 
however slight, of any part of the body 
of the vic  m or of the perpetrator with 
a sexual organ, or of the anal or genital 

12  The term “forcibly” is not restricted to physical 
force, but may include threat of force or coercion, 
such as that caused by fear of violence, duress, 
deten  on, psychological oppression or abuse of 
power against such person or persons or another 
person, or by taking advantage of a coercive 
environment. 

13  “Deported or forcibly transferred” is 
interchangeable with “forcibly displaced.” 

14  It is understood that no specifi c purpose need be 
proved for this crime. 

15  The concept of “invasion” is intended to be broad 
enough to be gender-neutral. 
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opening of the vic  m with any object or 
any other part of the body. 

2. The invasion was commi  ed by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
another person, or by taking advantage 
of a coercive environment, or the invasion 
was commi  ed against a person incapable 
of giving genuine consent.16 

3. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

4. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (g)-2 
C  A  H   

S  S 17 

Elements 

1. The perpetrator exercised any or all of the 
powers a  aching to the right of ownership 
over one or more persons, such as by 
purchasing, selling, lending or bartering 
such a person or persons, or by imposing 
on them a similar depriva  on of liberty.18 

2. The perpetrator caused such person or 
persons to engage in one or more acts of a 
sexual nature. 

3. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

4. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (g)-3 
C  A  H   

E  P  

Elements 

1. The perpetrator caused one or more 
persons to engage in one or more acts of a 
sexual nature by force, or by threat of force 
or coercion, such as that caused by fear of 
violence, duress, deten  on, psychological 
oppression or abuse of power, against such 
person or persons or another person, or by 
taking advantage of a coercive environment 
or such person’s or persons’ incapacity to 
give genuine consent. 

2. The perpetrator or another person 
obtained or expected to obtain pecuniary 
or other advantage in exchange for or in 
connec  on with the acts of a sexual nature. 

3. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

4. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

16  It is understood that a person may be incapable 
of giving genuine consent if aff ected by natural, 
induced or age-related incapacity. This footnote 
also applies to the corresponding elements of 
Ar  cle 7 (1) (g)-3, 5 and 6. 

17  Given the complex nature of this crime, it is 
recognized that its commission could involve 
more than one perpetrator as a part of a common 
criminal purpose. 

18  It is understood that such depriva  on of liberty 
may, in some circumstances, include exac  ng 
forced labour or otherwise reducing a person to 
a servile status as defi ned in the Supplementary 

Conven  on on the Aboli  on of Slavery, the Slave 
Trade, and Ins  tu  ons and Prac  ces Similar 
to Slavery of 1956. It is also understood that 
the conduct described in this element includes 
traffi  cking in persons, in par  cular women and 
children. 
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A  7 (1) (g)-4 
C  A  H   

F  P  

Elements 

1. The perpetrator confi ned one or more 
women forcibly made pregnant, with the 
intent of aff ec  ng the ethnic composi  on 
of any popula  on or carrying out other 
grave viola  ons of interna  onal law. 

2. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

3. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (g)-5 
C  A  H   

E  S  

Elements 

1. The perpetrator deprived one or more 
persons of biological reproduc  ve 
capacity.19 

2. The conduct was neither jus  fi ed by the 
medical or hospital treatment of the 
person or persons concerned nor carried 
out with their genuine consent.20 

3. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

4. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (g)-6 
C  A  H   

S  V  

Elements 

1. The perpetrator commi  ed an act of a 
sexual nature against one or more persons 
or caused such person or persons to 
engage in an act of a sexual nature by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
persons or another person, or by taking 
advantage of a coercive environment or 
such person’s or persons’ incapacity to give 
genuine consent. 

2. Such conduct was of a gravity comparable 
to the other off ences in Ar  cle 7, paragraph 
1(g), of the Statute. 

3. The perpetrator was aware of the factual 
circumstances that established the gravity 
of the conduct. 

4. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

5. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (h) 
C  A  

H   P  
Elements 

1. The perpetrator severely deprived, contrary 
to interna  onal law,21 one or more persons 
of fundamental rights. 

19  The depriva  on is not intended to include birth-
control measures which have a non-permanent 
eff ect in prac  ce. 

20  It is understood that “genuine consent” does not 
include consent obtained through decep  on. 

21  This requirement is without prejudice to paragraph 
6 of the General Introduc  on to the Elements of 
Crimes. 
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2. The perpetrator targeted such person 
or persons by reason of the iden  ty of a 
group or collec  vity or targeted the group 
or collec  vity as such. 

3. Such targe  ng was based on poli  cal, 
racial, na  onal, ethnic, cultural, religious, 
gender as defi ned in Ar  cle 7, paragraph 
3, of the Statute, or other grounds that are 
universally recognized as impermissible 
under interna  onal law. 

4. The conduct was commi  ed in connec  on 
with any act referred to in Ar  cle 7, 
paragraph 1, of the Statute or any crime 
within the jurisdic  on of the Court.22 

5. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

6. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (i) 
C  A  H   

E  D   P 23, 24 
Elements 

1.  The perpetrator: 

(a)  Arrested, detained25, 26 or abducted 
one or more persons; or 

(b)  Refused to acknowledge the arrest, 
deten  on or abduc  on, or to give 
informa  on on the fate or whereabouts 
of such person or persons. 

2.  (a)  Such arrest, deten  on or abduc  on was 
followed or accompanied by a refusal 
to acknowledge that depriva  on of 
freedom or to give informa  on on the 
fate or whereabouts of such person or 
persons; or 

(b) Such refusal was preceded or 
accompanied by that depriva  on of 
freedom. 

3.  The perpetrator was aware that:27 

(a)  Such arrest, deten  on or abduc  on 
would be followed in the ordinary 
course of events by a refusal to 
acknowledge that depriva  on of 
freedom or to give informa  on on the 
fate or whereabouts of such person or 
persons;28 or 

(b) Such refusal was preceded or 
accompanied by that depriva  on of 
freedom. 

4. Such arrest, deten  on or abduc  on was 
carried out by, or with the authoriza  on, 
support or acquiescence of, a State or a 
poli  cal organiza  on. 

5. Such refusal to acknowledge that 
depriva  on of freedom or to give 
informa  on on the fate or whereabouts 
of such person or persons was carried out 
by, or with the authoriza  on or support of, 
such State or poli  cal organiza  on. 

22  It is understood that no addi  onal mental element 
is necessary for this element other than that 
inherent in element 6. 

23  Given the complex nature of this crime, it is 
recognized that its commission will normally 
involve more than one perpetrator as a part of a 
common criminal purpose. 

24  This crime falls under the jurisdic  on of the Court 
only if the a  ack referred to in elements 7 and 8 
occurs a  er the entry into force of the Statute. 

25  The word “detained” would include a perpetrator 
who maintained an exis  ng deten  on. 

26  It is understood that under certain circumstances 
an arrest or deten  on may have been lawful. 

27  This element, inserted because of the complexity 
of this crime, is without prejudice to the General 
Introduc  on to the Elements of Crimes. 

28  It is understood that, in the case of a perpetrator 
who maintained an exis  ng deten  on, this 
element would be sa  sfi ed if the perpetrator was 
aware that such a refusal had already taken place. 
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6. The perpetrator intended to remove such 
person or persons from the protec  on of 
the law for a prolonged period of  me. 

7. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

8. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (j) 
C  A  H   A  

Elements 

1. The perpetrator commi  ed an inhumane 
act against one or more persons. 

2. Such act was an act referred to in Ar  cle 7, 
paragraph 1, of the Statute, or was an act 
of a character similar to any of those acts.29 

3. The perpetrator was aware of the factual 
circumstances that established the 
character of the act. 

4. The conduct was commi  ed in the context 
of an ins  tu  onalized regime of systema  c 
oppression and domina  on by one racial 
group over any other racial group or 
groups. 

5. The perpetrator intended to maintain such 
regime by that conduct. 

6. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

7. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  7 (1) (k) 
C  A  H   

O  I  A  

Elements 

1. The perpetrator infl icted great suff ering, 
or serious injury to body or to mental or 
physical health, by means of an inhumane 
act. 

2. Such act was of a character similar to any 
other act referred to in Ar  cle 7, paragraph 
1, of the Statute.30 

3. The perpetrator was aware of the factual 
circumstances that established the 
character of the act. 

4. The conduct was commi  ed as part of a 
widespread or systema  c a  ack directed 
against a civilian popula  on. 

5. The perpetrator knew that the conduct 
was part of or intended the conduct to be 
part of a widespread or systema  c a  ack 
directed against a civilian popula  on. 

A  8 
W  C  

Introduc  on 

The elements for war crimes under ar  cle 
8, paragraph 2(c) and (e), are subject to the 
limita  ons addressed in Ar  cle 8, paragraph 
2(d) and (f), which are not elements of crimes. 

The elements for war crimes under 
Ar  cle 8, paragraph 2, of the Statute shall be 
interpreted within the established framework 
of the interna  onal law of armed confl ict 
including, as appropriate, the interna  onal law 
of armed confl ict applicable to armed confl ict 
at sea. 

29  It is understood that “character” refers to the 
nature and gravity of the act. 

30  It is understood that “character” refers to the 
nature and gravity of the act. 
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With respect to the last two elements listed 
for each crime: 

(a)  There is no requirement for a legal 
evalua  on by the perpetrator as to 
the existence of an armed confl ict or 
its character as interna  onal or non-
interna  onal; 

(b) In that context there is no requirement 
for awareness by the perpetrator of 
the facts that established the character 
of the confl ict as interna  onal or non-
interna  onal; 

(c) There is only a requirement for the 
awareness of the factual circumstances 
that established the existence of an 
armed confl ict that is implicit in the 
terms “took place in the context of and 
was associated with.” 

A  8 (2) (a) 

A  8 (2) (a) (i) 
W  C   W  K  

Elements 

1. The perpetrator killed one or more 
persons.31 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status.32, 33 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict.34 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (ii)-1 
W  C   T  

Elements35 

1. The perpetrator infl icted severe physical or 
mental pain or suff ering upon one or more 
persons. 

2. The perpetrator infl icted the pain or 
suff ering for such purposes as: obtaining 
informa  on or a confession, punishment, 
in  mida  on or coercion or for any reason 
based on discrimina  on of any kind. 

3. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

4. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

5. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

31  The term “killed” is interchangeable with the 
term “caused death.” This footnote applies to all 
elements which use either of these concepts. 

32  This mental element recognizes the interplay 
between Ar  cles 30 and 32. This footnote also 
applies to the corresponding element in each crime 
under Ar  cle 8(2)(a), and to the element in other 
crimes in Ar  cle 8(2) concerning the awareness of 
factual circumstances that establish the status of 
persons or property protected under the relevant 
interna  onal law of armed confl ict. 

33  With respect to na  onality, it is understood that 
the perpetrator needs only to know that the vic  m 
belonged to an adverse party to the confl ict. This 
footnote also applies to the corresponding element 
in each crime under Ar  cle 8(2)(a). 

34  The term “interna  onal armed confl ict” includes 
military occupa  on. This footnote also applies to 
the corresponding element in each crime under 
Ar  cle 8(2)(a). 

35  As element 3 requires that all vic  ms must be 
“protected persons” under one or more of the 
Geneva Conven  ons of 1949, these elements do 
not include the custody or control requirement 
found in the elements of Ar  cle 7(1)(e). 
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A  8 (2) (a) (ii)-2 
W    I  T  

Elements 

1. The perpetrator infl icted severe physical or 
mental pain or suff ering upon one or more 
persons. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (ii)-3 
W  C   B  E  

Elements 

1. The perpetrator subjected one or 
more persons to a par  cular biological 
experiment. 

2. The experiment seriously endangered the 
physical or mental health or integrity of 
such person or persons. 

3. The intent of the experiment was non-
therapeu  c and it was neither jus  fi ed by 
medical reasons nor carried out in such 
person’s or persons’ interest. 

4. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

5. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (iii) 
W  C   W  C  

G  S  
Elements 

1. The perpetrator caused great physical 
or mental pain or suff ering to, or serious 
injury to body or health of, one or more 
persons. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (iv) 
W  C   D   

A   P  

Elements 

1. The perpetrator destroyed or appropriated 
certain property. 

2. The destruc  on or appropria  on was not 
jus  fi ed by military necessity. 

3. The destruc  on or appropria  on was 
extensive and carried out wantonly. 

4. Such property was protected under one or 
more of the Geneva Conven  ons of 1949. 

5. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 
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7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (v) 
W  C   

C  S   H  F  
Elements 

1. The perpetrator coerced one or more 
persons, by act or threat, to take part in 
military opera  ons against that person’s 
own country or forces or otherwise serve 
in the forces of a hos  le power. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (vi) 
W  C   D   F  T  

Elements 

1. The perpetrator deprived one or more 
persons of a fair and regular trial by 
denying judicial guarantees as defi ned, 
in par  cular, in the third and the fourth 
Geneva Conven  ons of 1949. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (vii)-1 
W  C   

U  D   T  
Elements 

1. The perpetrator deported or transferred 
one or more persons to another State or to 
another loca  on. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (a) (vii)-2 
W  C   U  C  

Elements 

1. The perpetrator confi ned or con  nued to 
confi ne one or more persons to a certain 
loca  on. 

2. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

3. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 
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A  8 (2) (a) (viii) 
W  C   T  H  

Elements 

1. The perpetrator seized, detained or 
otherwise held hostage one or more 
persons. 

2. The perpetrator threatened to kill, injure or 
con  nue to detain such person or persons. 

3. The perpetrator intended to compel a State, 
an interna  onal organiza  on, a natural or 
legal person or a group of persons to act or 
refrain from ac  ng as an explicit or implicit 
condi  on for the safety or the release of 
such person or persons. 

4. Such person or persons were protected 
under one or more of the Geneva 
Conven  ons of 1949. 

5. The perpetrator was aware of the factual 
circumstances that established that 
protected status. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) 

A  8 (2) (b) (i) 
W  C   A  C  

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was a civilian 
popula  on as such or individual civilians 
not taking direct part in hos  li  es. 

3. The perpetrator intended the civilian 
popula  on as such or individual civilians 
not taking direct part in hos  li  es to be the 
object of the a  ack. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (ii) 
W  C   A  C  O  
Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was civilian objects, 
that is, objects which are not military 
objec  ves. 

3. The perpetrator intended such civilian 
objects to be the object of the a  ack. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (iii) 
W  C   A  P   

O     H  
A   P  M  

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was personnel, 
installa  ons, material, units or vehicles 
involved in a humanitarian assistance or 
peacekeeping mission in accordance with 
the Charter of the United Na  ons. 

3. The perpetrator intended such personnel, 
installa  ons, material, units or vehicles so 
involved to be the object of the a  ack. 

4. Such personnel, installa  ons, material, 
units or vehicles were en  tled to that 
protec  on given to civilians or civilian 
objects under the interna  onal law of 
armed confl ict. 
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5. The perpetrator was aware of the factual 
circumstances that established that 
protec  on. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (iv) 
W  C   E  I  

D , I ,  D  

Elements 

1. The perpetrator launched an a  ack. 

2. The a  ack was such that it would cause 
incidental death or injury to civilians or 
damage to civilian objects or widespread, 
long-term and severe damage to the 
natural environment and that such death, 
injury or damage would be of such an 
extent as to be clearly excessive in rela  on 
to the concrete and direct overall military 
advantage an  cipated.36 

3. The perpetrator knew that the a  ack 
would cause incidental death or injury to 
civilians or damage to civilian objects or 
widespread, long-term and severe damage 
to the natural environment and that such 
death, injury or damage would be of such 

an extent as to be clearly excessive in 
rela  on to the concrete and direct overall 
military advantage an  cipated.37 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (v) 
W  C   

A  U  P 38 

Elements 

1. The perpetrator a  acked one or more 
towns, villages, dwellings or buildings. 

2. Such towns, villages, dwellings or buildings 
were open for unresisted occupa  on. 

3. Such towns, villages, dwellings or buildings 
did not cons  tute military objec  ves. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

36  The expression “concrete and direct overall 
military advantage” refers to a military advantage 
that is foreseeable by the perpetrator at the 
relevant  me. Such advantage may or may not be 
temporally or geographically related to the object 
of the a  ack. The fact that this crime admits the 
possibility of lawful incidental injury and collateral 
damage does not in any way jus  fy any viola  on 
of the law applicable in armed confl ict. It does not 
address jus  fi ca  ons for war or other rules related 
to jus ad bellum. It refl ects the propor  onality 
requirement inherent in determining the legality of 
any military ac  vity undertaken in the context of 
an armed confl ict. 

37  As opposed to the general rule set forth in 
paragraph 4 of the General Introduc  on, this 
knowledge element requires that the perpetrator 
make the value judgement as described therein. 
An evalua  on of that value judgement must be 
based on the requisite informa  on available to the 
perpetrator at the  me. 

38  The presence in the locality of persons specially 
protected under the Geneva Conven  ons of 1949 
or of police forces retained for the sole purpose of 
maintaining law and order does not by itself render 
the locality a military objec  ve. 
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A  8 (2) (b) (vi) 
W  C   K   

W   P  H   C  

Elements 

1. The perpetrator killed or injured one or 
more persons. 

2. Such person or persons were hors de 
combat. 

3. The perpetrator was aware of the factual 
circumstances that established this status. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (vii)-1 
W  C   

I  U    F   T  

Elements 

1. The perpetrator used a fl ag of truce. 

2. The perpetrator made such use in order to 
feign an inten  on to nego  ate when there 
was no such inten  on on the part of the 
perpetrator. 

3. The perpetrator knew or should have 
known of the prohibited nature of such 
use.39 

4. The conduct resulted in death or serious 
personal injury. 

5. The perpetrator knew that the conduct 
could result in death or serious personal 
injury. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7.  The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (vii)-2 
W  C   I  U    F , 

I   U    H  
P  

Elements 

1. The perpetrator used a fl ag, insignia or 
uniform of the hos  le party. 

2. The perpetrator made such use in a manner 
prohibited under the interna  onal law of 
armed confl ict while engaged in an a  ack. 

3. The perpetrator knew or should have 
known of the prohibited nature of such 
use.40 

4. The conduct resulted in death or serious 
personal injury. 

5. The perpetrator knew that the conduct 
could result in death or serious personal 
injury. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (vii)-3 
W  C   I  U    F , 

I   U    U  
N  

Elements 

1. The perpetrator used a fl ag, insignia or 
uniform of the United Na  ons. 

2. The perpetrator made such use in a manner 
prohibited under the interna  onal law of 
armed confl ict. 

39  This mental element recognizes the interplay 
between Ar  cle 30 and Ar  cle 32. The term 
“prohibited nature” denotes illegality. 

40  This mental element recognizes the interplay 
between Ar  cle 30 and Ar  cle 32. The term 
“prohibited nature” denotes illegality. 



   213ELEMENTS OF CRIMES

3. The perpetrator knew of the prohibited 
nature of such use.41 

4. The conduct resulted in death or serious 
personal injury. 

5. The perpetrator knew that the conduct 
could result in death or serious personal 
injury. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (vii)-4 
W  C   I  U    

D  E    
G  C  

Elements 

1. The perpetrator used the dis  nc  ve 
emblems of the Geneva Conven  ons. 

2. The perpetrator made such use for 
combatant purposes42 in a manner 
prohibited under the interna  onal law of 
armed confl ict. 

3. The perpetrator knew or should have 
known of the prohibited nature of such 
use.43 

4. The conduct resulted in death or serious 
personal injury. 

5. The perpetrator knew that the conduct 
could result in death or serious personal 
injury. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (viii) 
T  T , D   I , 

  O  P   P  
 I  O  C  P   

 T  I  O ,   
D   T   A  

 P    P    
O  T  W   

O   T  

Elements 

1.  The perpetrator: 

(a)  Transferred,44 directly or indirectly, 
parts of its own popula  on into the 
territory it occupies; or 

(b)  Deported or transferred all or parts 
of the popula  on of the occupied 
territory within or outside this 
territory. 

2.  The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

3.  The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

41  This mental element recognizes the interplay 
between Ar  cle 30 and Ar  cle 32. The “should 
have known” test required in the other off ences 
found in Ar  cle 8(2)(b)(vii) is not applicable here 
because of the variable and regulatory nature of 
the relevant prohibi  ons. 

42  “Combatant purposes” in these circumstances 
means purposes directly related to hos  li  es and 
not including medical, religious or similar ac  vi  es. 

43  This mental element recognizes the interplay 
between Ar  cle 30 and Ar  cle 32. The term 
“prohibited nature” denotes illegality. 

44  The term “transfer” needs to be interpreted 
in accordance with the relevant provisions of 
interna  onal humanitarian law. 
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A  8 (2) (b) (ix)
 W  C   

A  P  O 45 

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was one or more 
buildings dedicated to religion, educa  on, 
art, science or charitable purposes, historic 
monuments, hospitals or places where the 
sick and wounded are collected, which 
were not military objec  ves. 

3. The perpetrator intended such building or 
buildings dedicated to religion, educa  on, 
art, science or charitable purposes, historic 
monuments, hospitals or places where the 
sick and wounded are collected, which 
were not military objec  ves, to be the 
object of the a  ack. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (x)-1 
W  C   M  

Elements 

1. The perpetrator subjected one or more 
persons to mu  la  on, in par  cular by 
permanently disfi guring the person or 
persons, or by permanently disabling or 
removing an organ or appendage. 

2. The conduct caused death or seriously 
endangered the physical or mental health 
of such person or persons. 

3. The conduct was neither jus  fi ed by the 
medical, dental or hospital treatment 
of the person or persons concerned nor 
carried out in such person’s or persons’ 
interest.46 

4. Such person or persons were in the power 
of an adverse party. 

5. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (x)-2 
W  C   M   

S  E  

Elements 

1. The perpetrator subjected one or 
more persons to a medical or scien  fi c 
experiment. 

2. The experiment caused death or seriously 
endangered the physical or mental health 
or integrity of such person or persons. 

3. The conduct was neither jus  fi ed by the 
medical, dental or hospital treatment of 
such person or persons concerned nor 
carried out in such person’s or persons’ 
interest. 

4. Such person or persons were in the power 
of an adverse party. 

45  The presence in the locality of persons specially 
protected under the Geneva Conven  ons of 1949 
or of police forces retained for the sole purpose of 
maintaining law and order does not by itself render 
the locality a military objec  ve. 

46  Consent is not a defence to this crime. The crime 
prohibits any medical procedure which is not 
indicated by the state of health of the person 
concerned and which is not consistent with 
generally accepted medical standards which would 
be applied under similar medical circumstances to 
persons who are na  onals of the party conduc  ng 
the procedure and who are in no way deprived 
of liberty. This footnote also applies to the same 
element for Ar  cle 8(2)(b)(x)-2. 
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5. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xi) 
W  C   

T  K   W  

Elements 

1. The perpetrator invited the confi dence or 
belief of one or more persons that they 
were en  tled to, or were obliged to accord, 
protec  on under rules of interna  onal law 
applicable in armed confl ict. 

2. The perpetrator intended to betray that 
confi dence or belief. 

3. The perpetrator killed or injured such 
person or persons. 

4. The perpetrator made use of that 
confi dence or belief in killing or injuring 
such person or persons. 

5. Such person or persons belonged to an 
adverse party. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xii) 
W  C   D  Q  

Elements 

1. The perpetrator declared or ordered that 
there shall be no survivors. 

2. Such declara  on or order was given in 
order to threaten an adversary or to 
conduct hos  li  es on the basis that there 
shall be no survivors. 

3. The perpetrator was in a posi  on of 
eff ec  ve command or control over the 
subordinate forces to which the declara  on 
or order was directed. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xiii) 
W  C   D   
S   E ’  P  

Elements 

1. The perpetrator destroyed or seized certain 
property. 

2. Such property was property of a hos  le 
party. 

3. Such property was protected from 
that destruc  on or seizure under the 
interna  onal law of armed confl ict. 

4. The perpetrator was aware of the factual 
circumstances that established the status 
of the property. 

5. The destruc  on or seizure was not jus  fi ed 
by military necessity. 

6. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xiv) 
W  C   D   N  

  H  P   R  
 A  

Elements 

1. The perpetrator eff ected the aboli  on, 
suspension or termina  on of admissibility 
in a court of law of certain rights or ac  ons. 
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2. The aboli  on, suspension or termina  on 
was directed at the na  onals of a hos  le 
party. 

3. The perpetrator intended the aboli  on, 
suspension or termina  on to be directed 
at the na  onals of a hos  le party. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xv) 
W  C   C  P  

 M  O  

Elements 

1. The perpetrator coerced one or more 
persons by act or threat to take part in 
military opera  ons against that person’s 
own country or forces. 

2. Such person or persons were na  onals of a 
hos  le party. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xvi) 
W  C   P  

Elements 

1. The perpetrator appropriated certain 
property. 

2. The perpetrator intended to deprive the 
owner of the property and to appropriate 
it for private or personal use.47 

3. The appropria  on was without the consent 
of the owner. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xvii) 
W  C   E  P   

P  W  

Elements 

1. The perpetrator employed a substance or 
a weapon that releases a substance as a 
result of its employment. 

2. The substance was such that it causes 
death or serious damage to health in the 
ordinary course of events, through its toxic 
proper  es. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xviii) 
W  C   E  P  
G , L , M   D  

Elements 

1. The perpetrator employed a gas or other 
analogous substance or device. 

2. The gas, substance or device was such that 
it causes death or serious damage to health 
in the ordinary course of events, through 
its asphyxia  ng or toxic proper  es.48 

47 As indicated by the use of the term “private or 
personal use,” appropria  ons jus  fi ed by military 
necessity cannot cons  tute the crime of pillaging. 

48  Nothing in this element shall be interpreted as 
limi  ng or prejudicing in any way exis  ng or 
developing rules of interna  onal law with respect 
to the development, produc  on, stockpiling and 
use of chemical weapons. 
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3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xix) 
W  C   

E  P  B  
Elements 

1. The perpetrator employed certain bullets. 

2. The bullets were such that their use violates 
the interna  onal law of armed confl ict 
because they expand or fl a  en easily in the 
human body. 

3. The perpetrator was aware that the 
nature of the bullets was such that their 
employment would uselessly aggravate 
suff ering or the wounding eff ect. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xx) 
W  C   E  W , 

P   M   
M   W  L    

A    S  
Elements 

[Elements will have to be dra  ed once weapons, 
projec  les or material or methods of warfare 
have been included in an annex to the Statute.] 

A  8 (2) (b) (xxi) 
W  C   

O   P  D  
Elements 

1. The perpetrator humiliated, degraded or 
otherwise violated the dignity of one or 
more persons.49 

2. The severity of the humilia  on, degrada  on 
or other viola  on was of such degree as 
to be generally recognized as an outrage 
upon personal dignity. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-1 
W  C   R  

Elements 

1. The perpetrator invaded50 the body of a 
person by conduct resul  ng in penetra  on, 
however slight, of any part of the body 
of the vic  m or of the perpetrator with 
a sexual organ, or of the anal or genital 
opening of the vic  m with any object or 
any other part of the body. 

49  For this crime, “persons” can include dead 
persons. It is understood that the vic  m need 
not personally be aware of the existence of the 
humilia  on or degrada  on or other viola  on. This 
element takes into account relevant aspects of the 
cultural background of the vic  m. 

50  The concept of “invasion” is intended to be broad 
enough to be gender-neutral. 
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2. The invasion was commi  ed by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
another person, or by taking advantage 
of a coercive environment, or the invasion 
was commi  ed against a person incapable 
of giving genuine consent.51 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-2 
W  C   S  S 52 

Elements 

1. The perpetrator exercised any or all of the 
powers a  aching to the right of ownership 
over one or more persons, such as by 
purchasing, selling, lending or bartering 
such a person or persons, or by imposing 
on them a similar depriva  on of liberty.53 

2. The perpetrator caused such person or 
persons to engage in one or more acts of a 
sexual nature. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-3 
W  C   E  P  

Elements 

1. The perpetrator caused one or more 
persons to engage in one or more acts of a 
sexual nature by force, or by threat of force 
or coercion, such as that caused by fear of 
violence, duress, deten  on, psychological 
oppression or abuse of power, against such 
person or persons or another person, or by 
taking advantage of a coercive environment 
or such person’s or persons’ incapacity to 
give genuine consent. 

2. The perpetrator or another person 
obtained or expected to obtain pecuniary 
or other advantage in exchange for or in 
connec  on with the acts of a sexual nature. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-4 
W  C   F  P  

Elements 

1. The perpetrator confi ned one or more 
women forcibly made pregnant, with the 
intent of aff ec  ng the ethnic composi  on 
of any popula  on or carrying out other 
grave viola  ons of interna  onal law. 

51  It is understood that a person may be incapable 
of giving genuine consent if aff ected by natural, 
induced or age-related incapacity. This footnote 
also applies to the corresponding elements of 
Ar  cle 8(2) (b)(xxii)-3, 5 and 6. 

52  Given the complex nature of this crime, it is 
recognized that its commission could involve 
more than one perpetrator as a part of a common 
criminal purpose. 

53  It is understood that such depriva  on of liberty 
may, in some circumstances, include exac  ng 
forced labour or otherwise reducing a person to 
servile status as defi ned in the Supplementary 
Conven  on on the Aboli  on of Slavery, the Slave 
Trade, and Ins  tu  ons and Prac  ces Similar 
to Slavery of 1956. It is also understood that 
the conduct described in this element includes 
traffi  cking in persons, in par  cular women and 
children. 
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2. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

3. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-5 
W  C   E  S  

Elements 

1. The perpetrator deprived one or more 
persons of biological reproduc  ve 
capacity.54 

2. The conduct was neither jus  fi ed by the 
medical or hospital treatment of the person 
or persons concerned nor carried out with 
their genuine consent.55 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxii)-6 
W  C   S  V  

Elements 

1. The perpetrator commi  ed an act of a 
sexual nature against one or more persons 
or caused such person or persons to 
engage in an act of a sexual nature by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
persons or another person, or by taking 
advantage of a coercive environment or 

such person’s or persons’ incapacity to give 
genuine consent. 

2. The conduct was of a gravity comparable 
to that of a grave breach of the Geneva 
Conven  ons. 

3. The perpetrator was aware of the factual 
circumstances that established the gravity 
of the conduct. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxiii)
 W  C   U  

P  P   S  
Elements 

1. The perpetrator moved or otherwise took 
advantage of the loca  on of one or more 
civilians or other persons protected under 
the interna  onal law of armed confl ict. 

2. The perpetrator intended to shield a 
military objec  ve from a  ack or shield, 
favour or impede military opera  ons. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxiv) 
W  C   A  O   

P  U   D  E  
  G  C  

Elements 

1. The perpetrator a  acked one or more 
persons, buildings, medical units or 
transports or other objects using, in 
conformity with interna  onal law, a 

54  The depriva  on is not intended to include birth-
control measures which have a non-permanent 
eff ect in prac  ce. 

55  It is understood that “genuine consent” does not 
include consent obtained through decep  on. 
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dis  nc  ve emblem or other method of 
iden  fi ca  on indica  ng protec  on under 
the Geneva Conven  ons. 

2. The perpetrator intended such persons, 
buildings, units or transports or other 
objects so using such iden  fi ca  on to be 
the object of the a  ack. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxv) 
W  C   S    

M   W  
Elements 

1. The perpetrator deprived civilians of 
objects indispensable to their survival. 

2. The perpetrator intended to starve civilians 
as a method of warfare. 

3. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (b) (xxvi) 
W  C   U , C   

E  C  
Elements 

1. The perpetrator conscripted or enlisted 
one or more persons into the na  onal 
armed forces or used one or more persons 
to par  cipate ac  vely in hos  li  es. 

2. Such person or persons were under the age 
of 15 years. 

3. The perpetrator knew or should have 
known that such person or persons were 
under the age of 15 years. 

4. The conduct took place in the context of 
and was associated with an interna  onal 
armed confl ict. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) 

A  8 (2) (c) (i)-1 
W  C   M  

Elements 

1. The perpetrator killed one or more persons. 

2. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel, or religious personnel56 taking 
no ac  ve part in the hos  li  es. 

3. The perpetrator was aware of the factual 
circumstances that established this status. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) (i)-2 
W  C   M  

Elements 

1. The perpetrator subjected one or more 
persons to mu  la  on, in par  cular by 
permanently disfi guring the person or 
persons, or by permanently disabling or 
removing an organ or appendage. 

2. The conduct was neither jus  fi ed by the 
medical, dental or hospital treatment 
of the person or persons concerned nor 
carried out in such person’s or persons’ 
interests. 

56  The term “religious personnel” includes those non-
confessional non-combatant military personnel 
carrying out a similar func  on. 
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3. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel or religious personnel taking no 
ac  ve part in the hos  li  es. 

4. The perpetrator was aware of the factual 
circumstances that established this status. 

5. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) (i)-3 
W  C   C  T  

Elements 

1. The perpetrator infl icted severe physical or 
mental pain or suff ering upon one or more 
persons. 

2. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel, or religious personnel taking no 
ac  ve part in the hos  li  es. 

3. The perpetrator was aware of the factual 
circumstances that established this status. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) (i)-4 
W  C   T  

Elements 

1. The perpetrator infl icted severe physical or 
mental pain or suff ering upon one or more 
persons. 

2. The perpetrator infl icted the pain or 
suff ering for such purposes as: obtaining 
informa  on or a confession, punishment, 
in  mida  on or coercion or for any reason 
based on discrimina  on of any kind. 

3. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel or religious personnel taking no 
ac  ve part in the hos  li  es. 

4. The perpetrator was aware of the factual 
circumstances that established this status. 

5. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) (ii) 
W  C   

O   P  D  

Elements 

1. The perpetrator humiliated, degraded or 
otherwise violated the dignity of one or 
more persons.57 

2. The severity of the humilia  on, degrada  on 
or other viola  on was of such degree as 
to be generally recognized as an outrage 
upon personal dignity. 

3. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel or religious personnel taking no 
ac  ve part in the hos  li  es. 

4. The perpetrator was aware of the factual 
circumstances that established this status. 

5. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

57  For this crime, “persons” can include dead 
persons. It is understood that the vic  m need 
not personally be aware of the existence of the 
humilia  on or degrada  on or other viola  on. This 
element takes into account relevant aspects of the 
cultural background of the vic  m. 
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A  8 (2) (c) (iii) 
W  C   T  H  

Elements 

1. The perpetrator seized, detained or 
otherwise held hostage one or more 
persons. 

2. The perpetrator threatened to kill, injure or 
con  nue to detain such person or persons. 

3. The perpetrator intended to compel a State, 
an interna  onal organiza  on, a natural or 
legal person or a group of persons to act or 
refrain from ac  ng as an explicit or implicit 
condi  on for the safety or the release of 
such person or persons. 

4. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel or religious personnel taking no 
ac  ve part in the hos  li  es. 

5. The perpetrator was aware of the factual 
circumstances that established this status. 

6. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (c) (iv) 
W  C   S   E  

 D  P  

Elements 

1. The perpetrator passed sentence or 
executed one or more persons.58 

2. Such person or persons were either hors 
de combat, or were civilians, medical 
personnel or religious personnel taking no 
ac  ve part in the hos  li  es. 

3. The perpetrator was aware of the factual 
circumstances that established this status. 

4. There was no previous judgement 
pronounced by a court, or the court that 
rendered judgement was not “regularly 
cons  tuted,” that is, it did not aff ord the 
essen  al guarantees of independence and 
impar  ality, or the court that rendered 
judgement did not aff ord all other judicial 
guarantees generally recognized as 
indispensable under interna  onal law.59 

5. The perpetrator was aware of the absence 
of a previous judgement or of the denial of 
relevant guarantees and the fact that they 
are essen  al or indispensable to a fair trial. 

6. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e)60 

A  8 (2) (e) (i) 
W  C   A  C  

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was a civilian 
popula  on as such or individual civilians 
not taking direct part in hos  li  es. 

3. The perpetrator intended the civilian 
popula  on as such or individual civilians 
not taking direct part in hos  li  es to be the 
object of the a  ack. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

59  With respect to Elements 4 and 5, the Court 
should consider whether, in the light of all relevant 
circumstances, the cumula  ve eff ect of factors 
with respect to guarantees deprived the person or 
persons of a fair trial. 

60  As amended by Resolu  on RC/Res.5. 

58  The elements laid down in these documents do not 
address the diff erent forms of individual criminal 
responsibility, as enunciated in Ar  cles 25 and 28 
of the Statute. 
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5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (ii)
 W  C   A  O   

P  U   D  E  
  G  C  

Elements 

1. The perpetrator a  acked one or more 
persons, buildings, medical units or 
transports or other objects using, in 
conformity with interna  onal law, a 
dis  nc  ve emblem or other method of 
iden  fi ca  on indica  ng protec  on under 
the Geneva Conven  ons. 

2. The perpetrator intended such persons, 
buildings, units or transports or other 
objects so using such iden  fi ca  on to be 
the object of the a  ack. 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (iii) 
W  C   A  P   
O  I    H  
A   P  M  

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was personnel, 
installa  ons, material, units or vehicles 
involved in a humanitarian assistance or 
peacekeeping mission in accordance with 
the Charter of the United Na  ons. 

3. The perpetrator intended such personnel, 
installa  ons, material, units or vehicles so 
involved to be the object of the a  ack. 

4. Such personnel, installa  ons, material, 
units or vehicles were en  tled to that 

protec  on given to civilians or civilian 
objects under the interna  onal law of 
armed confl ict. 

5. The perpetrator was aware of the factual 
circumstances that established that 
protec  on. 

6. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (iv) 
W  C   

A  P  O 61 

Elements 

1. The perpetrator directed an a  ack. 

2. The object of the a  ack was one or more 
buildings dedicated to religion, educa  on, 
art, science or charitable purposes, historic 
monuments, hospitals or places where the 
sick and wounded are collected, which 
were not military objec  ves. 

3. The perpetrator intended such building or 
buildings dedicated to religion, educa  on, 
art, science or charitable purposes, historic 
monuments, hospitals or places where the 
sick and wounded are collected, which 
were not military objec  ves, to be the 
object of the a  ack. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

61  The presence in the locality of persons specially 
protected under the Geneva Conven  ons of 1949 
or of police forces retained for the sole purpose 
of maintaining law and order does not by itself 
render the locality a military objec  ve. 
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A  8 (2) (e) (v) 
W  C   P  

Elements 

1. The perpetrator appropriated certain 
property. 

2. The perpetrator intended to deprive the 
owner of the property and to appropriate 
it for private or personal use.62 

3. The appropria  on was without the consent 
of the owner. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-1 
W  C   R  

Elements 

1.  The perpetrator invaded63 the body of a 
person by conduct resul  ng in penetra  on, 
however slight, of any part of the body 
of the vic  m or of the perpetrator with 
a sexual organ, or of the anal or genital 
opening of the vic  m with any object or 
any other part of the body. 

2. The invasion was commi  ed by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
another person, or by taking advantage 
of a coercive environment, or the invasion 
was commi  ed against a person incapable 
of giving genuine consent.64 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-2 
W  C   S  S 65 

Elements 

1. The perpetrator exercised any or all of the 
powers a  aching to the right of ownership 
over one or more persons, such as by 
purchasing, selling, lending or bartering 
such a person or persons, or by imposing 
on them a similar depriva  on of liberty.66 

2. The perpetrator caused such person or 
persons to engage in one or more acts of a 
sexual nature. 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-3 
W  C   E  P  

Elements 

1. The perpetrator caused one or more 
persons to engage in one or more acts of a 
sexual nature by force, or by threat of force 
or coercion, such as that caused by fear of 
violence, duress, deten  on, psychological 

62  As indicated by the use of the term “private or 
personal use,” appropria  ons jus  fi ed by military 
necessity cannot cons  tute the crime of pillaging. 

63  The concept of “invasion” is intended to be broad 
enough to be gender-neutral. 

64  It is understood that a person may be incapable 
of giving genuine consent if aff ected by natural, 

induced or age-related incapacity. This footnote 
also applies to the corresponding elements in 
Ar  cle 8(2)(e)(vi)-3, 5 and 6. 

65  Given the complex nature of this crime, it is 
recognized that its commission could involve 
more than one perpetrator as a part of a common 
criminal purpose. 

66  It is understood that such depriva  on of liberty 
may, in some circumstances, include exac  ng 
forced labour or otherwise reducing a person to 
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oppression or abuse of power, against such 
person or persons or another person, or by 
taking advantage of a coercive environment 
or such person’s or persons’ incapacity to 
give genuine consent. 

2. The perpetrator or another person 
obtained or expected to obtain pecuniary 
or other advantage in exchange for or in 
connec  on with the acts of a sexual nature. 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-4 
W  C   F  P  

Elements 

1. The perpetrator confi ned one or more 
women forcibly made pregnant, with the 
intent of aff ec  ng the ethnic composi  on 
of any popula  on or carrying out other 
grave viola  ons of interna  onal law. 

2. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

3. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-5 
W  C   E  S  

Elements 

1. The perpetrator deprived one or more 
persons of biological reproduc  ve 
capacity.67 

2. The conduct was neither jus  fi ed by the 
medical or hospital treatment of the 
person or persons concerned nor carried 
out with their genuine consent.68 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vi)-6 
W  C   S  V  

Elements 

1. The perpetrator commi  ed an act of a 
sexual nature against one or more persons 
or caused such person or persons to 
engage in an act of a sexual nature by force, 
or by threat of force or coercion, such as 
that caused by fear of violence, duress, 
deten  on, psychological oppression or 
abuse of power, against such person or 
persons or another person, or by taking 
advantage of a coercive environment or 
such person’s or persons’ incapacity to give 
genuine consent. 

servile status as defi ned in the Supplementary 
Conven  on on the Aboli  on of Slavery, the Slave 
Trade, and Ins  tu  ons and Prac  ces Similar 
to Slavery of 1956. It is also understood that 
the conduct described in this element includes 
traffi  cking in persons, in par  cular women and 
children. 

67  The depriva  on is not intended to include birth-
control measures which have a non-permanent 
eff ect in prac  ce. 

68  It is understood that “genuine consent” does not 
include consent obtained through decep  on. 
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2. The conduct was of a gravity comparable 
to that of a serious viola  on of Ar  cle 3 
common to the four Geneva Conven  ons. 

3. The perpetrator was aware of the factual 
circumstances that established the gravity 
of the conduct. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (vii) 
W  C   U , C   

E  C  

Elements 

1. The perpetrator conscripted or enlisted 
one or more persons into an armed force 
or group or used one or more persons to 
par  cipate ac  vely in hos  li  es. 

2. Such person or persons were under the age 
of 15 years. 

3. The perpetrator knew or should have 
known that such person or persons were 
under the age of 15 years. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (viii) 
W  C   D  C  

Elements 

1. The perpetrator ordered a displacement of 
a civilian popula  on. 

2. Such order was not jus  fi ed by the security 
of the civilians involved or by military 
necessity. 

3. The perpetrator was in a posi  on to eff ect 
such displacement by giving such order. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (ix) 
W  C   T  K   

W  
Elements 

1. The perpetrator invited the confi dence 
or belief of one or more combatant 
adversaries that they were en  tled to, or 
were obliged to accord, protec  on under 
rules of interna  onal law applicable in 
armed confl ict. 

2. The perpetrator intended to betray that 
confi dence or belief. 

3. The perpetrator killed or injured such 
person or persons. 

4. The perpetrator made use of that 
confi dence or belief in killing or injuring 
such person or persons. 

5. Such person or persons belonged to an 
adverse party. 

6. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) ( ) 
W  C   D  Q  

Elements 

1. The perpetrator declared or ordered that 
there shall be no survivors. 

2. Such declara  on or order was given in 
order to threaten an adversary or to 
conduct hos  li  es on the basis that there 
shall be no survivors. 

3. The perpetrator was in a posi  on of 
eff ec  ve command or control over the 
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subordinate forces to which the declara  on 
or order was directed. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (xi)-1 
W  C   M  

Elements 

1. The perpetrator subjected one or more 
persons to mu  la  on, in par  cular by 
permanently disfi guring the person or 
persons, or by permanently disabling or 
removing an organ or appendage. 

2. The conduct caused death or seriously 
endangered the physical or mental health 
of such person or persons. 

3. The conduct was neither jus  fi ed by the 
medical, dental or hospital treatment 
of the person or persons concerned nor 
carried out in such person’s or persons’ 
interest.69 

4. Such person or persons were in the power 
of another party to the confl ict. 

5. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (xi)-2 
W  C   M   

S  E  

Elements 

1. The perpetrator subjected one or 
more persons to a medical or scien  fi c 
experiment. 

2. The experiment caused the death or 
seriously endangered the physical or 
mental health or integrity of such person 
or persons. 

3. The conduct was neither jus  fi ed by the 
medical, dental or hospital treatment of 
such person or persons concerned nor 
carried out in such person’s or persons’ 
interest. 

4. Such person or persons were in the power 
of another party to the confl ict. 

5. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

6. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (xii) 
W  C   D   
S   E ’  P  

Elements 

1. The perpetrator destroyed or seized certain 
property. 

2. Such property was property of an 
adversary. 

3. Such property was protected from 
that destruc  on or seizure under the 
interna  onal law of armed confl ict. 

4. The perpetrator was aware of the factual 
circumstances that established the status 
of the property. 

5. The destruc  on or seizure was not required 
by military necessity. 

69  Consent is not a defence to this crime. The crime 
prohibits any medical procedure which is not 
indicated by the state of health of the person 
concerned and which is not consistent with 
generally accepted medical standards which would 
be applied under similar medical circumstances to 
persons who are na  onals of the party conduc  ng 
the procedure and who are in no way deprived 
of liberty. This footnote also applies to the similar 
element in Ar  cle 8(2)(e)(xi)-2. 
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6. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

7. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (xiii)70 
W  C   E  P   

P  W  

Elements 

1. The perpetrator employed a substance or 
a weapon that releases a substance as a 
result of its employment. 

2. The substance was such that it causes 
death or serious damage to health in the 
ordinary course of events, through its toxic 
proper  es. 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) (xiv)71 
W  C   E  P  
G , L , M   D  

Elements 

1. The perpetrator employed a gas or other 
analogous substance or device. 

2. The gas, substance or device was such that 
it causes death or serious damage to health 
in the ordinary course of events, through 
its asphyxia  ng or toxic proper  es.72 

3. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

4. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 (2) (e) ( )73

 W  C   
E  P  B  

Elements 

1. The perpetrator employed certain bullets. 

2. The bullets were such that their use violates 
the interna  onal law of armed confl ict 
because they expand or fl a  en easily in the 
human body. 

3. The perpetrator was aware that the 
nature of the bullets was such that their 
employment would uselessly aggravate 
suff ering or the wounding eff ect. 

4. The conduct took place in the context of 
and was associated with an armed confl ict 
not of an interna  onal character. 

5. The perpetrator was aware of factual 
circumstances that established the 
existence of an armed confl ict. 

A  8 bis74 

C   A  

Introduc  on 

1. It is understood that any of the acts referred 
to in Ar  cle 8 bis, paragraph 2, qualify as an 
act of aggression. 

70  As amended by Resolu  on RC/Res.5; see Offi  cial 
Records of the Review Conference of the Rome 
Statute of the Interna  onal Criminal Court, 
Kampala, May 31 – June 11, 2010 (Interna  onal 
Criminal Court publica  on, RC/11), part II. 

71  Ibid. 
72  Nothing in this element shall be interpreted as 

limi  ng or prejudicing in any way exis  ng or 
developing rules of interna  onal law with respect 

to the development, produc  on, stockpiling and 
use of chemical weapons. 

73  As amended by Resolu  on RC/Res.5; see Offi  cial 
Records of the Review Conference of the Rome 
Statute of the Interna  onal Criminal Court, 
Kampala, May 31 – June 11, 2010 (Interna  onal 
Criminal Court publica  on, RC/11), part II. 

74  As amended by Resolu  on RC/Res.6; see Offi  cial 
Records of the Review Conference of the Rome 
Statute of the Interna  onal Criminal Court, 
Kampala, May 31 – June 11, 2010 (Interna  onal 
Criminal Court publica  on, RC/11), part II. 
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2. There is no requirement to prove that the 
perpetrator has made a legal evalua  on 
as to whether the use of armed force was 
inconsistent with the Charter of the United 
Na  ons. 

3. The term “manifest” is an objec  ve 
qualifi ca  on. 

4. There is no requirement to prove that the 
perpetrator has made a legal evalua  on as 
to the “manifest” nature of the viola  on of 
the Charter of the United Na  ons. 

Elements 

1. The perpetrator planned, prepared, 
ini  ated or executed an act of aggression. 

2. The perpetrator was a person75 in a 
posi  on eff ec  vely to exercise control over 
or to direct the poli  cal or military ac  on 
of the State which commi  ed the act of 
aggression. 

3. The act of aggression—the use of 
armed force by a State against the 
sovereignty, territorial integrity or poli  cal 
independence of another State, or in any 
other manner inconsistent with the Charter 
of the United Na  ons—was commi  ed. 

4. The perpetrator was aware of the factual 
circumstances that established that such a 
use of armed force was inconsistent with 
the Charter of the United Na  ons. 

5. The act of aggression, by its character, 
gravity and scale, cons  tuted a manifest 
viola  on of the Charter of the United 
Na  ons. 

6. The perpetrator was aware of the factual 
circumstances that established such a 
manifest viola  on of the Charter of the 
United Na  ons. 

75  With respect to an act of aggression, more than 
one person may be in a posi  on that meets these 
criteria. 
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A    P   
I    I  

C  C

The States Par  es to the present Agreement,

Whereas the Rome Statute of the Interna  onal 
Criminal Court adopted on July 17, 1998 by 
the United Na  ons Diploma  c Conference of 
Plenipoten  aries established the Interna  onal 
Criminal Court with the power to exercise its 
jurisdic  on over persons for the most serious 
crimes of interna  onal concern;

Whereas Ar  cle 4 of the Rome Statute provides 
that the Interna  onal Criminal Court shall have 
interna  onal legal personality and such legal 
capacity as may be necessary for the exercise of 
its func  ons and the fulfi lment of its purposes;

Whereas Ar  cle 48 of the Rome Statute provides 
that the Interna  onal Criminal Court shall enjoy 
in the territory of each State Party to the Rome 
Statute such privileges and immuni  es as are 
necessary for the fulfi lment of its purposes;

Have agreed as follows:

A  1
U   T

For the purposes of the present Agreement:

(a)  “The Statute” means the Rome Statute of 
the Interna  onal Criminal Court adopted 
on July 17, 1998 by the United Na  ons 
Diploma  c Conference of Plenipoten  aries 
on the Establishment of an Interna  onal 
Criminal Court;

(b)  “The Court” means the Interna  onal 
Criminal Court established by the Statute;

(c)  “States Par  es” means States Par  es to the 
present Agreement;

(d)  “Representa  ves of States Par  es” means 
all delegates, deputy delegates, advisers, 
technical experts and secretaries of 
delega  ons;

(e)  “Assembly” means the Assembly of States 
Par  es to the Statute;

(I)  “Judges” means the judges of the Court;

(g)  “The Presidency” means the organ 
composed of the President and the First 
and Second Vice Presidents of the Court;

(h)  “Prosecutor” means the Prosecutor elected 
by the Assembly in accordance with Ar  cle 
42, paragraph 4, of the Statute;

(i) “Deputy Prosecutors” means the Deputy 
Prosecutors elected by the Assembly in 
accordance with Ar  cle 42, paragraph 4, of 
the Statute;

(j) “Registrar” means the Registrar elected by 
the Court in accordance with Ar  cle 43, 
paragraph 4, of the Statute;

(k)  “Deputy Registrar” means the Deputy 
Registrar elected by the Court in accordance 
with Ar  cle 43, paragraph 4, of the Statute;

(l)  “Counsel” means defence counsel and the 
legal representa  ves of vic  ms;

(m)  “Secretary-General” means the Secretary-
General of the United Na  ons;

(n)  “Representa  ves of intergovernmental 
organiza  ons” means the execu  ve heads 
of intergovernmental organiza  ons, 
including any offi  cial ac  ng on his or her 
behalf;

(o)  “Vienna Conven  on” means the Vienna 
Conven  on on Diploma  c Rela  ons of April 
18, 1961;

(p)  “Rules of Procedure and Evidence” means 
the Rules of Procedure and Evidence 
adopted in accordance with Ar  cle 51 of 
the Statute.

A  2
L  S   

J  P    C

The Court shall have interna  onal legal 
personality and shall also have such legal 
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capacity as may be necessary for the exercise of 
its func  ons and the fulfi lment of its purposes. It 
shall, in par  cular, have the capacity to contract, 
to acquire and to dispose of immovable and 
movable property and to par  cipate in legal 
proceedings.

A  3
G  P   P   

I    C

The Court shall enjoy in the territory of each 
State Party such privileges and immuni  es as 
are necessary for the fulfi lment of its purposes.

A  4
I    

P    C

The premises of the Court shall be inviolable.

A  5
F , E   M

The Court shall be en  tled to display its fl ag, 
emblem and markings at its premIses and on 
vehicles and other means of transporta  on 
used for offi  cial purposes.

A  6
I    C , I  P , 

F   A

1.  The Court, and its property, funds and assets, 
wherever located and by whomsoever held, 
shall be immune from every form of legal 
process, except insofar as in any par  cular 
case the Court has expressly waived its 
immunity. It is, however, understood that 
no waiver of immunity shall extend to any 
measure of execu  on.

2.  The property, funds and assets of the Court, 
wherever located and by whomsoever 
held, shall be immune from search, seizure, 
requisi  on, confi sca  on, expropria  on and 
any other form of interference, whether 

by execu  ve, administra  ve, judicial or 
legisla  ve ac  on.

3.  To the extent necessary to carry out the 
func  ons of the Court, the property, funds 
and assets of the Court, wherever located 
and by whomsoever held, shall be exempt 
from restric  ons, regula  ons, controls or 
moratoria of any nature.

A  7
I   

A   D

The archives of the Court, and all papers and 
documents in whatever form, and materials 
being sent to or from the Court, held by the 
Court or belonging to it, wherever located and 
by whomsoever held, shall be inviolable. The 
termina  on or absence of such inviolability 
shall not aff ect protec  ve measures that the 
Court may order pursuant to the Statute and the 
Rules of Procedure and Evidence with regard to 
documents and materials made available to or 
used by the Court.

A  8
E   T , 

C  D   I   
E  R

1.  The Court, its assets, income and other 
property and its opera  ons and transac  ons 
shall be exempt from all direct taxes, which 
include, inter alia, income tax, capital tax 
and corpora  on tax, as well as direct taxes 
levied by local and provincial authori  es. 
It is understood, however, that the Court 
shall not claim exemp  on from taxes which 
are, in fact, no more than charges for 
public u  lity services provided at a fi xed 
rate according to the amount of services 
rendered and which can be specifi cally 
iden  fi ed, described and itemized.

2.  The Court shall be exempt from all 
customs du  es, import turnover taxes and 
prohibi  ons and restric  ons on imports 
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and exports in respect of ar  cles imported 
or exported by the Court for its offi  cial use 
and in respect of its publica  ons.

3.  Goods imported or purchased under such 
an exemp  on shall not be sold or otherwise 
disposed of in the territory of a State Party, 
except under condi  ons agreed with the 
competent authori  es of that State Party.

A  9
R   

D  /  T

1.  The Court shall not, as a general rule, claim 
exemp  on from du  es and/or taxes which 
are included in the price of movable and 
immovable property and taxes paid for 
services rendered. Nevertheless, when 
the Court for its offi  cial use makes major 
purchases of property and goods or services 
on which iden  fi able du  es and/or taxes 
are charged or are chargeable, States Par  es 
shall make appropriate administra  ve 
arrangements for the exemp  on of such 
charges or reimbursement of the amount 
of duty and/or tax paid.

2.  Goods purchased under such an exemp  on 
or reimbursement shall not be sold or 
otherwise disposed of, except in accordance 
with the condi  ons laid down by the 
State Party which granted the exemp  on 
or reimbursement. No exemp  on or 
reimbursement shall be accorded in 
respect of charges for public u  lity services 
provided to the Court.

A  10
F   F   

C  R

1.  Without being restricted by fi nancial 
controls, regula  ons or fi nancial  
moratoriums of any kind, while carrying out 
its ac  vi  es:

(a)  The Court may hold funds, currency of 
any kind or gold and operate accounts 
in any currency;

(b)  The Court shall be free to transfer 
its funds, gold or its currency from 
one country to another or within any 
country and to convert any currency 
held by it into any other currency;

(c)  The Court may receive, hold, nego  ate, 
transfer, convert or otherwise deal with 
bonds and other fi nancial securi  es;

(d)  The Court shall enjoy treatment not 
less favourable than that accorded 
by the State Party concerned to any 
intergovernmental organiza  on or 
diploma  c mission in respect of rates of 
exchange for its fi nancial transac  ons.

2.  In exercising its rights under paragraph 
1, the Court shall pay due regard to any 
representa  ons made by any State Party 
insofar as it is considered that eff ect can 
be given to such representa  ons without 
detriment to the interests of the Court.

A  11
F   R   C

1.  The Court shall enjoy in the territory of each 
State Party for the purposes of its offi  cial 
communica  ons and correspondence 
treatment not less favourable than that 
accorded by the State Party concerned 
to any intergovernmental organiza  on 
or diploma  c mission in the ma  er of 
priori  es, rates and taxes applicable to mail 
and the various forms of communica  on 
and correspondence.

2.  No censorship shall be applied to the 
offi  cial communica  ons or correspondence 
of the Court.

3.  The Court may use all appropriate means of 
communica  on, including electronic means 
of communica  on, and shall have the 
right to use codes or cipher for its offi  cial 
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communica  ons and correspondence. 
The offi  cial communica  ons and 
correspondence of the Court shall be 
inviolable.

4.  The Court shall have the right to dispatch 
and receive correspondence and other 
materials or communica  ons by courier or 
in sealed bags, which shall have the same 
privileges, immuni  es and facili  es as 
diploma  c couriers and bags.

5.  The Court shall have the right to operate 
radio and other telecommunica  on 
equipment on any frequencies allocated 
to it by the States Par  es in accordance 
with their na  onal procedures. The States 
Par  es shall endeavour to allocate to the 
Court, to the extent possible, frequencies 
for which it has applied.

A  12
E    F    
C  O  I  H

In the event that the Court, pursuant to Ar  cle 
3, paragraph 3, of the Statute, considers 
it desirable to sit elsewhere than at its 
headquarters at The Hague in the Netherlands, 
the Court may conclude with the State 
concerned an arrangement concerning the 
provision of the appropriate facili  es for the 
exercise of its func  ons.

A  13
R   S  P  

  A   I  S  
O   R   

I  O

1.  Representa  ves of States Par  es to the 
Statute a  ending mee  ngs of the Assembly 
and its subsidiary organs, representa  ves 
of other States that may be a  ending 
mee  ngs of the Assembly and its subsidiary 
organs as observers in accordance with 
Ar  cle 112, paragraph 1, of the Statute, 
and representa  ves of States and of 

intergovernmental organiza  ons invited to 
mee  ngs of the Assembly and its subsidiary 
organs shall, while exercising their offi  cial 
func  ons and during their journey to 
and from the place of mee  ng, enjoy the 
following privileges and immuni  es:

(a) Immunity from personal arrest or 
deten  on;

(b)  Immunity from legal process of every 
kind in respect of words spoken or 
wri  en, and all acts performed by 
them in their offi  cial capacity; such 
immunity shall con  nue to be accorded 
notwithstanding that the persons 
concerned may have ceased to exercise 
their func  ons as representa  ves;

(c)  Inviolability of all papers and 
documents in whatever form;

(d)  The right to use codes or cipher, to 
receive papers and documents or 
correspondence by courier or in sealed 
bags and to receive and send electronic 
communica  ons;

(e) Exemp  on from immigra  on 
restric  ons, alien registra  on 
requirements and na  onal service 
obliga  ons in the State Party they 
are visi  ng or through which they 
are passing in the exercise of their 
func  ons;

(f)  The same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
Governments on temporary offi  cial 
missions;

(g)  The same immuni  es and facili  es 
in respect of their personal baggage 
as are accorded to diploma  c envoys 
under the Vienna Conven  on;

(h)  The same protec  on and repatria  on 
facili  es as are accorded to diploma  c 
agents in  me of interna  onal crisis 
under the Vienna Conven  on;
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(i)  Such other privileges, immuni  es and 
facili  es not inconsistent with the 
foregoing as diploma  c agents enjoy, 
except that they shall have no right to 
claim exemp  on from customs du  es 
on goods imported (otherwise as part 
of their personal baggage) or from 
excise du  es or sales taxes.

2.  Where the incidence of any form of 
taxa  on depends upon residence, periods 
during which the representa  ves described 
in paragraph 1 a  ending the mee  ngs of 
the Assembly and its subsidiary organs are 
present in a State Party for the discharge 
of their du  es shall not be considered as 
periods of residence.

3.  The provisions of paragraphs 1 and 2 of 
this ar  cle are not applicable as between 
a representa  ve and the authori  es of the 
State Party of which he or she is a na  onal 
or of the State Party or intergovernmental 
organiza  on of which he or she is or has 
been a representa  ve.

A  14
R   S  P  

  P    C

Representa  ves of States par  cipa  ng in the 
proceedings of the Court shall, while exercising 
their offi  cial func  ons, and during their journey 
to and from the place of the proceedings, enjoy 
the privileges and immuni  es referred to in 
Ar  cle 13.

A  15
J , P , 

D  P   R

1. The judges, the Prosecutor, the Deputy 
Prosecutors and the Registrar shall, when 
engaged on or with respect to the business 
of the Court, enjoy the same privileges 
and immuni  es as are accorded to heads 
of diploma  c missions and shall, a  er the 

expiry of their terms of offi  ce, con  nue to 
be accorded immunity from legal process 
of every kind in respect of words which had 
been spoken or wri  en and acts which had 
been performed by them in their offi  cial 
capacity.

2.  The judges, the Prosecutor, the Deputy 
Prosecutors and the Registrar and 
members of their families forming part of 
their households shall be accorded every 
facility for leaving the country where they 
may happen to be and for entering and 
leaving the country where the Court is 
si   ng. On journeys in connec  on with the 
exercise of their func  ons, the judges, the 
Prosecutor, the Deputy Prosecutors and the 
Registrar shall in all States Par  es through 
which they may have to pass enjoy all the 
privileges, immuni  es and facili  es granted 
by States Par  es to diploma  c agents in 
similar circumstances under the Vienna 
Conven  on.

3.  If a judge, the Prosecutor, a Deputy 
Prosecutor or the Registrar, for the purpose 
of holding himself or herself at the disposal 
of the Court, resides in any State Party other 
than that of which he or she is a na  onal 
or permanent resident, he or she shall, 
together with family members forming 
part of his or her household, be accorded 
diploma  c privileges, immuni  es and 
facili  es during the period of residence.

4.  The judges, the Prosecutor, the Deputy 
Prosecutors and the Registrar and members 
of their families forming part of their 
households shall be accorded the same 
repatria  on facili  es in  me of interna  onal 
crisis as are accorded to diploma  c agents 
under the Vienna Conven  on.

5.  Paragraphs 1 to 4 of this ar  cle shall apply 
to judges of the Court even a  er their term 
of offi  ce has expired if they con  nue to 
exercise their func  ons in accordance with 
Ar  cle 36, paragraph 10, of the Statute.
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6.  The salaries, emoluments and allowances 
paid to the judges, the Prosecutor, the 
Deputy Prosecutors and the Registrar by 
the Court shall be exempt from taxa  on. 
Where the incidence of any form of taxa  on 
depends upon residence, periods during 
which the judges, the Prosecutor, the 
Deputy Prosecutors and the Registrar are 
present in a State Party for the discharge 
of their func  ons shall not be considered 
as periods of residence for purposes of 
taxa  on. States Par  es may take these 
salaries, emoluments and allowances into 
account for the purpose of assessing the 
amount of taxes to be applied to income 
from other sources.

7.  States Par  es shall not be obliged to exempt 
from income tax pensions or annui  es 
paid to former judges, Prosecutors and 
Registrars and their dependants.

A  16
D  R , S    
O    P   

S    R

1.  The Deputy Registrar, the staff  of the 
Offi  ce of the Prosecutor and the staff  of 
the Registry shall enjoy such privileges, 
immuni  es and facili  es as are necessary 
for the independent performance of their 
func  ons. They shall be accorded:

(a) Immunity from personal arrest or 
deten  on and from seizure of their 
personal baggage;

(b)  Immunity from legal process of every 
kind in respect of words spoken 
or wri  en and all acts performed 
by them in their offi  cial capacity, 
which immunity shall con  nue to be 
accorded even a  er termina  on of 
their employment with the Court;

(c)  Inviolability for all offi  cial papers and 
documents in whatever form and 
materials;

(d) Exemp  on from taxa  on on the 
salaries, emoluments and allowances 
paid to them by the Court. States 
Par  es may take these salaries, 
emoluments and allowances into 
account for the purpose of assessing 
the amount of taxes to be applied to 
income from other sources;

(e)  Exemp  on from na  onal service 
obliga  ons;

(f)  Together with members of their families 
forming part of their household, 
exemp  on from immigra  on 
restric  ons or alien registra  on;

(g)  Exemp  on from inspec  on of 
personal baggage, unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by the 
law or controlled by the quaran  ne 
regula  ons of the State Party 
concerned; an inspec  on in such a case 
shall be conducted in the presence of 
the offi  cial concerned;

(h) The same privileges in respect of 
currency and exchange facili  es as are 
accorded to the offi  cials of comparable 
rank of diploma  c missions established 
in the State Party concerned;

(i)  Together with members of their families 
forming part of their household, the 
same repatria  on facili  es in  me of 
interna  onal crisis as are accorded to 
diploma  c agents under the Vienna 
Conven  on;

(j)  The right to import free of du  es and 
taxes, except payments for services, 
their furniture and eff ects at the  me 
of fi rst taking up post in the State Party 
in ques  on and to re-export their 
furniture and eff ects free of du  es and 
taxes to their country of permanent 
residence.
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2.  States Par  es shall not be obliged to exempt 
from income tax pensions or annui  es paid 
to former Deputy Registrars, members of 
the staff  of the Offi  ce of the Prosecutor, 
members of the staff  of the Registry and 
their dependants.

A  17
P  R  L   N  

O  C    P  
A

Personnel recruited by the Court locally and not 
otherwise covered by the present Agreement 
shall be accorded immunity from legal process 
in respect of words spoken or wri  en and all acts 
performed by them in their offi  cial capacity for 
the Court. Such immunity shall con  nue to be 
accorded a  er termina  on of employment with 
the Court for ac  vi  es carried out on behalf of 
the Court. During their employment, they shall 
also be accorded such other facili  es as may be 
necessary for the independent exercise of their 
func  ons for the Court.

A  18
C   P  A  

D  C

1.  Counsel shall enjoy the following privileges, 
immuni  es and facili  es to the extent 
necessary for the independent performance 
of his or her func  ons, including the  me 
spent on journeys, in connec  on with the 
performance of his or her func  ons and 
subject to produc  on of the cer  fi cate 
referred to in paragraph 2 of this ar  cle:

(a) Immunity from personal arrest or 
deten  on and from seizure of his or 
her personal baggage;

(b)  Immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by him or 
her in offi  cial capacity, which immunity 
shall con  nue to be accorded even 
a  er he or she has ceased to exercise 
his or her func  ons;

(c)  Inviolability of papers and documents 
in whatever form and materials 
rela  ng to the exercise of his or her 
func  ons;

(d)  For the purposes of communica  ons 
in pursuance of his or her func  ons as 
counsel, the right to receive and send 
papers and documents in whatever 
form;

(e)  Exemp  on from immigra  on 
restric  ons or alien registra  on;

(f)  Exemp  on from inspec  on of personal 
baggage, unless there are serious 
grounds for believing that the baggage 
contains ar  cles the import or export of 
which is prohibited by law or controlled 
by the quaran  ne regula  ons of the 
State Party concerned; an inspec  on in 
such a case shall be conducted in the 
presence of the counsel concerned;

(g) The same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
Governments on temporary offi  cial 
missions;

(h)  The same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on.

2.  Upon appointment of counsel in accordance 
with the Statute, the Rules of Procedure 
and Evidence and the Regula  ons of the 
Court, counsel shall be provided with 
a cer  fi cate under the signature of the 
Registrar for the period required for the 
exercise of his or her func  ons. Such 
cer  fi cate shall be withdrawn if the power 
or mandate is terminated before the expiry 
of the cer  fi cate.

3.  Where the incidence of any form of taxa  on 
depends upon residence, periods during 
which counsel is present in a State Party for 
the discharge of his or her func  ons shall 
not be considered as periods of residence.
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4.  The provisions of this ar  cle shall apply 
muta  s mutandis to persons assis  ng 
defence counsel in accordance with Rule 
22 of the Rules of Procedure and Evidence.

A  19
W

1.  Witnesses shall enjoy the following 
privileges, immuni  es and facili  es to the 
extent necessary for their appearance 
before the Court for purposes of giving 
evidence, including the  me spent 
on journeys in connec  on with their 
appearance before the Court, subject to 
the produc  on of the document referred 
to in paragraph 2 of this ar  cle:

(a)  Immunity from personal arrest or 
deten  on;

(b)  Without prejudice to subparagraph (d) 
below, immunity from seizure of their 
personal baggage unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by 
law or controlled by the quaran  ne 
regula  ons of the State Party 
concerned;

(c)  Immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of their tes  mony, 
which immunity shall con  nue to be 
accorded even a  er their appearance 
and tes  mony before the Court;

(d)  Inviolability of papers and documents 
in whatever form and materials 
rela  ng to their tes  mony;

(e)  For purposes of their communica  ons 
with the Court and counsel in 
connec  on with their tes  mony, the 
right to receive and send papers and 
documents in whatever form;

(f)  Exemp  on from immigra  on 
restric  ons or alien registra  on when 
they travel for purposes of their 
tes  mony;

(g)  The same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on.

2. Witnesses who enjoy the privileges, 
immuni  es and facili  es referred to in 
paragraph 1 of this ar  cle shall be provided 
by the Court with a document cer  fying 
that their appearance is required by the 
Court and specifying a  me period during 
which such appearance is necessary.

A  20
V

1.  Vic  ms par  cipa  ng in the proceedings in 
accordance with Rules 89 to 91 of the Rules 
of Procedure and Evidence shall enjoy 
the following privileges, immuni  es and 
facili  es to the extent necessary for their 
appearance before the Court, including the 
 me spent on journeys in connec  on with 

their appearance before the Court, subject 
to the produc  on of the document referred 
to in paragraph 2 of this ar  cle:

(a)  Immunity from personal arrest or 
deten  on;

(b) Immunity from seizure of their 
personal  baggage unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by 
law or controlled by the quaran  ne 
regula  ons of the State Party 
concerned;

(c) Immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of their appearance 
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before the Court, which immunity shall 
con  nue to be accorded even a  er 
their appearance before the Court;

(d)  Exemp  on from immigra  on 
restric  ons or alien registra  on when 
they travel to and from the Court for 
purposes of their appearance.

2.  Vic  ms par  cipa  ng in the proceedings 
in accordance with Rules 89 to 91 of the 
Rules of Procedure and Evidence who 
enjoy the privileges, immuni  es and 
facili  es referred to in paragraph 1 of this 
ar  cle shall be provided by the Court with 
a document cer  fying their par  cipa  on in 
the proceedings of the Court and specifying 
a  me period for that par  cipa  on.

A  21
E

1.  Experts performing func  ons for the Court 
shall be accorded the following privileges, 
immuni  es and facili  es to the extent 
necessary for the independent exercise of 
their func  ons, including the  me spent on 
journeys in connec  on with their func  ons, 
subject to produc  on of the document 
referred to in paragraph 2 of this ar  cle:

(a)  Immunity from personal arrest or 
deten  on and from seizure of their 
personal baggage;

(b)  Immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of the performance 
of their func  ons for the Court, 
which immunity shall con  nue to be 
accorded even a  er the termina  on of 
their func  ons;

(c)  Inviolability of papers and documents 
in whatever form and materials rela  ng 
to their func  ons for the Court;

(d) For the purposes of their 
communica  ons with the Court, the 

right to receive and send papers and 
documents in whatever form and 
materials rela  ng to their func  ons for 
the Court by courier or in sealed bags;

(e)  Exemp  on from inspec  on of personal 
baggage, unless there are serious 
grounds for believing that the baggage 
contains ar  cles the im port or export of 
which is prohibited by law or controlled 
by the quaran  ne regula  ons of the 
State Party concerned; an inspec  on in 
such a case shall be conducted in the 
presence of the expert concerned;

(f) The same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
Governments on temporary offi  cial 
missions;

(g) The same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on;

(h) Exemp  on from immigra  on 
restric  ons or alien registra  on in 
rela  on to their func  ons as specifi ed 
in the document referred to in 
paragraph 2 of this ar  cle.

2.  Experts who enjoy the privileges, 
immuni  es and facili  es referred to in 
paragraph 1 of this ar  cle shall be provided 
by the Court with a document cer  fying 
that they are performing func  ons for 
the Court and specifying a  me period for 
which their func  ons will last.

A  22
O  P  R    P  

  S    C

1.  Other persons required to be present at 
the seat of the Court shall, to the extent 
necessary for their presence at the seat 
of the Court, including the  me spent on 
journeys in connec  on with their presence, 
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be accorded the privileges, immuni  es 
and facili  es provided for in Ar  cle 20, 
paragraph 1, subparagraphs (a) to (d), of the 
present Agreement, subject to produc  on 
of the document referred to in paragraph 2 
of this ar  cle.

2.  Other persons required to be present at 
the seat of the Court shall be provided by 
the Court with a document cer  fying that 
their presence is required at the seat of the 
Court and specifying a  me period during 
which such presence is necessary.

A  23
N   P  R

At the  me of signature, ra  fi ca  on, acceptance, 
approval or accession, any State may declare 
that:

(a)  Without prejudice to paragraph 6 of Ar  cle 
15 and paragraph 1(d) of Ar  cle 16, a person 
referred to in Ar  cles 15, 16, 18, 19 and 21 
shall, in the territory of the State Party of 
which he or she is a na  onal or permanent 
resident, enjoy only the following privileges 
and immuni  es to the extent necessary for 
the independent performance of his or 
her func  ons or his or her appearance or 
tes  mony before the Court:

(i) Immunity from personal arrest and 
deten  on;

(ii)  Immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by that 
person in the performance of his or her 
func  ons for the Court or in the course 
of his or her appearance or tes  mony, 
which immunity shall con  nue to be 
accorded even a  er the person has 
ceased to exercise his or her func  ons 
for the Court or his or her appearance 
or tes  mony before it;

(iii)  Inviolability of papers and documents 
in whatever form and materials rela  ng 
to the exercise of his or her func  ons 

for the Court or his or her appearance 
or tes  mony before it;

(iv) For the purposes of their 
communica  ons with the Court and 
for a person referred to in Ar  cle 19, 
with his or her counsel in connec  on 
with his or her tes  mony, the right to 
receive and send papers in whatever 
form;

(b)  A person referred to in Ar  cles 20 and 22 
shall, in the territory of the State Party of 
which he or she is a na  onal or permanent 
resident, enjoy only the following privileges 
and immuni  es to the extent necessary for 
his or her appearance before the Court:

(i)  Immunity from personal arrest and 
deten  on;

(ii) Immunity from legal process in respect 
of words spoken or wri  en and all acts 
performed by that person in the course 
of his or her appearance before the 
Court, which immunity shall con  nue 
to be accorded even a  er his or her 
appearance before the Court.

A  24
C    

A   S  P

1.  The Court shall cooperate at all  mes 
with the appropriate authori  es of States 
Par  es to facilitate the enforcement of 
their laws and to prevent the occurrence of 
any abuse in connec  on with the privileges, 
immuni  es and facili  es referred to in the 
present Agreement.

2.  Without prejudice to their privileges and 
immuni  es, it is the duty of all persons 
enjoying privileges and immuni  es under 
the present Agreement to respect the laws 
and regula  ons of the State Party in whose 
territory they may be on the business of 
the Court or through whose territory they 
may pass on such business. They also have 
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a duty not to interfere in the internal aff airs 
of that State.

A  25
W   P   I  

P    A  13  14

Privileges and immuni  es provided for in 
Ar  cles 13 and 14 of the present Agreement are 
accorded to the representa  ves of States and 
intergovernmental organiza  ons not for the 
personal benefi t of the individuals themselves, 
but in order to safeguard the independent 
exercise of their func  ons in connec  on with 
the work of the Assembly, its subsidiary organs 
and the Court. Consequently, States Par  es 
not only have the right but are under a duty 
to waive the privileges and immuni  es of their 
representa  ves in any case where, in the opinion 
of those States, they would impede the course 
of jus  ce and can be waived without prejudice 
to the purpose for which the privileges and 
immuni  es are accorded. States not party to 
the present Agreement and intergovernmental 
organiza  ons are granted the privileges and 
immuni  es provided for in Ar  cles 13 and 14 of 
the present Agreement on the understanding 
that they undertake the same duty regarding 
waiver.

A  26
W   P   I  

P    A  15  22

1.  The privileges and immuni  es provided 
for in Ar  cles 15 to 22 of the present 
Agreement are granted in the interests of 
the good administra  on of jus  ce and not 
for the personal benefi t of the individuals 
themselves. Such privileges and immuni  es 
may be waived in accordance with Ar  cle 
48, paragraph 5, of the Statute and the 
provisions of this ar  cle and there is a duty 
to do so in any par  cular case where they 
would impede the course of jus  ce and can 
be waived without prejudice to the purpose 
for which they are accorded.

2.  The privileges and immuni  es may be 
waived:

(a)  In the case of a judge or the Prosecutor, 
by an absolute majority of the judges;

(b)  In the case of the Registrar, by the 
Presidency;

(c)  In the case of the Deputy Prosecutors 
and the staff  of the Offi  ce of the 
Prosecutor, by the Prosecutor;

(d)  In the case of the Deputy Registrar 
and the staff  of the Registry, by the 
Registrar;

 (e)  In the case of personnel referred to in 
Ar  cle 17, by the head of the organ of 
the Court employing such personnel;

(f)  In the case of counsel and persons 
assis  ng defence counsel, by the 
Presidency;

(g)  In the case of witnesses and vic  ms, by 
the Presidency;

(h)  In the case of experts, by the head of 
the organ of the Court appoin  ng the 
expert;

(i)  In the case of other persons required 
to be present at the seat of the Court, 
by the Presidency.

A  27
S  S

From the date on which the Court establishes 
a social security scheme, the persons referred 
to in Ar  cles 15, 16 and 17 shall, with respect 
to services rendered for the Court, be exempt 
from all compulsory contribu  ons to na  onal 
social security schemes.

A  28
N

The Registrar shall communicate periodically 
to all States Par  es the categories and names 
of the judges, the Prosecutor, the Deputy 
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Prosecutors, the Registrar, the Deputy Registrar, 
the staff  of the Offi  ce of the Prosecutor, the 
staff  of the Registry and counsel to whom the 
provisions of the present Agreement apply. The 
Registrar shall also communicate to all States 
Par  es informa  on on any change in the status 
of these persons.

A  29
L -

The States Par  es shall recognize and accept 
the United Na  ons laissez-passer or the travel 
document issued by the Court to the judges, 
the Prosecutor, the Deputy Prosecutors, the 
Registrar, the Deputy Registrar, the staff  of the 
Offi  ce of the Prosecutor and the staff  of the 
Registry as valid travel documents.

A  30
V

Applica  ons for visas or entry/exit permits, 
where required, from all persons who are 
holders of the United Na  ons laissez-passer or 
of the travel document issued by the Court, and 
also from persons referred to in Ar  cles 18 to 22 
of the present Agreement who have a cer  fi cate 
issued by the Court confi rming that they are 
travelling on the business of the Court, shall be 
dealt with by the States Par  es as speedily as 
possible and granted free of charge.

A  31
S   D   

T  P

The Court shall, without prejudice to the powers 
and responsibili  es of the Assembly under the 
Statute, make provisions for appropriate modes 
of se  lement of:

(a) Disputes arising out of contracts 
and other disputes of a private law 
character to which the Court is a party;

(b) Disputes involving any person referred 
to in the present Agreement who, by 
reason of his or her offi  cial posi  on or 
func  on in connec  on with the Court, 
enjoys immunity, if such immunity has 
not been waived.

A  32
S   D    

I   A   
P  A

1.  All diff erences arising out of the 
interpreta  on or applica  on of the present 
Agreement between two or more States 
Par  es or between the Court and a State 
Party shall be se  led by consulta  on, 
nego  a  on or other agreed mode of 
se  lement.

2.  If the diff erence is not se  led in accordance 
with paragraph 1 of this ar  cle within three 
months following a wri  en request by one 
of the par  es to the diff erence, it shall, 
at the request of either party, be referred 
to an arbitral tribunal according to the 
procedure set forth in paragraphs 3 to 6 of 
this ar  cle.

3.  The arbitral tribunal shall be composed of 
three members: one to be chosen by each 
party to the diff erence and the third, who 
shall be the chairman of the tribunal, to be 
chosen by the other two members. If either 
party has failed to make its appointment 
of a member of the tribunal within two 
months of the appointment of a member 
by the other party, that other party may 
invite the President of the Interna  onal 
Court of Jus  ce to make such appointment. 
Should the fi rst two members fail to agree 
upon the appointment of the chairman of 
the tribunal within two months following 
their appointment, either party may invite 
the President of the Interna  onal Court of 
Jus  ce to choose the chairman.
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4.  Unless the par  es to the diff erence 
otherwise agree, the arbitral tribunal shall 
determine its own procedure and the 
expenses shall be borne by the par  es as 
assessed by the tribunal.

5.  The arbitral tribunal, which shall decide by 
a majority of votes, shall reach a decision 
on the diff erence on the basis of the 
provisions of the present Agreement and 
the applicable rules of interna  onal law. 
The decision of the arbitral tribunal shall 
be fi nal and binding on the par  es to the 
diff erence.

6.  The decision of the arbitral tribunal shall 
be communicated to the par  es to the 
diff erence, to the Registrar and to the 
Secretary-General.

A  33
A    
P  A

The present Agreement is without prejudice to 
relevant rules of interna  onal  law, including 
interna  onal humanitarian law. 

A  34
S , R , A , 

A   A

1.  The present Agreement shall be open for 
signature by all States from September  10, 
2002 un  l June 30, 2004 at United Na  ons 
Headquarters in New York.

2.  The present Agreement is subject to 
ra  fi ca  on, acceptance or approval by 
signatory States. Instruments of ra  fi ca  on, 
acceptance or approval shall be deposited 
with the Secretary-General.

3.  The present Agreement shall remain open 
for accession by all States. The instruments 
of accession shall be deposited with the 
Secretary-General.

A  35
E   F

1.  The present Agreement shall enter into 
force 30 days a  er the date of deposit 
with the Secretary-General of the 10th 
instrument of ra  fi ca  on, acceptance, 
approval or accession.

2.  For each State ra  fying, accep  ng, 
approving or acceding to the present 
Agreement a  er the deposit of the 10th 
instrument of ra  fi ca  on, acceptance, 
approval or accession, the Agreement shall 
enter into force on the 30th day following 
the deposit with the Secretary-General of 
its instrument of ra  fi ca  on, acceptance, 
approval or accession.

A  36
A

1. Any State Party may, by wri  en 
communica  on addressed to the 
Secretariat of the Assembly, propose 
amendments to the present Agreement. 
The Secretariat shall circulate such 
communica  on to all States Par  es and 
the Bureau of the Assembly with a request 
that States Par  es no  fy the Secretariat 
whether they favour a Review Conference 
of States Par  es to discuss the proposal.

2.  If, within three months from the date 
of circula  on by the Secretariat of the 
Assembly, a majority of States Par  es no  fy 
the Secretariat that they favour a Review 
Conference, the Secretariat shall inform 
the Bureau of the Assembly with a view to 
convening such a Conference in connec  on 
with the next regular or special session of 
the Assembly.

3.  The adop  on of an amendment on which 
consensus cannot be reached shall require 
a two-thirds majority of States Par  es 
present and vo  ng, provided that a 
majority of States Par  es is present.
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4. The Bureau of the Assembly shall 
immediately no  fy the Secretary-
General of any amendment that has been 
adopted by the States Par  es at a Review 
Conference. The Secretary-General shall 
circulate to all States Par  es and signatory 
States any amendment adopted at a Review 
Conference.

5.  An amendment shall enter into force 
for States Par  es which have ra  fi ed or 
accepted the amendment 60 days a  er 
two-thirds of the States which were Par  es 
at the date of adop  on of the amendment 
have deposited instruments of ra  fi ca  on 
or acceptance with the Secretary-General.

6.  For each State Party ra  fying or accep  ng 
an amendment a  er the deposit of 
the required number of instruments of 
ra  fi ca  on or acceptance, the amendment 
shall enter into force on the 60th day 
following the deposit of its instrument of 
ra  fi ca  on or acceptance.

7.  A State which becomes a Party to the 
present Agreement a  er the entry into 
force of an amendment in accordance with 
paragraph 5 shall, failing an expression of 
diff erent inten  on by that State:

(a)  Be considered a Party to the present 
Agreement as so amended; and

(b) Be considered a Party to the 
unamended Agreement in rela  on 
to any State Party not bound by the 
amendment.

A  37
D

1.  A State Party may, by wri  en no  fi ca  on 
addressed to the Secretary-General, 
denounce the present Agreement. The 
denuncia  on shall take eff ect one year 
a  er the date of receipt of the no  fi ca  on, 
unless the no  fi ca  on specifi es a later 
date.

2.  The denuncia  on shall not in any way 
aff ect the duty of any State Party to fulfi l 
any obliga  on embodied in the present 
Agreement to which it would be subject 
under interna  onal law independently of 
the present Agreement.

A  38
D

The Secretary-General shall be the depositary of 
the present Agreement.

A  39
A  T

The original of the present Agreement, of which 
the Arabic, Chinese, English, French, Russian 
and Spanish texts are equally authen  c, shall be 
deposited with the Secretary-General.

IN WITNESS THEREOF, the undersigned, being 
duly authorized thereto, have signed the 
present Agreement.
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P

The Interna  onal Criminal Court and the United 
Na  ons,

Bearing in mind the Purposes and Principles 
of the Charter of the United Na  ons,

Recalling that the Rome Statute of the 
Interna  onal Criminal Court reaffi  rms the 
Purposes and Principles of the Charter of the 
United Na  ons,

No  ng the important role assigned to the 
Interna  onal Criminal Court in dealing with 
the most serious crimes of concern to the 
interna  onal community as a whole, as referred 
to in the Rome Statute, and which threaten the 
peace, security and well-being of the world,

Bearing in mind that, in accordance with 
the Rome Statute, the Interna  onal Criminal 
Court is established as an independent 
permanent ins  tu  on in rela  onship with the 
United Na  ons system,

Recalling also that, in accordance with 
Ar  cle 2 of the Rome Statute, the Interna  onal 
Criminal Court shall be brought into rela  onship 
with the United Na  ons through an agreement 
to be approved by the Assembly of the States 
Par  es to the Rome Statute and therea  er 
concluded by the President of the Court on its 
behalf,

Recalling further General Assembly 
resolu  on 58/79 of December 9, 2003 calling 
for the conclusion of a rela  onship agreement 
between the United Na  ons and the 
Interna  onal Criminal Court,

No  ng the responsibili  es of the 
Secretary-General of the United Na  ons under 
the provisions of the Rome Statute of the 
Interna  onal Criminal Court, 

Desiring to make provision for a mutually 
benefi cial rela  onship whereby the discharge 

Negotiated Relationship Agreement between the
International Criminal Court and the United Nations

of respec  ve responsibili  es of the United 
Na  ons and the Interna  onal Criminal Court 
may be facilitated,

Taking into account for this purpose the 
provisions of the Charter of the United Na  ons 
and the provisions of the Rome Statute of the 
Interna  onal Criminal Court,

Have agreed as follows:

I. G  P

A  1
P    A

1.  The present Agreement, which is entered 
into by the United Na  ons and the 
Interna  onal Criminal Court (“the Court”), 
pursuant to the provisions of the Charter of 
the United Na  ons (“the Charter”) and the 
Rome Statute of the Interna  onal Criminal 
Court (“the Statute”), respec  vely, defi nes 
the terms on which the United Na  ons and 
the Court shall be brought into rela  onship.

2.  For the purposes of this Agreement, “the 
Court” shall also include the Secretariat of 
the Assembly of States Par  es.

A  2
P

1.  The United Na  ons recognizes the 
Court as an independent permanent 
judicial ins  tu  on which, in accordance 
with Ar  cles 1 and 4 of the Statute, has 
interna  onal legal personality and such 
legal capacity as may be necessary for the 
exercise of its func  ons and the fulfi lment 
of its purposes.

2.  The Court recognizes the responsibili  es of 
the United Na  ons under the Charter.
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3.  The United Na  ons and the Court respect 
each other’s status and mandate.

A  3
O   C   

C

The United Na  ons and the Court agree that, 
with a view to facilita  ng the eff ec  ve discharge 
of their respec  ve responsibili  es, they shall 
cooperate closely, whenever appropriate, with 
each other and consult each other on ma  ers 
of mutual interest pursuant to the provisions of 
the present Agreement and in conformity with 
the respec  ve provisions of the Charter and 
the Statute.

II. I  R

A  4
R  R

1.  Subject to the applicable provisions of 
the Rules of Procedure and Evidence 
of the Court (“the Rules of Procedure 
and Evidence”), the Secretary-General 
of the United Na  ons (“the Secretary-
General”) or his/her representa  ve shall 
have a standing invita  on to a  end public 
hearings of the Chambers of the Court that 
relate to cases of interest to the United 
Na  ons and any public mee  ngs of the 
Court.

2.  The Court may a  end and par  cipate in 
the work of the General Assembly of the 
United Na  ons in the capacity of observer. 
The United Na  ons shall, subject to the 
rules and prac  ce of the bodies concerned, 
invite the Court to a  end mee  ngs and 
conferences convened under the auspices 
of the United Na  ons where observers are 
allowed and whenever ma  ers of interest 
to the Court are under discussion.

3.  Whenever the Security Council considers 
ma  ers related to the ac  vi  es of the 
Court, the President of the Court (“the 
President”) or the Prosecutor of the 

Court (“the Prosecutor”) may address the 
Council, at its invita  on, in order to give 
assistance with regard to ma  ers within 
the jurisdic  on of the Court.

A  5
E   I

1.  Without prejudice to other provisions of 
the present Agreement concerning the 
submission of documents and informa  on 
concerning par  cular cases before the 
Court, the United Na  ons and the Court 
shall, to the fullest extent possible and 
prac  cable, arrange for the exchange of 
informa  on and documents of mutual 
interest. In par  cular:

(a) The Secretary-General shall:

(i) Transmit to the Court informa  on 
on developments related to the 
Statute which are relevant to 
the work of the Court, including 
informa  on on communica  ons 
received by the Secretary-General 
in the capacity of depositary of 
the Statute or depositary of any 
other agreements which relate 
to the exercise by the Court of its 
jurisdic  on;

(ii) Keep the Court informed regarding 
the implementa  on of Ar  cle 123, 
paragraphs 1 and 2, of the Statute 
rela  ng to the convening by 
the Secretary-General of review 
conferences;

(iii)  In addi  on to the requirement 
provided in Ar  cle 121, paragraph 
7, of the Statute, circulate to all 
States Members of the United 
Na  ons or members of specialized 
agencies or of the Interna  onal 
Atomic Energy Agency which are 
not par  es to the Statute the 
text of any amendment adopted 
pursuant to Ar  cle 121 of the 
Statute;
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(b) The Registrar of the Court (“the 
Registrar”) shall:

(i)  In accordance with the Statute 
and the Rules of Procedure and 
Evidence, provide  informa  on 
and documenta  on rela  ng to 
pleadings, oral proceedings, 
judgements and orders of the 
Court in cases which may be of 
interest to the United Na  ons 
generally, and par  cularly in 
those cases which involve crimes 
commi  ed against the personnel 
of the United Na  ons or that 
involve the improper use of the 
fl ag, insignia or uniform of the 
United Na  ons resul  ng in death 
or serious personal injury as 
well as any cases involving the 
circumstances referred to under 
Ar  cle 16, 17, or 18, paragraph 1 
or 2, of the present Agreement;

(ii)  Furnish to the United Na  ons, 
with the concurrence of the Court 
and subject to its Statute and 
rules, any informa  on rela  ng to 
the work of the Court requested 
by the Interna  onal Court of 
Jus  ce in accordance with its 
Statute;

2.  The United Na  ons and the Court shall 
make every eff ort to achieve maximum 
coopera  on with a view to avoiding 
undesirable duplica  on in the collec  on, 
analysis, publica  on and dissemina  on 
of informa  on rela  ng to ma  ers of 
mutual interest. They shall strive, where 
appropriate, to combine their eff orts to 
secure the greatest possible usefulness 
and u  liza  on of such informa  on.

A  6
R    U  N

The Court may, if it deems it appropriate, 
submit reports on its ac  vi  es to the United 
Na  ons through the Secretary-General.

A  7
A  I

The Court may propose items for considera  on 
by the United Na  ons. In such cases, the 
Court shall no  fy the Secretary-General of its 
proposal and provide any relevant informa  on. 
The Secretary-General shall, in accordance with 
his/her authority, bring such item or items to 
the a  en  on of the General Assembly or the 
Security Council, and also to any other United 
Na  ons organ concerned, including organs of 
United Na  ons programmes and funds.

A  8
P  A

1.  The United Na  ons and the Court agree to 
consult and cooperate as far as prac  cable 
regarding personnel standards, methods 
and arrangements.

2.  The United Na  ons and the Court agree to:

(a)  Periodically consult on ma  ers 
of mutual interest rela  ng to the 
employment of their offi  cers and 
staff , including condi  ons of service, 
the dura  on of appointments, 
classifi ca  on, salary scale and 
allowances, re  rement and pension 
rights and staff  regula  ons and rules;

(b)  Cooperate in the temporary 
interchange of personnel, where 
appropriate, making due provision for 
the reten  on of seniority and pension 
rights;

(c)  Strive for maximum coopera  on in 
order to achieve the most effi  cient use 
of specialized personnel, systems and 
services.

A  9
A  C

The United Na  ons and the Court shall consult, 
from  me to  me, concerning the most effi  cient 
use of facili  es, staff  and services with a view 
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to avoiding the establishment and opera  on 
of overlapping facili  es and services. They 
shall also consult to explore the possibility of 
establishing common facili  es or services in 
specifi c areas, with due regard for cost savings.

A  10
S   F

1.  The United Na  ons agrees that, upon 
the request of the Court, it shall, subject 
to availability, provide on a reimbursable 
basis, or as otherwise agreed, for the 
purposes of the Court such facili  es and 
services as may be required, including for 
the mee  ngs of the Assembly of States 
Par  es (“the Assembly”), its Bureau or 
subsidiary bodies, including transla  on and 
interpreta  on services, documenta  on 
and conference services. When the United 
Na  ons is unable to meet the request 
of the Court, it shall no  fy the Court 
accordingly, giving reasonable no  ce.

2.  The terms and condi  ons on which any such 
facili  es or services of the United Na  ons 
may be provided shall, as appropriate, 
be the subject of supplementary 
arrangements.

A  11
A   U  N  H

The United Na  ons and the Court shall 
endeavour, subject to their respec  ve rules, 
to facilitate access by the representa  ves of all 
States Par  es to the Statute, representa  ves 
of the Court and observers in the Assembly, as 
provided for in Ar  cle 112, paragraph 1, of the 
Statute, to United Na  ons Headquarters when 
a mee  ng of the Assembly is to be held. This 
shall also apply, as appropriate, to mee  ngs of 
the Bureau or subsidiary bodies.

A  12
L -

The judges, the Prosecutor, the Deputy 
Prosecutors, the Registrar and the staff /offi  cials 
of the Offi  ce of the Prosecutor and the Registry 
shall be en  tled, in accordance with such 
special arrangements as may be concluded 
between the Secretary-General and the Court, 
to use the laissez-passer of the United Na  ons 
as a valid travel document where such use is 
recognized by States in agreements defi ning the  
privileges and immuni  es of the Court. Staff  of 
“the Registry” includes staff  of the Presidency 
and of the Chambers, pursuant to Ar  cle 44 
of the Statute, and staff  of the Secretariat of 
the Assembly of States Par  es, pursuant to 
paragraph 3 of the Annex of Resolu  on ICC-
ASP/2/Res.3.

A  13
F  M

1.  The United Na  ons and the Court agree that 
the condi  ons under which any funds may 
be provided to the Court by a decision of 
the General Assembly of the United Na  ons 
pursuant to Ar  cle 115 of the Statute shall 
be subject to separate arrangements. The 
Registrar shall inform the Assembly of the 
making of such arrangements.

2.  The United Na  ons and the Court further 
agree that the costs and expenses resul  ng 
from coopera  on or the provision of 
services pursuant to the present Agreement 
shall be subject to separate arrangements 
between the United Na  ons and the Court. 
The Registrar shall inform the Assembly of 
the making of such arrangements.

3.  The United Na  ons may, upon request of 
the Court and subject to paragraph 2 of 
this ar  cle, provide advice on fi nancial and 
fi scal ques  ons of interest to the Court.
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A  14
O  A  C  

  C

The United Na  ons and the Court shall consult, 
when appropriate, on the registra  on or fi ling 
and recording with the United Na  ons of 
agreements concluded by the Court with States 
or interna  onal organiza  ons.

III. C   
J  A

A  15
G  P   

C  
 U  N    C

1.  With due regard to its responsibili  es and 
competence under the Charter and subject 
to its rules as defi ned under the applicable 
interna  onal law, the United Na  ons 
undertakes to cooperate with the Court and 
to provide to the Court such informa  on 
or documents as the Court may request 
pursuant to Ar  cle 87, paragraph 6, of the 
Statute.

2.  The United Na  ons or its programmes, 
funds and offi  ces concerned may agree 
to provide to the Court other forms of 
coopera  on and assistance compa  ble 
with the provisions of the Charter and the 
Statute.

3.  In the event that the disclosure of 
informa  on or documents or the 
provision of other forms of coopera  on 
would endanger the safety or security 
of current or former personnel of the 
United Na  ons or otherwise prejudice 
the security or proper conduct of any 
opera  on or ac  vity of the United Na  ons, 
the Court may order, par  cularly at the 
request of the United Na  ons, appropriate 
measures of protec  on. In the absence of 
such measures, the United Na  ons shall 
endeavour to disclose the informa  on or 

documents or to provide the requested 
coopera  on, while reserving the right 
to take its own measures of protec  on, 
which may include withholding of some 
informa  on or documents or their 
submission in an appropriate form, 
including the introduc  on of redac  ons.

A  16
T    O    

U  N

1.  If the Court requests the tes  mony of an 
offi  cial of the United Na  ons or one of its 
programmes, funds or offi  ces, the United 
Na  ons undertakes to cooperate with the 
Court and, if necessary and with due regard 
to its responsibili  es and competence 
under the Charter and the Conven  on on 
the Privileges and Immuni  es of the United 
Na  ons and subject to its rules, shall waive 
that person’s obliga  on of confi den  ality.

2.  The Secretary-General shall be authorized 
by the Court to appoint a representa  ve 
of the United Na  ons to assist any offi  cial 
of the United Na  ons who appears as a 
witness before the Court.

A  17
C    

S  C    
U  N    C

1.  When the Security Council, ac  ng under 
Chapter VII of the Charter of the United 
Na  ons, decides to refer to the Prosecutor 
pursuant to Ar  cle 13, paragraph (b), of the 
Statute, a situa  on in which one or more 
of the crimes referred to in ar  cle 5 of the 
Statute appears to have been commi  ed, 
the Secretary-General shall immediately 
transmit the wri  en decision of the 
Security Council to the Prosecutor together 
with documents and other materials that 
may be per  nent to the decision of the 
Council. The Court undertakes to keep the 
Security Council informed in this regard 
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in accordance with the Statute and the 
Rules of Procedure and Evidence. Such 
informa  on shall be transmi  ed through 
the Secretary-General.

2.  When the Security Council adopts under 
Chapter VII of the Charter a resolu  on 
reques  ng the Court, pursuant to ar  cle 16 
of the Statute, not to commence or proceed 
with an inves  ga  on or prosecu  on, this 
request shall immediately be transmi  ed 
by the Secretary-General to the President 
of the Court and the Prosecutor. The Court 
shall inform the Security Council through 
the Secretary-General of its receipt of 
the above request and, as appropriate, 
inform the Security Council through the 
Secretary-General of ac  ons, if any, taken 
by the Court in this regard.

3.  Where a ma  er has been referred to the 
Court by the Security Council and the 
Court makes a fi nding, pursuant to Ar  cle 
87, paragraph 5(b) or paragraph 7, of the 
Statute, of a failure by a State to cooperate 
with the Court, the Court shall inform the 
Security Council or refer the ma  er to it, 
as the case may be, and the Registrar shall 
convey to the Security Council through 
the Secretary-General the decision of the 
Court, together with relevant informa  on 
in the case. The Security Council, through 
the Secretary-General, shall inform the 
Court through the Registrar of ac  on, if 
any, taken by it under the circumstances.

A  18
C    

U  N    P

1.  With due regard to its responsibili  es and 
competence under the Charter of the 
United Na  ons and subject to its rules, the 
United Na  ons undertakes to cooperate 
with the Prosecutor and to enter with 
the Prosecutor into such arrangements 
or, as appropriate, agreements as may be 
necessary to facilitate such coopera  on, in 
par  cular when the Prosecutor exercises, 

under Ar  cle 54 of the Statute, his or 
her du  es and powers with respect to 
inves  ga  on and seeks the coopera  on of 
the United Na  ons in accordance with that 
ar  cle.

2.  Subject to the rules of the organ concerned, 
the United Na  ons undertakes to cooperate 
in rela  on to requests from the Prosecutor 
in providing such addi  onal informa  on 
as he or she may seek, in accordance with 
Ar  cle 15, paragraph 2, of the Statute, from 
organs of the United Na  ons in connec  on 
with inves  ga  ons ini  ated proprio motu 
by the Prosecutor pursuant to that ar  cle. 
The Prosecutor shall address a request for 
such informa  on to the Secretary-General, 
who shall convey it to the presiding offi  cer 
or other appropriate offi  cer of the organ 
concerned.

3.  The United Na  ons and the Prosecutor 
may agree that the United Na  ons 
provide documents or informa  on to the 
Prosecutor on condi  on of confi den  ality 
and solely for the purpose of genera  ng 
new evidence and that such documents or 
informa  on shall not be disclosed to other 
organs of the Court or to third par  es, at 
any stage of the proceedings or therea  er, 
without the consent of the United Na  ons.

4.  The Prosecutor and the United Na  ons or its 
programmes, funds and offi  ces concerned 
may enter into such arrangements as 
may be necessary to facilitate their 
coopera  on for the implementa  on of 
this ar  cle, in par  cular in order to ensure 
the confi den  ality of informa  on, the 
protec  on of any person, including former 
or current United Na  ons personnel, and 
the security or proper conduct of any 
opera  on or ac  vity of the United Na  ons.

A  19
R  C  U  N  

P   I

If the Court seeks to exercise its jurisdic  on 
over a person who is alleged to be criminally 
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responsible for a crime within the jurisdic  on 
of the Court and if, in the circumstances, such 
person enjoys, according to the Conven  on on 
the Privileges and Immuni  es of the United 
Na  ons and the relevant rules of interna  onal 
law, any privileges and immuni  es as are 
necessary for the independent exercise of his 
or her work for the United Na  ons, the United 
Na  ons undertakes to cooperate fully with the 
Court and to take all necessary measures to 
allow the Court to exercise its jurisdic  on, in 
par  cular by waiving any such privileges and 
immuni  es in accordance with the Conven  on 
on the Privileges and Immuni  es of the United 
Na  ons and the relevant rules of interna  onal 
law.

A  20
P   C

If the United Na  ons is requested by the Court 
to provide informa  on or documenta  on in 
its custody, possession or control which was 
disclosed to it in confi dence by a State or 
an intergovernmental, interna  onal or non-
governmental organiza  on or an individual, 
the United Na  ons shall seek the consent of 
the originator to disclose that informa  on or 
documenta  on or, where appropriate, will 
inform the Court that it may seek the consent 
of the originator for the United Na  ons to 
disclose that informa  on or documenta  on. If 
the originator is a State Party to the Statute and 
the United Na  ons fails to obtain its consent 
to disclosure within a reasonable period of 
 me, the United Na  ons shall inform the Court 

accordingly, and the issue of disclosure shall be 
resolved between the State Party concerned 
and the Court in accordance with the Statute. 
If the originator is not a State Party to the 
Statute and refuses to consent to disclosure, 
the United Na  ons shall inform the Court that it 
is unable to provide the requested informa  on 
or documenta  on because of a pre-exis  ng 
obliga  on of confi den  ality to the originator.

IV. F  P

A  21
S  A    

I
  P  A

The Secretary-General and the Court may, 
for the purpose of implemen  ng the present 
Agreement, make such supplementary 
arrangements as may be found appropriate.

A  22
A

The present Agreement may be amended by 
agreement between the United Na  ons and the 
Court. Any such amendment shall be approved 
by the General Assembly of the United Na  ons 
and by the Assembly in accordance with Ar  cle 
2 of the Statute. The United Na  ons and the 
Court shall no  fy each other in wri  ng of the 
date of such approval, and the Agreement shall 
enter into force on the date of the later of the 
said approvals.

A  23
E   F

The present Agreement shall be approved by 
the General Assembly of the United Na  ons and 
by the Assembly in accordance with Ar  cle 2 of 
the Statute. The United Na  ons and the Court 
shall no  fy each other in wri  ng of the date of 
such approval. The Agreement shall therea  er 
enter into force upon signature.

In witness thereof, the undersigned have 
signed the present Agreement.

Signed this _______ day of ___________ 
at United Na  ons Headquarters in New York 
in two copies in all the offi  cial languages of the 
United Na  ons and the Court, of which the 
English and French texts shall be authen  c.
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Headquarters Agreement between the 
International Criminal Court and the Host State

ICC-BD/04-01-08
Date of entry into force: March 1, 2008

Offi  cial Journal Publication

The Interna  onal Criminal Court and the 
Kingdom of the Netherlands, 

Whereas the Rome Statute of the Interna  onal 
Criminal Court adopted on July 17, 1998 by 
the United Na  ons Diploma  c Conference of 
Plenipoten  aries established the Interna  onal 
Criminal Court with power to exercise its 
jurisdic  on over persons for the most serious 
crimes of interna  onal concern;

Whereas Ar  cle 3, paragraphs 1 and 2, of the 
Rome Statute respec  vely provide that the seat 
of the Court shall be established at The Hague 
in the Netherlands and that the Court shall 
enter into a headquarters agreement with the 
host State, to be approved by the Assembly of 
States Par  es and therea  er concluded by the 
President of the Court on its behalf;

Whereas Ar  cle 4 of the Rome Statute provides 
that the Court shall have interna  onal legal 
personality and such legal capacity as may be 
necessary for the exercise of its func  ons and 
the fulfi lment of its purposes;

Whereas Ar  cle 48 of the Rome Statute 
provides that the Court shall enjoy in the 
territory of each State Party such privileges and 
immuni  es as are necessary for the fulfi lment 
of its purposes;

Whereas Ar  cle 103, paragraph 4, of the Rome 
Statute provides that, if no State is designated 
under paragraph 1 of that ar  cle, sentences of 
imprisonment shall be served in a prison facility 
made available by the host State in accordance 
with the condi  ons set out in the headquarters 
agreement;

Whereas the Assembly of States Par  es, at 
the third mee  ng of its fi rst session held 

from September 3 to 10, 2002, adopted Basic 
principles governing a headquarters agreement 
to be nego  ated between the Court and the 
host country, and adopted the Agreement on 
Privileges and Immuni  es of the Interna  onal 
Criminal Court;

Whereas the Court and the host State wish to 
conclude an agreement to facilitate the smooth 
and effi  cient func  oning of the Court in the 
host State;

Have agreed as follows:

C  I
G  P

A  1
U   

For the purpose of this Agreement:

(a)  “the Statute” means the Rome Statute of 
the Interna  onal Criminal Court adopted 
on July 17, 1998 by the United Na  ons 
Diploma  c Conference of Plenipoten  aries 
on the Establishment of an Interna  onal 
Criminal Court;

(b)  “the Court” means the Interna  onal 
Criminal Court established by the Statute; 
for the purpose of this Agreement, the 
Secretariat shall be an integral part of the 
Court;

(c)  “the host State” means the Kingdom of the 
Netherlands;

(d)  “the par  es” means the Court and the host 
State;
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(e)  “States Par  es” means States Par  es to the 
Statute;

(f)  “representa  ves of States” means all 
delegates, deputy delegates, advisers, 
technical experts, secretaries, and any 
other accredited members of delega  ons;

(g)  “the Assembly” means the Assembly of 
States Par  es;

(h)  “the Bureau” means the Bureau of the 
Assembly;

(i)  “subsidiary bodies” means the bodies 
established by the Assembly or the Bureau;

(j)  “the offi  cials of the Court” means the 
judges, the Prosecutor, the Deputy 
Prosecutors, the Registrar, the Deputy 
Registrar and staff  of the Court;

(k)  “the judges” means the judges of the Court 
elected by the Assembly in accordance 
with Ar  cle 36, paragraph 6, of the Statute;

(I)  “the Presidency” means the organ 
composed of the President and the First 
and Second Vice Presidents of the Court in 
accordance with Ar  cle 38, paragraph 3, of 
the Statute;

(m)  “the President” means the President of the 
Court elected by the judges in accordance 
with Ar  cle 38, paragraph 1, of the Statute;

(n)  “the Prosecutor” means the Prosecutor 
elected by the Assembly in accordance 
with Ar  cle 42, paragraph 4, of the Statute;

(o)  “the Deputy Prosecutors” means the 
Deputy Prosecutors elected by the 
Assembly in accordance with Ar  cle 42, 
paragraph 4, of the Statute;

(p)  “the Registrar” means the Registrar elected 
by the judges in accordance with Ar  cle 43, 
paragraph 4, of the Statute;

(q)  “the Deputy Registrar” means the 
Deputy Registrar elected by the judges in 
accordance with Ar  cle 43, paragraph 4, of 
the Statute;

(r) “staff  of the Court” means the staff  of the 
Registry and the Offi  ce of the Prosecutor 
as referred to in Ar  cle 44 of the Statute. 
Staff  of the Registry includes staff  of the 
Presidency and of Chambers, and staff  of 
the Secretariat;

(s)  “the Secretariat” means the Secretariat of 
the Assembly established by Resolu  on 
ICC-ASP/2/Res.3 of September 12, 2003;

(t) “interns” means graduates or 
postgraduates who, not being members 
of staff  of the Court, have been accepted 
by the Court into the internship 
programme of the Court for the purpose 
of performing certain tasks for the Court 
without receiving a salary from the Court;

(u)  “visi  ng professionals” means persons 
who, not being members of staff  of the 
Court, have been accepted by the Court 
into the visi  ng professional programme 
of the Court for the purpose of providing 
exper  se and performing certain tasks 
for the Court without receiving a salary 
from the Court;

(v)  “counsel” means defence counsel and 
the legal representa  ves of vic  ms;

(w)  “witnesses,” “vic  ms” and “experts” 
means persons designated as such by the 
Court;

(x)  “the premises of the Court” means 
buildings, parts of buildings and areas, 
including installa  ons and facili  es 
made available to, maintained, occupied 
or used by the Court in the host State 
in connec  on with its func  ons and 
purposes, including deten  on of a 
person, or in connec  on with mee  ngs 
of the Assembly, including its Bureau and 
subsidiary bodies;

(y)  “the Ministry of Foreign Aff airs” means 
the Ministry of Foreign Aff airs of the host 
State;
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(z)  “the competent authori  es” means 
na  onal, provincial, municipal and other 
competent authori  es under the laws, 
regula  ons and customs of the host 
State;

(aa) “the Agreement on Privileges and 
Immuni  es of the Court” means the 
Agreement on Privileges and Immuni  es 
of the Interna  onal Criminal Court 
referred to in Ar  cle 48 of the Statute 
and adopted at the third mee  ng of the 
fi rst session of the Assembly held from 
September 3 to 10, 2002 at the United 
Na  ons Headquarters in New York;

(bb)  “the Vienna Conven  on” means the 
Vienna Conven  on on Diploma  c 
Rela  ons of April 18, 1961;

(cc)  “the Rules of Procedure and Evidence” 
means the Rules of Procedure and 
Evidence adopted in accordance with 
Ar  cle 51 of the Statute.

A  2
P   S    A

This Agreement shall regulate ma  ers rela  ng 
to or arising out of the establishment and 
the proper func  oning of the Court in the 
host State. It shall, inter alia, provide for the 
long-term stability and independence of the 
Court and facilitate its smooth and effi  cient 
func  oning, including, in par  cular, its needs 
with regard to all persons required by the Court 
to be present at its seat and with regard to the 
transfer of informa  on, poten  al evidence and 
evidence into and out of the host State. This 
Agreement shall also regulate ma  ers rela  ng 
to or arising out of the establishment and 
proper func  oning of the Secretariat in the host 
State, and its provisions shall apply, muta  s 
mutandis, to the Secretariat.

This Agreement shall, as appropriate, 
regulate ma  ers rela  ng to the Assembly, 
including its Bureau and subsidiary bodies.

C  II
S    C

A  3
L  S   

J  P    C

The Court shall have interna  onal legal 
personality In accordance with Ar  cle 4, 
paragraph 1, of the Statute, and shall also have 
such legal capacity as may be necessary for 
the exercise of its func  ons and the fulfi lment 
of its purposes. It shall, in par  cular, have the 
capacity to contract, to acquire and to dispose 
of immovable and movable property and to 
par  cipate in legal proceedings.

A  4
F   A

1.  The host State guarantees to the Assembly, 
including its Bureau and subsidiary bodies, 
full freedom of assembly, including freedom 
of discussion, decision and publica  on.

2.  The host State shall take all necessary 
measures to ensure that no impediment is 
placed in the way of conduc  ng mee  ngs 
convened by the Assembly, including its 
Bureau and subsidiary bodies.

A  5
P , I   

F    C

The Court shall enjoy, in the territory of the host 
State, such privileges, immuni  es and facili  es as 
are necessary for the fulfi lment of its purposes.

A  6
I    P  

  C

1.  The premises of the Court shall be inviolable. 
The competent authori  es shall ensure 
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that the Court is not dispossessed and/or 
deprived of all or any part of its premises 
without its express consent.

2.  The competent authori  es shall not enter 
the premises of the Court to perform 
any offi  cial duty, except with the express 
consent, or at the request of the Registrar, 
or a member of staff  of the Court designated 
by him or her. Judicial ac  ons and the 
service or execu  on of legal process, 
including the seizure of private property, 
cannot be enforced on the premises of 
the Court except with the consent of and 
in accordance with condi  ons approved by 
the Registrar.

3.  In case of fi re or other emergency requiring 
prompt protec  ve ac  on, or in the event 
that the competent authori  es have 
reasonable cause to believe that such an 
emergency has occurred or is about to 
occur on the premises of the Court, the 
consent of the Registrar, or a member of 
staff  of the Court designated by him or her, 
to any necessary entry into the premises of 
the Court shall be presumed if neither of 
them can be contacted in  me.

4.  Subject to paragraphs 1, 2 and 3 of this 
Ar  cle, the competent authori  es shall 
take the necessary ac  on to protect the 
premises of the Court against fi re or other 
emergency.

5.  The Court shall prevent its premises from 
being used as a refuge by persons who are 
avoiding arrest or the proper administra  on 
of jus  ce under any law of the host State.

A  7
P    P  
  C   T  V

1.  The competent authori  es shall take all 
eff ec  ve and adequate measures to ensure 
the security and protec  on of the Court and 
to ensure that the tranquility of the Court 
is not disturbed by the intrusion of persons 
or groups from outside the premises of the 

Court or by disturbances in their immediate 
vicinity, and shall provide to the premises 
of the Court the appropriate protec  on as 
may be required.

2.  If so requested by the Registrar, the 
competent authori  es shall provide 
adequate police force necessary for the 
preserva  on of law and order on the 
premises of the Court or in the immediate 
vicinity thereof, and for the removal of 
persons therefrom.

3.  The competent authori  es shall take 
all reasonable steps to ensure that the 
ameni  es of the premises of the Court are 
not prejudiced and that the purposes for 
which the premises are required are not 
obstructed by any use made of the land 
or buildings in the vicinity of the premises. 
The Court shall take all reasonable steps to 
ensure that the ameni  es of the land in the 
vicinity of the premises are not prejudiced 
by any use made of the land or buildings in 
the premises.

A  8
L   A    

P    C

1.  The premises of the Court shall be under 
the control and authority of the Court, as 
provided under this Agreement.

2.  Except as otherwise provided in this 
Agreement, the laws and regula  ons of the 
host State shall apply on the premises of 
the Court.

3.  The Court shall have the power to make 
rules, opera  ve within its premises, as 
are necessary for the carrying out of 
its func  ons. The Court shall promptly 
inform the competent authori  es upon 
the adop  on of such rules. No laws or 
regula  ons of the host State which are 
inconsistent with rules of the Court under 
this paragraph shall, to the extent of such 
inconsistency, be enforceable within the 
premises of the Court.
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4.  The Court may expel or exclude persons 
from the premises of the Court for viola  on 
of its rules and shall inform in advance the 
competent authori  es of such measures.

5.  Subject to the rules referred to in paragraph 
3 of this Ar  cle, and consistent with the 
laws and regula  ons of the host State, only 
staff  of the Court shall be allowed to carry 
arms on the premises of the Court.

6.  The Registrar shall no  fy the host State of 
the name and iden  ty of each staff  member 
of the Court who is en  tled to carry arms 
on the premises of the Court, as well as the 
name, type, calibre and serial number of 
the arm or arms at his or her disposi  on.

7.  Any dispute between the Court and the 
host State as to whether rules of the Court 
come within the ambit of this provision or 
as to whether laws or regula  ons of the 
host State are inconsistent with rules of the 
Court under this provision shall promptly 
be se  led by the procedure set out in 
Ar  cle 55 of this Agreement. Pending such 
se  lement, the rule of the Court shall apply 
and the law and/or regula  on of the host 
State shall be inapplicable on the premises 
of the Court to the extent that the Court 
claims it to be inconsistent with its rules.

A  9
P  S    
P    C

1.  The competent authori  es shall secure, 
upon the request of the Registrar or a 
member of staff  of the Court designated 
by him or her, on fair and equitable 
condi  ons, the public services needed by 
the Court such as, but not limited to, postal, 
telephone, telegraphic services, any means 
of communica  on, electricity, water, gas, 
sewage, collec  on of waste, fi re protec  on 
and cleaning of public streets including 
snow removal.

2.  In cases where the services referred to 
in paragraph 1 of this ar  cle are made 
available to the Court by the competent 
authori  es, or where the prices thereof 
are under their control, the rates for 
such services shall not exceed the lowest 
comparable rates accorded to essen  al 
agencies and organs of the host State.

3.  In case of any interrup  on or threatened 
interrup  on of any such services, the Court 
shall be accorded the priority given to 
essen  al agencies and organs of the host 
State, and the host State shall take steps 
accordingly to ensure that the work of the 
Court is not prejudiced.

4.  Upon request of the competent authori  es, 
the Registrar, or a member of staff  of the 
Court designated by him or her, shall 
make suitable arrangements to enable 
duly authorized representa  ves of the 
appropriate public services to inspect, 
repair, maintain, reconstruct and relocate 
u  li  es, conduits, mains and sewers on 
the premises of the Court under condi  ons 
which shall not unreasonably disturb the 
carrying out of the func  ons of the Court.

5.  Underground construc  ons may be 
undertaken by the competent authori  es 
on the premises of the Court only a  er 
consulta  on with the Registrar, or a 
member of staff  of the Court designated 
by him or her, and under condi  ons which 
shall not disturb the carrying out of the 
func  ons of the Court.

A  10
F , E   M

The Court shall be en  tled to display its fl ag, 
emblem and markings at its premises and on 
vehicles and other means of transporta  on 
used for offi  cial purposes.
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A  11
F , A   O  P

1.  The Court, its funds, assets and other 
property, wherever located and by 
whomsoever held, shall enjoy immunity 
from every form of legal process, except 
insofar as in any par  cular case the Court 
has expressly waived its immunity. It is 
understood, however, that no waiver of 
immunity shall extend to any measure of 
execu  on.

2.  Funds, assets and other property of 
the Court, wherever located and by 
whomsoever held, shall be immune from 
search, seizure, requisi  on, confi sca  on, 
expropria  on and any other form of 
interference, whether by execu  ve, 
administra  ve, judicial or legisla  ve ac  on.

3.  To the extent necessary to carry out the 
func  ons of the Court, funds, assets and 
other property of the Court, wherever 
located and by whomsoever held, shall 
be exempt from restric  ons, regula  ons, 
control or moratoria of any nature.

A  12
I   A , D  

 M

The archives of the Court, and all papers and 
documents in whatever form, and materials 
being sent to or from the Court, held by the 
Court or belonging to it, wherever located and 
by whomsoever held, shall be inviolable. The 
termina  on or absence of such inviolability 
shall not aff ect protec  ve measures that the 
Court may order pursuant to the Statute and the 
Rules of Procedure and Evidence with regard to 
documents and materials made available to or 
used by the Court.

A  13
F   R   C

1.  The Court shall enjoy in the territory of the 
host State for the purposes of its offi  cial 
communica  ons and correspondence 
treatment not less favourable than 
that accorded by the host State to 
any intergovernmental organiza  on 
or diploma  c mission in the ma  er of 
priori  es, rates and taxes applicable to mail 
and the various forms of communica  on 
and correspondence.

2.  No censorship shall be applied to the offi  cial 
communica  ons or correspondence of the 
Court.

3.  The Court may use all appropriate means of 
communica  on, including electronic means 
of communica  on, and shall have the 
right to use codes or cipher for its offi  cial 
communica  ons and correspondence. 
The offi  cial communica  ons and 
correspondence of the Court shall be 
inviolable.

4.  The Court shall have the right to dispatch 
and receive correspondence and other 
materials or communica  ons by courier or 
in sealed bags, which shall enjoy the same 
privileges, immuni  es and facili  es as 
diploma  c couriers and bags.

5.  The Court shall have the right to operate 
radio and receive correspondence and 
other telecommunica  on equipment 
on any frequencies allocated to it by the 
host State in accordance with its na  onal 
procedures. The host State shall endeavour 
to allocate to the Court, to the extent 
possible, frequencies for which it has 
applied.

6.  For the fulfi lment of its purposes and 
effi  cient discharge of its responsibili  es, the 
Court shall have the right to publish freely 
and without restric  ons within the host 
State in conformity with this Agreement.
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A  14
F   F  A  

 R

1.  Without being subject to any fi nancial 
controls, regula  ons, no  fi ca  on 
requirements in respect of fi nancial 
transac  ons, or moratoria of any kind, the 
Court may freely:

(a) purchase any currencies through 
authorized channels and hold and 
dispose of them;

(b)  operate accounts in any currency;

(c)  purchase through authorized channels, 
hold and dispose of funds, securi  es 
and gold;

(d)  transfer its funds, securi  es, gold 
and currencies to or from the host 
State, to or from any other country, 
or within the host State and convert 
any currency held by it in any other 
currency; and

(e)  raise funds in any manner which it 
deems desirable, except that with 
respect to the raising of funds within 
the host State, the Court shall obtain 
the concurrence of the competent 
authori  es.

2.  The Court shall enjoy treatment not less 
favourable than that accorded by the host 
State to any intergovernmental organiza  on 
or diploma  c mission in respect of rates of 
exchange for its fi nancial transac  ons.

A  15
E   T   D   

 C   I  P

1.  Within the scope of its offi  cial ac  vi  es, the 
Court, its assets, income and other property 
shall be exempt from all direct taxes, 
whether levied by na  onal, provincial or 
local authori  es.

2.  Within the scope of its offi  cial ac  vi  es, the 
Court shall be exempt from:

(a)  import and export taxes and du  es 
(belas  ngen bij invoer en uitvoer);

(b) motor vehicle tax
 (motorrijtuigenbelas  ng, MRB);

(c)  tax on passenger motor vehicles 
and motorcycles (belas  ng van 
personenauto’s en motorrijwielen, 
BPM);

(d)  value added tax (omzetbelas  ng, BTW) 
paid on goods and services supplied 
on a recurring basis or involving 
considerable expenditure;

(e)  excise du  es (accijnzen) included in 
the price of alcoholic beverages and 
hydrocarbons such as fuel oils and 
motor fuels;

(f)  real property transfer tax 
(overdrachtsbelas  ng);

(g)  insurance tax (assuran  ebelas  ng);

(h)  energy tax 
 (regulerende energiebelas  ng, REB);

(i)  tax on mains water (belas  ng op 
leidingwater, BOL);

(j)  any other taxes and du  es of a 
substan  ally similar character as the 
taxes provided for in this paragraph, 
imposed by the host State subsequent 
to the date of signature of this 
Agreement.

3.  The exemp  ons provided for in paragraph 
2, subparagraphs (d), (e), (f), (g), (h), (i) and 
(j) of this Ar  cle may be granted by way of 
a refund.

4.  Goods acquired or imported under the 
terms set out in paragraph 2 of this ar  cle 
shall not be sold, let out, given away or 
otherwise disposed of, except in accordance 
with condi  ons agreed upon with the host 
State.
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5.  The Court shall not claim exemp  on from 
taxes which are, in fact, no more than 
charges for public u  lity services provided 
at a fi xed rate according to the amount 
of services rendered and which can be 
specifi cally iden  fi ed, described and 
itemized.

A  16
E   I   

E  R

The Court shall be exempted from all restric  ons 
on imports and exports in respect of ar  cles 
imported or exported by the Court for its offi  cial 
use and in respect of its publica  ons.

C  III
P , I   

F  A  
P    A

A  17
P , I   F  

 J ,  P ,  D  
P    R

1.  The judges, the Prosecutor, the Deputy 
Prosecutors and the Registrar shall enjoy 
privileges, immuni  es and facili  es in 
the host State when engaged on or with 
respect to the business of the Court. They 
shall, inter alia, enjoy:

(a) personal inviolability, including 
immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b) immunity from criminal, civil and 
administra  ve jurisdic  on;

(c)  inviolability of all papers, documents in 
whatever form and materials;

(d) exemp  on from na  onal service 
obliga  ons;

(e)  together with members of their family 
forming part of their household, 
exemp  on from immigra  on 
restric  ons or alien registra  on;

(f)  exemp  on from taxa  on on salaries, 
emoluments and allowances paid to 
them in respect of their employment 
with the Court;

(g)  the same facili  es in respect of 
currency and exchange facili  es as are 
accorded to diploma  c agents;

(h)  together with members of their family 
forming part of their household, the 
same immuni  es and facili  es in 
respect of their personal baggage as 
are accorded to diploma  c agents;

(i)  together with members of their family 
forming part of their household, the 
same repatria  on facili  es in  me of 
interna  onal crisis as are accorded to 
diploma  c agents under the Vienna 
Conven  on;

(j)  together with members of their family 
forming part of their household, the 
right of unimpeded entry into, exit 
from or movement within the host 
State, as appropriate and for purposes 
of the Court.

2.  In addi  on to the privileges, immuni  es 
and facili  es listed in paragraph 1 of this 
Ar  cle and the privileges and immuni  es 
that apply in accordance with Ar  cle 48, 
paragraph 2, of the Statute, the judges, the 
Prosecutor, the Deputy Prosecutors and 
the Registrar, together with members of 
their family forming part of their household 
who do not have Netherlands na  onality 
or permanent residence status in the host 
State, shall enjoy the same privileges, 
immuni  es and facili  es as are accorded 
by the host State to heads of diploma  c 
missions in conformity with the Vienna 
Conven  on.
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3.  Where the incidence of any form of taxa  on 
depends upon residence, periods during 
which the judges, the Prosecutor, the 
Deputy Prosecutors and the Registrar are 
present in the host State for the discharge 
of their func  ons shall not be considered 
as periods of residence.

4.  Paragraphs 1, 2 and 3 of this Ar  cle shall 
also apply to judges of the Court who 
con  nue to be in offi  ce in accordance with 
Ar  cle 36, paragraph 10, of the Statute.

5.  The judges, the Prosecutor, the Deputy 
Prosecutors and the Registrar shall, a  er 
the expiry of their terms of offi  ce, con  nue 
to be accorded immunity from legal process 
of every kind in respect of words which had 
been spoken or wri  en and acts which had 
been performed by them in their offi  cial 
capacity.

6.  The host State shall not be obliged to exempt 
from income tax pensions or annui  es paid 
to former judges, Prosecutors, Deputy 
Prosecutors, and Registrars and their 
dependants.

7.  Without prejudice to paragraphs 1(f) and 
3 of this Ar  cle, persons referred to in this 
Ar  cle who are na  onals or permanent 
residents of the host State shall enjoy 
only the following privileges, immuni  es 
and facili  es to the extent necessary for 
the independent performance of their 
func  ons:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by them 
in the performance of their func  ons 
for the Court, which immunity shall 
con  nue to be accorded even a  er 
they have ceased to perform their 
func  ons for the Court;

(c)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons 
for the Court;

(d)  for the purpose of their communica  ons 
with the Court the right to receive and 
send papers in whatever form;

(e)  the right to import free of du  es and 
taxes, except payments for services, 
their furniture and eff ects at the  me 
of fi rst taking up their post in the host 
State.

Persons referred to in this paragraph 
shall not be subjected by the host State to 
any measure which may aff ect the free and 
independent performance of their func  ons 
before the Court.

A  18
P , I   F   

 D  R   
S    C

1.  The Deputy Registrar and staff  of the Court 
shall enjoy such privileges, immuni  es 
and facili  es as are necessary for the 
independent performance of their 
func  ons. They shall be accorded:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty, and from seizure of their 
personal baggage;

(b)  immunity from legal process of every 
kind in respect of words spoken 
or wri  en and all acts performed 
by them in their offi  cial capacity, 
which immunity shall con  nue to be 
accorded even a  er termina  on of 
their employment with the Court;

(c) inviolability of all offi  cial papers, 
documents in whatever form and 
materials;



262 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

(d)  exemp  on from taxa  on on salaries, 
emoluments and allowances paid to 
them in respect of their employment 
with the Court;

(e) exemp  on from na  onal service 
obliga  ons;

(f)  together with members of their family 
forming part of their household, 
exemp  on from immigra  on 
restric  ons or alien registra  on;

(g) exemp  on from inspec  on of their 
personal baggage, unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by the 
law or controlled by the quaran  ne 
regula  ons of the host State; an 
inspec  on in such a case shall be 
conducted in the presence of the 
offi  cial concerned;

(h) the same privileges in respect of 
currency and exchange facili  es as are 
accorded to the offi  cials of comparable 
rank of diploma  c missions established 
in the host State;

(i)  together with members of their family 
forming part of their household, the 
same repatria  on facili  es in  me of 
interna  onal crisis as are accorded to 
diploma  c agents under the Vienna 
Conven  on;

(j)  the right to import free of du  es and 
taxes, except payments for services, 
their furniture and eff ects at the  me 
of fi rst taking up their post in the host 
State, and to re-export their furniture 
and eff ects free of du  es and taxes to 
their country of permanent residence.

2.  Staff  of the Court of P-5 level and above, 
and such addi  onal categories of staff  of the 
Court as may be designated, in agreement 
with the host State, by the Registrar, in 
consulta  on with the President and the 
Prosecutor, together with members of their 

family forming part of their household who 
are not na  onals or permanent residents of 
the host State, shall be accorded the same 
privileges, immuni  es and facili  es as the 
host State accords to diploma  c agents of 
comparable rank of the diploma  c missions 
established in the host State in conformity 
with the Vienna Conven  on.

3.  Staff  of the Court of P-4 level and below 
shall be accorded the same privileges, 
immuni  es and facili  es as the host State 
accords to members of the administra  ve 
and technical staff  of diploma  c missions 
established in the host State, in conformity 
with the Vienna Conven  on, provided that 
the immunity from criminal jurisdic  on and 
personal inviolability shall not extend to 
acts performed outside the course of their 
offi  cial du  es.

4.  Where the incidence of any form of 
taxa  on depends upon residence, periods 
during which the Deputy Registrar and staff  
of the Court are present in the host State 
for the discharge of their func  ons shall not 
be considered as periods of residence.

5.  The host State shall not be obliged to 
exempt from income tax pensions or 
annui  es paid to former Deputy Registrars, 
members of staff  of the Court and their 
dependants.

6.  Without prejudice to paragraphs 1(d) and 
4 of this Ar  cle, persons referred to in this 
Ar  cle who are na  onals or permanent 
residents of the host State shall enjoy 
only the following privileges, immuni  es 
and facili  es to the extent necessary for 
the independent performance of their 
func  ons:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by them 
in the performance of their func  ons 
for the Court, which immunity shall 
con  nue to be accorded even a  er they 
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have ceased to perform their func  ons 
for the Court;

(c)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons 
for the Court;

(d)  for the purposes of their 
communica  ons with the Court the 
right to receive and send papers in 
whatever form;

(e)  the right to import free of du  es and 
taxes, except payments for services, 
their furniture and eff ects at the  me 
of fi rst taking up their post in the host 
State.

Persons referred to in this paragraph 
shall not be subjected by the host State to 
any measure which may aff ect the free and 
independent performance of their func  ons 
before the Court.

A  19
P  R  L   N  
O  C    A

Personnel recruited locally by the Court and 
not otherwise covered by this Agreement shall 
be accorded immunity from legal process in 
respect of words spoken or wri  en and all acts 
performed by them in their offi  cial capacity 
for the Court. Such immunity shall con  nue 
to be accorded even a  er termina  on of their 
employment with the Court. During their 
employment, they shall also be accorded such 
other facili  es as may be necessary for the 
independent performance of their func  ons for 
the Court.

A  20
E   F  M   

O    C

1.  Members of the family forming part of 
the household of any offi  cial of the Court 
shall be authorized to engage in gainful 
employment in the host State for the 
dura  on of the term of offi  ce of the offi  cial 
of the Court concerned.

2.  The following persons shall be authorized 
to engage in gainful employment in the 
host State:

(a)  the spouses or registered partners of 
offi  cials of the Court,

(b)  children of offi  cials of the Court who 
are under the age of 18;

(c)  children of the offi  cials of the Court 
aged 18 or over, but not older than 
27, provided that they formed part of 
the household prior to their fi rst entry 
into the host State and s  ll form part 
of this household, and that they are 
unmarried, fi nancially dependent on 
the offi  cial of the Court concerned 
and are a  ending an educa  onal 
ins  tu  on in the host State;

(d)  any other persons who, in excep  onal 
cases or for humanitarian reasons, the 
Court and the host State agree to treat 
as members of the family forming part 
of the household.

3.  Persons men  oned in paragraph 2 of this 
Ar  cle who obtain gainful employment 
shall enjoy no immunity from criminal, 
civil or administra  ve jurisdic  on with 
respect to ma  ers arising in the course of 
or in connec  on with such employment. 
However, any measures of execu  on shall 
be taken without infringing the inviolability 
of their person or of their residence, if they 
are en  tled to such inviolability.

4.  In case of the insolvency of a person aged 
under 18 with respect to a claim arising 
out of gainful employment of that person, 
the immunity of offi  cials of the Court of 
whose family the person concerned is a 
member shall be waived for the purpose 
of se  lement of the claim, in accordance 
with the provisions of Ar  cle 30 of this 
Agreement.

5.  The employment referred to in paragraph 
1 of this Ar  cle shall be in accordance with 
the legisla  on of the host State, including 
fi scal and social security legisla  on.
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A  21
R   S  P  

  P    C

1.  Representa  ves of States par  cipa  ng in 
the proceedings of the Court shall, while 
performing their offi  cial func  ons in the 
host State, enjoy the following privileges, 
immuni  es and facili  es:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en, and all acts performed by 
them in their offi  cial capacity; such 
immunity shall con  nue to be accorded 
even a  er they have ceased to perform 
their func  ons as representa  ves;

(c)  inviolability of all papers, documents in 
whatever form and materials;

(d)  the right to use codes or cipher, to 
receive papers and documents or 
correspondence by courier or in sealed 
bags and to receive and send electronic 
communica  ons;

(e) exemp  on from immigra  on 
restric  ons, alien registra  on 
requirements and na  onal service 
obliga  ons;

(f)  the same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
governments on temporary offi  cial 
missions;

(g)  the same immuni  es and facili  es 
in respect of their personal baggage 
as are accorded to diploma  c agents 
under the Vienna Conven  on;

(h)  the same protec  on and repatria  on 
facili  es in  me of interna  onal crisis 
as are accorded to diploma  c agents 
under the Vienna Conven  on;

(i)  such other privileges, immuni  es and 
facili  es not inconsistent with the 
foregoing as diploma  c agents enjoy, 
except that they shall have no right to 
claim exemp  on from customs du  es 
on goods imported (otherwise as part 
of their personal baggage) or from 
excise du  es or sales taxes.

2.  Where the incidence of any form of 
taxa  on depends upon residence, periods 
during which the representa  ves referred 
to in paragraph 1 of this Ar  cle are present 
in the host State for the discharge of their 
func  ons shall not be considered as periods 
of residence.

3.  The provisions of paragraphs 1 and 2 of 
this Ar  cle are not applicable as between 
a representa  ve and the authori  es of 
the host State if he or she is a na  onal or 
permanent resident of the host State or if 
he or she is or has been a representa  ve of 
the host State.

4.  Representa  ves of States referred to in 
paragraph 1 of this Ar  cle shall not be 
subjected by the host State to any measure 
which may aff ect the free and independent 
performance of their func  ons before the 
Court.

A  22
R   S  P  

  A   I  S  
B   R   

I  O

Representa  ves of States Par  es a  ending 
mee  ngs of the Assembly, of the Bureau and 
of subsidiary bodies, representa  ves of other 
States that may be a  ending such mee  ngs 
as observers in accordance with Ar  cle 112, 
paragraph 1, of the Statute, and representa  ves 
of States and of intergovernmental organiza  ons 
invited to such mee  ngs shall, while performing 
their offi  cial func  ons and during their journey 
to and from the place of mee  ng, enjoy the 
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privileges, immuni  es and facili  es referred to 
in Ar  cle 21 of this Agreement.

A  23
M    B    

S  B

The provisions of Ar  cle 21 of this Agreement 
shall be applicable, muta  s mutandis, to 
members of the Bureau and members of 
subsidiary bodies of the Assembly whose 
presence is required in the host State, in 
connec  on with the work of the Assembly, 
including its Bureau and subsidiary bodies.

A  24
I   V  P

1.  Within eight days a  er the fi rst arrival of 
interns or visi  ng professionals in the host 
State the Court shall request the Ministry 
of Foreign Aff airs to register them in 
accordance with paragraph 2 of this Ar  cle.

2.  The Ministry of Foreign Aff airs shall register 
interns or visi  ng professionals for a 
maximum period of one year, provided that 
the Court supplies the Ministry of Foreign 
Aff airs with a declara  on signed by them, 
accompanied by adequate proof, to the 
eff ect that:

(a) the intern or visi  ng professional 
entered the host State in accordance 
with the applicable immigra  on 
procedures;

 (b)  the intern or visi  ng professional has 
suffi  cient fi nancial means for living 
expenses and for repatria  on, as well as 
suffi  cient medical insurance (including 
coverage of costs of hospitaliza  on for 
at least the dura  on of the internship 
or visi  ng professional programme 
plus one month) and third party 
liability insurance, and will not be a 
charge on the public purse in the host 
State;

(c)  the intern or visi  ng professional will 
not work in the host State during his or 
her internship or visi  ng professional 
programme other than as an intern or 
a visi  ng professional for the Court;

(d)  the intern or visi  ng professional will 
not bring any family members to reside 
with him or her in the host State other 
than in accordance with the applicable 
immigra  on procedures; 

(e)  the intern or visi  ng professional will 
leave the host State within 15 days 
a  er the end of the internship or 
visi  ng professional programme.

3.  Upon registra  on of the intern or visi  ng 
professional in accordance with paragraph 
2 of this Ar  cle, the Ministry of Foreign 
Aff airs shall issue an iden  ty card to the 
intern or visi  ng professional.

4.  The Court shall not incur liability for 
damage resul  ng from non-fulfi lment of 
the condi  ons of the declara  on referred 
to in paragraph 2 of this Ar  cle by interns 
or visi  ng professionals registered in 
accordance with that paragraph.

5.  Interns and visi  ng professionals shall not 
enjoy privileges, immuni  es and facili  es, 
except:

(a)  immunity from legal process in respect 
of words spoken or wri  en and all acts 
performed by them in their offi  cial 
capacity for the Court, which immunity 
shall con  nue to be accorded even 
a  er termina  on of the internship or 
visi  ng professional programme with 
the Court for ac  vi  es carried out on 
its behalf;

(b)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons 
for the Court.

6.  The Court shall no  fy the Ministry of Foreign 
Aff airs of the fi nal departure of the intern 
or visi  ng professional from the host State 
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within eight days a  er such departure, and 
shall at the same  me return the intern's or 
visi  ng professional’s iden  ty card.

In excep  onal circumstances the maximum 
period of one year men  oned in paragraph 
2 of this Ar  cle may be extended once by a 
maximum period of one year.

A  25
C   P  A  C

1.  Counsel shall enjoy the following 
privileges, immuni  es and facili  es to 
the extent necessary for the independent 
performance of their func  ons, subject to 
produc  on of the cer  fi cate referred to in 
paragraph 2 of this ar  cle:

(a) immunity from personal arrest or 
deten  on or any other restric  on 
of their liberty in respect of acts or 
convic  ons prior to their entry into the 
territory of the host State;

(b)  immunity from seizure of their 
personal baggage;

(c)  immunity from legal process of every 
kind in respect of words spoken 
or wri  en and all acts performed 
by them in their offi  cial capacity, 
which immunity shall con  nue to be 
accorded even a  er they have ceased 
to perform their func  ons;

(d)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons;

(e)  for the purposes of communica  ons 
in pursuance of their func  ons as 
counsel, the right to receive and send 
papers and documents in whatever 
form;

(f)  together with members of their family 
forming part of their household, 
exemp  on from immigra  on 
restric  ons or alien registra  on;

(g)  exemp  on from inspec  on of personal 
baggage, unless there are serious 
grounds for believing that the baggage 
contains ar  cles the import or export of 
which is prohibited by law or controlled 
by the quaran  ne regula  ons of the 
host State; an inspec  on in such a case 
shall be conducted in the presence of 
the counsel concerned;

(h)  the same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
governments on temporary offi  cial 
missions;

(i)  the same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on.

2.  Upon appointment of counsel in accordance 
with the Statute, the Rules of Procedure and 
Evidence and the Regula  ons of the Court, 
counsel shall be provided with a cer  fi cate 
under the signature of the Registrar for 
the period required for the performance 
of their func  ons. This cer  fi cate shall 
be withdrawn if the power or mandate 
is terminated prior to the expiry of the 
cer  fi cate.

3.  Where the incidence of any form of taxa  on 
depends upon residence, periods during 
which counsel are present in the host State 
for the discharge of their func  ons shall not 
be considered as periods of residence.

4.  Counsel who are na  onals or permanent 
residents of the host State shall enjoy 
only the following privileges, immuni  es 
and facili  es to the extent necessary for 
the independent performance of their 
func  ons before the Court:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
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wri  en and all acts performed by them 
in the performance of their func  ons, 
which immunity shall con  nue to be 
accorded even a  er they have ceased 
to perform their func  ons;

(c)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons;

(d)  for the purpose of their 
communica  ons with the Court the 
right to receive and send papers in 
whatever form.

5.  Counsel shall not be subjected by the host 
State to any measure which may aff ect the 
free and independent performance of their 
func  ons before the Court.

6.  The provisions of this Ar  cle shall apply, 
muta  s mutandis, to persons assis  ng 
counsel in accordance with Rule 22 of the 
Rules of Procedure and Evidence.

A  26
W

1.  Witnesses shall enjoy the following 
privileges, immuni  es and facili  es to the 
extent necessary for their appearance 
before the Court for purposes of giving 
evidence, subject to the produc  on of the 
document referred to in paragraph 2 of this 
Ar  cle:

(a) immunity from personal arrest or 
deten  on or any other restric  on 
of their liberty in respect of acts or 
convic  ons prior to their entry into the 
territory of the host State;

(b)  immunity from seizure of their 
personal baggage unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by 
law or controlled by the quaran  ne 
regula  ons of the host State;

(c)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of their tes  mony, 
which immunity shall con  nue to be 
accorded even a  er their appearance 
and tes  mony before the Court;

(d)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to their tes  mony;

(e)  for purposes of their communica  ons 
with the Court and counsel in 
connec  on with their tes  mony, the 
right to receive and send papers and 
documents in whatever form;

(f)  exemp  on from immigra  on 
restric  ons or alien registra  on when 
they travel for purposes of their 
tes  mony;

(g)  the same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on.

2.  Witnesses shall be provided by the Court 
with a document cer  fying that their 
appearance is required by the Court and 
specifying a  me period during which such 
appearance is necessary. This document 
shall be withdrawn prior to its expiry if the 
witness’s appearance before the Court, or 
his or her presence at the seat of the Court 
is no longer required. 

3.  The privileges, immuni  es and facili  es 
referred to in paragraph 1 of this Ar  cle 
shall cease to apply a  er 15 consecu  ve 
days following the date on which the 
presence of the witness concerned is no 
longer required by the Court, provided 
such witness had an opportunity to leave 
the host State during that period.

4.  Witnesses who are na  onals or permanent 
residents of the host State shall enjoy only 
the following privileges, immuni  es and 
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facili  es to the extent necessary for their 
appearance or tes  mony before the Court:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of their appearance 
or tes  mony, which immunity shall 
con  nue to be accorded even a  er 
their appearance or tes  mony;

(c)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to their appearance or tes  mony;

(d)  for the purpose of their communica  ons 
with the Court and with their counsel 
in connec  on with their appearance 
or tes  mony, the right to receive and 
send papers in whatever form.

5.  Witnesses shall not be subjected by the 
host State to any measure which may aff ect 
their appearance or tes  mony before the 
Court.

A  27
V

1.  Vic  ms par  cipa  ng in the proceedings in 
accordance with Rules 89 to 91 of the Rules 
of Procedure and Evidence shall enjoy 
the following privileges, immuni  es and 
facili  es to the extent necessary for their 
appearance before the Court, subject to 
the produc  on of the document referred 
to in paragraph 2 of this Ar  cle:

(a) immunity from personal arrest or 
deten  on or any other restric  on 
of their liberty in respect of acts or 
convic  ons prior to their entry into the 
territory of the host State;

(b)  immunity from seizure of their personal 
baggage unless there are serious 
grounds for believing that the baggage 

contains ar  cles the import or export of 
which is prohibited by law or controlled 
by the quaran  ne regula  ons of the 
host State;

(c)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of their appearance 
before the Court, which immunity shall 
con  nue to be accorded even a  er 
their appearance before the Court;

(d)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to their par  cipa  on in proceedings 
before the Court;

(e)  exemp  on from immigra  on 
restric  ons or alien registra  on when 
they travel to and from the Court for 
purposes of their appearance.

2.  Vic  ms shall be provided by the Court with 
a document cer  fying their par  cipa  on in 
the proceedings of the Court and specifying 
a  me period for that par  cipa  on. Such 
document shall be withdrawn prior to its 
expiry if the Vic  m is no longer par  cipa  ng 
in the proceedings of the Court, or if the 
vic  m’s presence at the seat of the Court is 
no longer required.

3.  The privileges, immuni  es and facili  es 
referred to in paragraph 1 of this Ar  cle 
shall cease to apply a  er 15 consecu  ve 
days following the date on which the 
presence of the vic  m concerned is no 
longer required by the Court, provided such 
vic  m had an opportunity to leave the host 
State during that period.

4.  Vic  ms who are na  onals or permanent 
residents of the host State shall enjoy 
no privileges, immuni  es and facili  es, 
except, to the extent necessary for their 
appearance before the Court, immunity 
from legal process in respect of words 
spoken or wri  en and all acts performed 
by them in the course of their appearance 
before the Court, which immunity shall 
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con  nue to be accorded even a  er their 
appearance before the Court.

5.  Vic  ms shall not be subjected by the host 
State to any measure which may aff ect 
their appearance before the Court.

A  28
E

1.  Experts, including gra  s personnel, 
performing func  ons for the Court shall 
be accorded the following privileges, 
immuni  es and facili  es to the extent 
necessary for the independent performance 
of their func  ons, subject to produc  on of 
the document referred to in paragraph 2 of 
this Ar  cle:

(a) immunity from personal arrest or 
deten  on or any other restric  on 
of their liberty in respect of acts or 
convic  ons prior to their entry into the 
territory of the host State;

(b)  immunity from seizure of their 
personal baggage;

(c)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by 
them in the course of the performance 
of their func  ons for the Court, 
which immunity shall con  nue to be 
accorded even a  er the termina  on of 
their func  ons;

(d)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons 
for the Court;

(e)  for the purposes of their 
communica  ons with the Court, the 
right to receive and send papers and 
documents in whatever form and 
materials rela  ng to the performance 
of their func  ons for the Court by 
courier or in sealed bags;

(f)  exemp  on from inspec  on of their 
personal baggage, unless there are 
serious grounds for believing that the 
baggage contains ar  cles the import 
or export of which is prohibited by 
law or controlled by the quaran  ne 
regula  ons of the host State; an 
inspec  on in such a case shall be 
conducted in the presence of the 
expert concerned;

(g)  the same privileges in respect of 
currency and exchange facili  es as are 
accorded to representa  ves of foreign 
governments on temporary offi  cial 
missions;

(h)  the same repatria  on facili  es in  me 
of interna  onal crisis as are accorded 
to diploma  c agents under the Vienna 
Conven  on;

(i)  exemp  on from Immigra  on 
restric  ons or alien registra  on in 
rela  on to their func  ons as specifi ed in 
the document referred to in paragraph 
2 of this Ar  cle.

2.  Experts shall be provided by the Court 
with a document cer  fying that they are 
performing func  ons for the Court and 
specifying a  me period for which their 
func  ons will last. Such document shall be 
withdrawn prior to its expiry if the expert 
is no longer performing func  ons for the 
Court, or if the expert’s presence at the 
seat of the Court is no longer required.

3.  The privileges, immuni  es and facili  es 
referred to in paragraph 1 of this Ar  cle 
shall cease to apply a  er 15 consecu  ve 
days following the date on which the 
presence of the expert concerned is no 
longer required by the Court, provided 
such expert had an opportunity to leave 
the host State during that period.

4.  Experts who are na  onals or permanent 
residents of the host State shall enjoy 
only the following privileges, immuni  es 
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and facili  es to the extent necessary for 
the independent performance of their 
func  ons or their appearance or tes  mony 
for the Court:

(a) immunity from personal arrest or 
deten  on or any other restric  on of 
their liberty;

(b)  immunity from legal process of every 
kind in respect of words spoken or 
wri  en and all acts performed by them 
in the performance of their func  ons 
or in the course of their appearance 
or tes  mony, which immunity shall 
con  nue to be accorded even a  er 
they have ceased to perform their 
func  ons or their appearance or 
tes  mony;

(c)  inviolability of all papers, documents in 
whatever form and materials rela  ng 
to the performance of their func  ons 
or their appearance or tes  mony;

(d)  for the purpose of their communica  ons 
with the Court the right to receive and 
send papers in whatever form.

5.  Experts shall not be subjected by the host 
State to any measure which may aff ect 
the independent performance of their 
func  ons for the Court.

6.  This Ar  cle shall apply, muta  s mutandis, 
to experts of the Assembly, including its 
Bureau and subsidiary bodies, whose 
presence is required in the host State, in 
connec  on with the work of the Assembly, 
including its Bureau and subsidiary bodies.

A  29
O  P  R    

P    S    C

1.  Other persons required to be present at 
the seat of the Court shall, to the extent 
necessary for their presence at the seat 
of the Court, be accorded the privileges, 
immuni  es and facili  es provided for in 
Ar  cle 27 of this Agreement, subject to 
produc  on of the document referred to in 
paragraph 2 of this Ar  cle.

2.  Persons referred to in this Ar  cle shall be 
provided by the Court with a document 
cer  fying that their presence is required 
at the seat of the Court and specifying a 
 me period during which such presence 

is necessary. Such document shall be 
withdrawn prior to its expiry if their 
presence at the seat of the Court is no 
longer required.

3.  The privileges, immuni  es and facili  es 
referred to in paragraph 1 of this Ar  cle 
shall cease to apply a  er 15 consecu  ve 
days following the date on which the 
presence of such other person concerned is 
no longer required by the Court, provided 
that such other person had an opportunity 
to leave the host State during that period.

4.  Persons referred to in this Ar  cle who are 
na  onals or permanent residents of the host 
State shall enjoy no privileges, immuni  es 
and facili  es, except, to the extent 
necessary for their presence at the seat of 
the Court, immunity from legal process in 
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respect of words spoken or wri  en and all 
acts performed by them in the course of 
their presence at the seat of the Court. Such 
immunity shall con  nue to be accorded 
even a  er their presence at the seat of the 
Court is no longer required.

5.  Persons referred to in this Ar  cle shall 
not be subjected by the host State to any 
measures which may aff ect their presence 
before the Court.

C  IV
W   P   I

A  30
W   P , I   
F  P    A  17, 

18, 19, 24, 25, 26, 27, 28  29

1.  The privileges, immuni  es and facili  es 
provided for in Ar  cles 17, 18, 19, 24, 25, 26, 
27, 28 and 29 of this Agreement are granted 
in the interests of the good administra  on 
of jus  ce and not for the personal benefi t 
of the individuals themselves. Such 
privileges and immuni  es may be waived 
in accordance with Ar  cle 48, paragraph 
5, of the Statute and the provisions of this 
ar  cle and there is a duty to do so in any 
par  cular case where they would impede 
the course of jus  ce and can be waived 
without prejudice to the purpose for which 
they are accorded.

2.  The privileges, immuni  es and facili  es 
may be waived:

(a)  by an absolute majority of the judges:

(i)  in the case of a judge or the 
Prosecutor;

(b)  by the Presidency:

(i)  in the case of the Registrar;

(ii)  in the case of counsel and persons 
assis  ng counsel;

(iii)  in the case of witnesses and 
vic  ms; or

(iv)  in the case of other persons 
required to be present at the seat 
of the Court;

(c)  by the Prosecutor:

(i)  in the case of the Deputy 
Prosecutors and staff  of the Offi  ce 
of the Prosecutor; or

(ii)  in the case of interns and visi  ng 
professionals of the Offi  ce of the 
Prosecutor;

(d)  by the Registrar:

(I)  in the case of the Deputy Registrar 
and staff  of the Registry;

(ii)  in the case of interns and visi  ng 
professionals not covered by 
paragraph 2(c)(ii) and (g) of this 
Ar  cle;

(e)  by the head of the organ of the Court 
with which they are employed, in the 
case of personnel referred to in Ar  cle 
19 of this Agreement;

(f)  by the President of the Assembly, in the 
case of the Director of the Secretariat;

(g)  by the Director of the Secretariat, in 
the case of staff , experts, interns and 
visi  ng professionals of the Secretariat;

(h)  by the head of the organ of the Court 
appoin  ng the expert, in the case of 
experts.

A  31
W   P , I   
F   R   S  

 M    B  P  
  A  21, 22  23

Privileges, immuni  es and facili  es provided 
for in Ar  cles 21, 22 and 23 of this Agreement 
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are accorded to the representa  ves of States, 
members of the Bureau and intergovernmental 
organiza  ons not for the personal benefi t of the 
individuals themselves, but in order to safeguard 
the independent performance of their func  ons 
in connec  on with the work of the Assembly, 
including its Bureau and subsidiary bodies, and 
the Court. Consequently, States Par  es to the 
Agreement on Privileges and Immuni  es of the 
Court not only have the right but are under a 
duty to waive the privileges, immuni  es and 
facili  es of their representa  ves in any case 
where, in the opinion of those States, they 
would impede the course of jus  ce and can be 
waived without prejudice to the purpose for 
which the privileges, immuni  es and facili  es 
are accorded. States not party to the Agreement 
on Privileges and Immuni  es of the Court and 
intergovernmental organiza  ons are granted 
the privileges, immuni  es and facili  es provided 
for in Ar  cles 21, 22 and 23 of this Agreement 
on the understanding that they undertake the 
same duty regarding waiver.

A  32
W   P , I   
F   M   S  

B    E    A , 
I  I  B   S  

B , P    
A  23  28, P  6

Privileges, immuni  es and facili  es provided 
for in Ar  cles 23 and 28, paragraph 6 of this 
Agreement are accorded to the members of 
subsidiary bodies and to experts, respec  vely, 
not for the personal benefi t of the individuals 
themselves, but in order to safeguard the 
independent performance of their func  ons 
in connec  on with the work of the Assembly, 
including its Bureau and subsidiary bodies, and 
the Court. Consequently, the President of the 
Assembly not only has the right but is under 
a duty to waive the privileges, immuni  es and 
facili  es of the members of subsidiary bodies 

or of experts in any case where, in the opinion 
of the President of the Assembly, they would 
impede the course of jus  ce and can be waived 
without prejudice to the purpose for which they 
are accorded.

C  V
C    C  

  H  S

S  1: G

A  33
G  C    

C    H  S

1. Whenever this Agreement imposes 
obliga  ons on the competent authori  es, 
the ul  mate responsibility for the fulfi lment 
of such obliga  ons shall rest with the 
Government of the host State.

2.  The host State shall promptly inform the 
Court of the offi  ce designated to serve as 
the offi  cial contact point and to be primarily 
responsible for all ma  ers in rela  on to this 
Agreement, as well as of any subsequent 
changes in this regard.

3.  Without prejudice to the powers of the 
Prosecutor under Ar  cle 42, paragraph 2, 
of the Statute, the Registrar, or a member 
of staff  of the Court designated by him or 
her, shall serve as the offi  cial contact point 
for the host State, and shall be primarily 
responsible for all ma  ers in rela  on to 
this Agreement. The host State shall be 
informed promptly about this designa  on 
and of any subsequent changes in this 
regard.

4.  The Court will use its best eff orts, without 
prejudice to the func  ons and powers 
of the Assembly, including its Bureau 
and subsidiary bodies, to facilitate the 
observance of Ar  cles 21, 22, 23, 31 and 32 
of this Agreement.
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5.  Communica  ons rela  ng to the Assembly 
and the host State regarding the waiver 
of privileges, immuni  es and facili  es 
referred to in Ar  cle 32 of this Agreement 
shall be conveyed through the Secretariat.

A  34
C    

C  A

1.  The Court shall cooperate with the 
competent authori  es to facilitate the 
enforcement of the laws of the host State, to 
secure the observance of police regula  ons 
and to prevent the occurrence of any 
abuse in connec  on with the privileges, 
immuni  es and facili  es accorded under 
this Agreement.

2.  The Court and the host State shall cooperate 
on security ma  ers, taking into account the 
public order and na  onal security of the 
host State.

3.  Without prejudice to their privileges, 
immuni  es and facili  es, it is the duty 
of all persons enjoying such privileges, 
immuni  es and facili  es to respect the 
laws and regula  ons of the host State. They 
also have the duty not to interfere in the 
internal aff airs of the host State.

4.  The Court shall cooperate with the 
competent authori  es responsible 
for health, safety at work, electronic 
communica  ons and fi re preven  on.

5.  The Court shall observe all security 
direc  ves as agreed with the host State, 
as well as all direc  ves of the competent 
authori  es responsible for fi re preven  on 
regula  ons.

6.  The host State will use its best eff orts 
to no  fy the Court of any proposed or 
enacted na  onal laws and regula  ons 
having a direct impact on the privileges, 

immuni  es, facili  es, rights and obliga  ons 
of the Court and its offi  cials. The Court shall 
have the right to provide observa  ons as to 
proposed na  onal laws and regula  ons.

A  35
N

1.  The Court shall promptly no  fy the host 
State of:

(a)  the appointment of its offi  cials, their 
arrival and their fi nal departure or the 
termina  on of their func  ons with the 
Court;

(b)  the arrival and fi nal departure of 
members of the family forming part of 
the household of the persons referred 
to in subparagraph 1(a) of this Ar  cle 
and, where appropriate, the fact that a 
person has ceased to form part of the 
household;

(c)  the arrival and fi nal departure of 
private or domes  c servants of persons 
referred to in subparagraph 1(a) of this 
Ar  cle and, where appropriate, the 
fact that they are leaving the employ 
of such persons.

2.  The host State shall issue to the offi  cials of 
the Court and to members of their family 
forming part of their household and to 
private or domes  c servants an iden  ty 
card bearing the photograph of the holder. 
This card shall serve to iden  fy the holder 
in rela  on to the competent authori  es.

3.  At the fi nal departure of the persons 
referred to in paragraph 2 of this Ar  cle 
or when these persons have ceased to 
perform their func  ons, the iden  ty card 
referred to in paragraph 2 of this Ar  cle 
shall be promptly returned by the Court to 
the Ministry of Foreign Aff airs.



274 PHILJA JUDICIAL JOURNAL  VOL. 15:39  2013

A  36
S  S  R

1.  The social security system of the Court 
off ers coverage comparable to the coverage 
under the legisla  on of the host State. 
Accordingly, the Court and its offi  cials 
to whom the aforemen  oned scheme 
applies shall be exempt from social security 
provisions of the host State. Consequently, 
such offi  cials shall not be covered against 
the risks described in the social security 
provisions of the host State. This exemp  on 
applies to such offi  cials, unless they take up 
gainful ac  vity in the host State.

2.  Paragraph 1 of this Ar  cle shall apply, 
muta  s mutandis, to members of the 
family forming part of the household of the 
persons referred to in paragraph 1, unless 
they are engaged in gainful employment 
in the host State, or are self-employed, or 
receive social security benefi ts from the 
host State.

S  2: V , P   
O  D

A  37
V    O    C , 
V   R   S  
P    P   

 C ,  V   C   
P  A  C

1.  The offi  cials of the Court, representa  ves 
of States par  cipa  ng in the proceedings 
of the Court, and counsel and persons 
assis  ng counsel, as no  fi ed as such by the 
Registrar to the host State, shall have the 
right of unimpeded entry into, exit from and 
movement within the host State including 
unimpeded access to the premises of the 
Court.

2.  Visas, where required, shall be granted free 
of charge and as promptly as possible.

3.  Applica  ons for visas where required 
from members of the family forming part 
of the household of the persons referred 
to in paragraph 1 of this Ar  cle shall be 
processed by the host State as promptly as 
possible and granted free of charge.

A  38
V   W , V , E , 
I , V  P   

O  P  R    P  
  S    C

1.  All persons referred to in Ar  cles 24, 26, 27, 
28 and 29 of this Agreement, as no  fi ed as 
such by the Registrar to the host State, shall 
have the right of unimpeded entry into, exit 
from and, subject to paragraph 3 of this 
Ar  cle, movement within the host State, 
as appropriate and for the purposes of the 
Court.

2.  Visas, where required, shall be granted free 
of charge and as promptly as possible. The 
same facili  es shall be accorded to persons 
accompanying witnesses and vic  ms, who 
have been no  fi ed as such by the Registrar 
to the host State.

3.  The host State may a  ach such condi  ons 
or restric  ons to the visa as may be 
necessary to prevent viola  ons of its public 
order or to protect the safety of the person 
concerned.

4.  Before applying paragraph 3 of this Ar  cle, 
the host State will seek observa  ons from 
the Court.

A  39
V   V   P  D  

  C

1. The host State shall make adequate 
arrangements by which visas for visitors of 
persons detained by the Court are processed 
promptly. Visas for visitors who are family 
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members of a person detained by the Court 
shall be processed promptly and, where 
appropriate, free of charge or for a reduced 
fee.

2.  Visas for the visitors referred to in paragraph 
1 of this Ar  cle may be subjected to 
territorial limita  ons. Visas may be refused 
in the event that:

(a)  the visitors referred to in paragraph 
1 of this Ar  cle cannot produce 
documents jus  fying the purpose 
and condi  ons of the intended stay 
and demonstra  ng that they have 
suffi  cient means of subsistence, both 
for the period of the intended stay and 
for the return to the country of origin 
or transfer to a third State into which 
they are certain to be admi  ed, or that 
they are in a posi  on to acquire such 
means lawfully;

(b)  an alert has been issued against them 
for the purpose of refusing entry; or

(c)  they must be considered a threat to 
public order, na  onal security or the 
interna  onal rela  ons of any of the 
Contrac  ng Par  es to the Conven  on 
implemen  ng the Schengen 
Agreement of June 14, 1985 between 
the Governments of the States of the 
Benelux Economic Union, the Federal 
Republic of Germany and the French 
Republic on the Gradual Aboli  on of 
Checks at their Common Borders.

3.  The host State may a  ach such condi  ons 
or restric  ons to the visa as may be 
necessary to prevent viola  ons of its public 
order or to protect the safety of the person 
concerned.

4.  Before applying paragraph 2 or 3 of this 
Ar  cle, the host State will seek observa  ons 
from the Court.

A  40
I  B   C   L  

A , J   N -
G  O

1.  The par  es recognize the role of:

(a)  independent representa  ve bodies of 
counsel or legal associa  ons, including 
any such body the establishment 
of which may be facilitated by 
the Assembly of States Par  es in 
accordance with Rule 20, sub-rule 3, of 
the Rules of Procedure and Evidence;

(b)  press, radio, fi lm, television or other 
informa  on media repor  ng on the 
Court; and

(c)  non-governmental organiza  ons that 
support the fulfi lment of the mandate 
of the Court.

2.  The host State shall take all necessary 
measures to facilitate the entry into, stay 
and employment in the host State of 
representa  ves of bodies or organiza  ons 
referred to in paragraph 1 of this Ar  cle, 
deployed in, or visi  ng the host State in 
connec  on with ac  vi  es rela  ng to the 
Court. The host State shall also take all 
necessary measures to facilitate the entry 
into and stay of members of the family 
forming part of the household of such 
representa  ves who are deployed in the 
host State.

3.  For the purpose of facilita  ng the procedure 
of entry into, stay and employment in the 
host State of the representa  ves of bodies 
or organiza  ons referred to in paragraph 
1 of this Ar  cle, the host State and the 
Court shall consult, as appropriate, with 
each other, and with any independent 
representa  ve bodies of counsel or legal 
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associa  ons, media, or nongovernmental 
organiza  ons. Each of the groups referred 
to in paragraph 1 of this Ar  cle shall 
promptly inform the host State and the 
Court of the offi  ce designated to serve as 
the offi  cial contact point of that group for 
such consulta  ons, and of any subsequent 
changes In this regard.

4.  Following the consulta  ons referred to 
in paragraph 3 of this Ar  cle, the Court 
shall, on the basis of verifi able informa  on 
available to it, indicate whether the 
representa  ve concerned may be regarded 
as represen  ng a body or organiza  on 
referred to In paragraph 1 of this Ar  cle.

5.  The host State may a  ach such condi  ons 
or restric  ons to the visas as are necessary 
to prevent viola  ons of its public order or to 
protect the safety of the person concerned.

6.  Visas and residence permits shall be 
granted to persons referred to in this Ar  cle 
in accordance with the relevant laws and 
regula  ons of the host State, taking into 
account the obliga  ons of the host State 
referred to in paragraph 2 of this Ar  cle.

7.  Visas and residence permits granted in 
accordance with this Ar  cle shall be issued 
as promptly as possible.

A  41
L -

The host State shall recognize and accept 
the United Na  ons laissez-passer or a travel 
document issued by the Court to its offi  cials as 
valid travel documents.

A  42
D  L

During their period of employment, offi  cials of 
the Court, members of their family forming part 
of their household and their private or domes  c 
servants shall be allowed to obtain from the 

host State a driving licence on presenta  on of 
their valid foreign driving licence or to con  nue 
to drive using their own valid foreign driving 
licence, provided the holder is in possession 
of an iden  ty card issued by the host State in 
accordance with Ar  cle 35 of this Agreement.

S  3: S , 
O  A

A  43
S , S   P   

P  R     A

1.  The competent authori  es shall take 
eff ec  ve and adequate ac  on which may 
be required to ensure the security, safety 
and protec  on of persons referred to in 
this Agreement, indispensable for the 
proper func  oning of the Court, free from 
interference of any kind.

2.  The Court shall cooperate with the 
competent authori  es to ensure that all 
persons referred to in this Agreement 
observe the direc  ves necessary for their 
security and safety, as given to them by the 
competent authori  es.

3.  Without prejudice to their privileges, 
immuni  es and facili  es, it is the duty of 
all persons referred to in this Agreement to 
observe the direc  ves necessary for their 
security and safety, as given to them by the 
competent authori  es.

A  44
T   P   C

1.  The transport, pursuant to the Statute and 
the Rules of Procedure and Evidence, of a 
person in custody from the point of arrival 
in the host State to the premises of the 
Court shall, at the request of the Court, be 
carried out by the competent authori  es in 
consulta  on with the Court. 
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2.  The transport, pursuant to the Statute and 
the Rules of Procedure and Evidence, of 
a person in custody from the premises of 
the Court to the Point of departure from 
the host State shall, at the request of the 
Court, be carried out by the competent 
authori  es in consulta  on with the Court.

3.  Any transport of persons in custody in the 
host State outside the premises of the 
Court shall, at the request of the Court, be 
carried out by the competent authori  es in 
consulta  on with the Court.

4.  The Court shall give reasonable no  ce to 
the competent authori  es of the arrival 
of persons referred to in this ar  cle. 
Whenever possible, 72 hours advance 
no  ce will be given.

5.  Where the host State receives a request 
under this Ar  cle and iden  fi es problems 
in rela  on to the execu  on of the request, 
it shall consult with the Court, without 
delay, in order to resolve the ma  er. Such 
problems may include, inter alia, 

(a)  insuffi  cient  me and/or informa  on to 
execute the request;

(b)  the impossibility, despite best 
eff orts, to make adequate security 
arrangements for the transport of the 
persons;

(c)  the existence of a threat to public 
order and security in the host State.

6.  A person in custody shall be transported 
directly and without impediment to the 
des  na  on specifi ed in paragraphs 1 and 2 
of this Ar  cle or to any other des  na  on as 
requested by the Court under paragraph 3 
of this ar  cle.

7.  The Court and the host State shall, as 
appropriate, make prac  cal arrangements 
for the transport of persons in custody in 
accordance with this Ar  cle.

A  45
T   P  A  

  C  V   
P    S

The provisions of Ar  cle 44 of this Agreement 
shall apply, muta  s mutandis, to the transport of 
persons appearing before the Court voluntarily 
or pursuant to a summons.

A  46
C   D  M

1.  The host State shall cooperate with the 
Court to facilitate the deten  on of persons 
and to allow the Court to perform its 
func  ons within its deten  on centre.

2.  Where the presence of a person in custody 
is required for the purpose of giving 
tes  mony or other assistance to the Court 
and where, for security reasons, such a 
person cannot be maintained in custody in 
the deten  on centre of the Court, the Court 
and the host State shall consult and, where 
necessary, make arrangements to transport 
the person to a prison facility or other place 
made available by the host State.

A  47
I  R

1.  The host State shall facilitate the transfer of 
persons granted interim release into a State 
other than the host State.

2.  The host State shall facilitate the re-entry 
into the host State of persons granted 
interim release and their short-term stay 
in the host State for any purpose related to 
proceedings before the Court.

3.  The Court and the host State shall 
make prac  cal arrangements as to the 
implementa  on of this ar  cle.
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A  48
R   C

1.  Subject to paragraph 2 of this Ar  cle, 
where a person surrendered to the 
Court is released from the custody of the 
Court because the Court does not have 
jurisdic  on, the case is inadmissible under 
Ar  cle 17, paragraph 1(b), (c) or (d), of 
the Statute, the charges have not been 
confi rmed under Ar  cle 61 of the Statute, 
the person has been acqui  ed at trial or 
on appeal, or for any other reason, the 
Court shall, as soon as possible, make such 
arrangements as it considers appropriate 
for the transfer of the person, taking into 
account the views of the person, to a State 
which is obliged to receive him or her, to 
another State which agrees to receive him 
or her, or to a State which has requested his 
or her extradi  on with the consent of the 
original surrendering State.

2.  Where the Court has determined that 
the case is inadmissible under Ar  cle 17, 
paragraph 1(a), of the Statute, the Court 
shall make arrangements, as appropriate, 
for the transfer of the person to a State 
whose inves  ga  on or prosecu  on 
has formed the basis of the successful 
challenge to admissibility, unless the State 
that originally surrendered the person 
requests his or her return.

3.  The provisions of Ar  cle 44 of this 
Agreement shall apply, muta  s mutandis, 
to the transport of persons referred to in 
this ar  cle within the host State.

A  49
E   

S    H  S

1.  The Court shall endeavour to designate a 
State of enforcement in accordance with 
Ar  cle 103, paragraph 1, of the Statute.

2.  If no State is designated under Ar  cle 103, 
paragraph 1, of the Statute, the Court 
shall inform the host State about the 
necessity to enforce a sentence in a prison 
facility made available by the host State in 
accordance with Ar  cle 103, paragraph 4, 
of the Statute.

3.  A  er the commencement of the 
enforcement of a sentence under Ar  cle 
103, paragraph 4, of the Statute the Court 
shall con  nue its endeavours to designate 
a State of enforcement under Ar  cle 
103, paragraph 1, of the Statute. The 
Court will communicate to the host State 
developments that it considers relevant, 
which relate to the list referred to in Ar  cle 
103, paragraph 1, of the Statute. The Court 
shall inform the host State as soon as a State 
of enforcement has accepted the Court's 
designa  on under Ar  cle 103, paragraph 1, 
of the Statute.

4.  The enforcement of a sentence shall be 
governed by the Statute, in par  cular 
the provisions of Part 10, and the Rules 
of Procedure and Evidence, in par  cular 
the relevant provisions of Chapter 12. 
The condi  ons of imprisonment shall be 
governed by the law of the host State, as 
provided in Ar  cle 106, paragraph 2, of the 
Statute.

5.  The host State may communicate to the 
Court for its considera  on humanitarian 
concerns or other concerns related to the 
condi  ons or modali  es of enforcement 
for the purposes of supervision of 
enforcement of sentences and condi  ons 
of imprisonment.

6.  Further condi  ons of enforcement, as well 
as other arrangements, shall be laid down 
in a separate agreement between the Court 
and the host State. The Court and the host 
State shall make prac  cal arrangements as 
to the implementa  on of enforcement in 
each case referred to in paragraph 2 of this 
Ar  cle.
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A  50
S -  D  A

1.  If, a  er convic  on and fi nal sentence, or 
a  er reduc  on of a sentence in accordance 
with Ar  cle 110 of the Statute, the  me 
remaining to be served under the sentence 
of the Court is less than six months, the 
Court shall consider whether the sentence 
may be enforced in the deten  on centre of 
the Court.

2.  Where there is a need for a change in 
designa  on of the State of enforcement 
and where the period pending transfer 
to another State of enforcement does 
not exceed six months, the Court and the 
host State shall consult as to whether the 
sentenced person may be transferred to a 
prison facility made available by the host 
State under Ar  cle 103, paragraph 4, of the 
Statute. Where the period pending transfer 
exceeds six months, the sentenced person 
shall be transferred from the deten  on 
centre of the Court to a prison facility made 
available by the host State under Ar  cle 
103, paragraph 4, of the Statute upon a 
request by the Court to that eff ect.

A  51
L    E   

J    H  S

1.  The host State shall not exercise its 
jurisdic  on or proceed with a request for 
assistance or extradi  on from another 
State with regard to persons surrendered to 
the Court in accordance with Part 9 of the 
Statute, persons granted interim release 
or persons who appear before the Court 
voluntarily or pursuant to a summons, 
for any acts, omissions or convic  ons 
prior to the surrender, the transfer or the 
appearance before the Court except as 
provided for in the Statute and the Rules of 
Procedure and Evidence.

2.  Where a person referred to in paragraph 1 
of this Ar  cle is, for any reason, released 
from the custody of the Court without 
convic  on, that paragraph shall con  nue to 
apply for a period of 15 consecu  ve days 
from the date of his or her release.

C  VI
F  P

A  52
S  A  

 A

1.  The provisions of this Agreement shall be 
supplemented at the  me of signature by 
an exchange of le  ers which confi rms the 
joint interpreta  on of the Agreement by 
the par  es.

2.  The Court and the host State may, for the 
purpose of implemen  ng this Agreement 
or of addressing ma  ers not foreseen in 
this Agreement, make other supplementary 
agreements and arrangements as 
appropriate.

A  53
N  L  F  

T  P

If and to the extent that the host State, at 
any  me in the future, accords privileges, 
immuni  es and treatment more favourable 
to any interna  onal organiza  on or tribunal 
than comparable privileges, immuni  es and 
treatment in this Agreement, the Court or any 
person en  tled to privileges and immuni  es 
under this Agreement shall enjoy these 
more favourable privileges, immuni  es and 
treatment.

A  54
S   

D   T  P

The Court shall, without prejudice to the powers 
and responsibili  es of the Assembly under the 
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Statute, make provisions for appropriate modes 
of se  lement of:

(a)  disputes arising out of contracts and other 
disputes of a private-law character to which 
the Court is a party;

(b)  disputes involving any person referred to in 
this Agreement who, by reason of his or her 
offi  cial posi  on or func  on in connec  on 
with the Court, enjoys immunity, if such 
immunity has not been waived.

A  55
S   D    
I   A   

 A   S  
A   A

1.  All diff erences arising out of the 
interpreta  on or applica  on of 
this Agreement or supplementary 
arrangements or agreements between the 
Court and the host State shall be se  led by 
consulta  on, nego  a  on or other agreed 
mode of se  lement.

2.  If the diff erence is not se  led in accordance 
with paragraph 1 of this Ar  cle within three 
months following a wri  en request by one 
of the par  es to the diff erence, it shall, 
at the request of either party, be referred 
to an arbitral tribunal according to the 
procedure set forth in paragraphs 3 to 5 of 
this Ar  cle.

3.  The arbitral tribunal shall be composed 
of three members: one to be chosen by 
each party and the third, who shall be the 
chairman of the tribunal, to be chosen by 
the other two members. If either party 
has failed to make its appointment of a 
member of the tribunal within two months 
of the appointment of a member by the 
other party, that other party may invite 
the President of the Interna  onal Court of 
Jus  ce to make such appointment. Should 
the fi rst two members fail to agree upon 
the appointment of the chairman of the 
tribunal within two months following their 
appointment, either party may invite the 

President of the Interna  onal Court of 
Jus  ce to choose the chairman.

4.  Unless the par  es otherwise agree, the 
arbitral tribunal shall determine its own 
procedure and the expenses shall be borne 
by the par  es as assessed by the tribunal.

5.  The arbitral tribunal, which shall decide 
by a majority of votes, shall reach a 
decision on the diff erence on the basis 
of the provisions of this Agreement and 
subsequent arrangements or agreements 
and the applicable rules of interna  onal 
law. The decision of the arbitral tribunal 
shall be fi nal and binding on the par  es.

A  56
A

With respect to the Kingdom of the Netherlands, 
this Agreement shall apply to the part of the 
Kingdom in Europe only.

A  57
A   T

1.  This Agreement may be amended or 
terminated by mutual consent of the 
par  es.

2.  This Agreement shall cease to be in force by 
mutual consent of the par  es.

A  58
E   F

This Agreement shall enter into force on the 
fi rst day of the second month a  er both par  es 
have no  fi ed each other in wri  ng that the legal 
requirements for entry into force have been 
complied with.

DONE at The Hague on 7th June 2007, in 
duplicate, in the EngIish language. 

(Signed) 
For the 
Interna  onal Criminal Court

(Signed)
 For the 
 Kingdom of Netherlands 
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Be it enacted by the Senate and House of Representa  ves of the Philippines in Congress 
assembled:

C  I
I  P

S  1. Short Title. – This Act shall be known as the “Philippine Act on Crimes Against 
Interna  onal Humanitarian Law, Genocide, and Other Crimes Against Humanity.”

S . 2. Declara  on of Principles and State Policies. 

(a)  The Philippines renounces war as an instrument of na  onal policy, adopts the 
generally accepted principles of interna  onal law as part of the law of the land and 
adheres to a policy of peace, equality, jus  ce, freedom, coopera  on and amity with 
all na  ons;

(b)  The State values the dignity of every human person and guarantees full respect for 
human rights, including the rights of indigenous cultural communi  es and other 
vulnerable groups, such as women and children;

(c)  It shall be the responsibility of the State and all other sectors concerned to resolve 
armed confl ict in order to promote the goal of “Children as Zones of Peace”;

(d)  The State adopts the generally accepted principles of interna  onal law, including the 
Hague Conven  ons of 1907, the Geneva Conven  ons on the protec  on of vic  ms of 
war and interna  onal humanitarian law, as part of the law of our na  on;

(e)  The most serious crimes of concern to the interna  onal community as a whole 
must not go unpunished and their eff ec  ve prosecu  on must be ensured by taking 
measures at the na  onal level, in order to put an end to impunity for the perpetrators 
of these crimes and thus contribute to the preven  on of such crimes, it being the 
duty of every State to exercise its criminal jurisdic  on over those responsible for 
interna  onal crimes;

(f)  The State shall guarantee persons suspected or accused of having commi  ed grave 
crimes under interna  onal law all rights necessary to ensure that their trial will be 

Republic Act No. 9851

An Act Defining and Penalizing Crimes Against 
International Humanitarian Law, Genocide and 

Other Crimes Against Humanity, Organizing 
Jurisdiction, Designating Special Courts, and for 

Related Purposes
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fair and prompt in strict accordance with na  onal and interna  onal law and standards 
for fair trial. It shall also protect vic  ms, witnesses and their families, and provide 
appropriate redress to vic  ms and their families. It shall ensure that the legal systems 
in place provide accessible and gender-sensi  ve avenues of redress for vic  ms of 
armed confl ict; and

(g) The State recognizes that the applica  on of the provisions of this Act shall not aff ect 
the legal status of the par  es to a confl ict, nor give an implied recogni  on of the status 
of belligerency.

C  II
D   T

S  3. For purposes of this Act, the term:

(a) “Apartheid” means inhumane acts commi  ed in the context of an ins  tu  onalized 
regime of systema  c oppression and domina  on by one racial group or groups and 
commi  ed with the inten  on of maintaining that regime.

(b) “Arbitrary deporta  on or forcible transfer of popula  on” means forced displacement 
of the persons concerned by expulsion or other coercive acts from the area in which 
they are lawfully present, without grounds permi  ed under domes  c or interna  onal 
law.

(c)  “Armed confl ict” means any use of force or armed violence between States or a 
protracted armed violence between governmental authori  es and organized armed 
groups or between such groups within that State: Provided, That such force or armed 
violence gives rise, or may give rise, to a situa  on to which the Geneva Conven  ons 
of August 12, 1949, including their common Ar  cle 3, apply. Armed confl ict may be 
interna  onal, that is, between two or more States, including belligerent occupa  on; 
or non-interna  onal, that is, between governmental authori  es and organized armed 
groups or between such groups within a State. It does not cover internal disturbances 
or tensions such as riots, isolated and sporadic acts of violence or other acts of a 
similar nature.

(d)  “Armed forces” means all organized armed forces, groups and units that belong to 
a party to an armed confl ict which are under a command responsible to that party 
for the conduct of its subordinates. Such armed forces shall be subject to an internal 
disciplinary system which enforces compliance with Interna  onal Humanitarian Law.

(e)  “A  ack directed against any civilian popula  on” means a course of conduct involving 
the mul  ple commission of acts referred to in Sec  on 6 of this Act against any civilian 
popula  on, pursuant to or in furtherance of a State or organiza  onal policy to commit 
such a  ack.

(f) “Eff ec  ve command and control or eff ec  ve authority and control” means having the 
material ability to prevent and punish the commission of off ences by subordinates.
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(g) “Enforced or involuntary disappearance of persons” means the arrest, deten  on, or 
abduc  on of persons by, or with the authoriza  on, support or acquiescence of, a State 
or a poli  cal organiza  on followed by a refusal to acknowledge that depriva  on of 
freedom or to give informa  on on the fate or whereabouts of those persons, with the 
inten  on of removing them from the protec  on of the law for a prolonged period of 
 me.

(h) “Enslavement” means the exercise of any or all of the powers a  aching to the right 
of ownership over a person and includes the exercise of such power in the course of 
traffi  cking in persons, in par  cular women and children.

(i) “Extermina  on” means the inten  onal infl ic  on of condi  ons of life, inter alia, the 
depriva  on of access to food and medicine, calculated to bring about the destruc  on 
of a part of a popula  on.

(j) “Forced pregnancy” means the unlawful confi nement of a woman to be forcibly made 
pregnant, with the intent of aff ec  ng the ethnic composi  on of any popula  on or 
carrying out other grave viola  ons of interna  onal law.

(k) “Hors de Combat” means a person who:

(1) is in the power of an adverse party;

(2) has clearly expressed an inten  on to surrender; or

(3) has been rendered unconscious or otherwise incapacitated by wounds or sickness 
and therefore is incapable of defending himself: Provided, that in any of these 
cases, the person abstains from any hos  le act and does not a  empt to escape.

(l) “Military necessity” means the necessity of employing measures which are 
indispensable to achieve a legi  mate aim of the confl ict and are not otherwise 
prohibited by Interna  onal Humanitarian Law.

(m) “Non-defended locality” means a locality that fulfi lls the following condi  ons:

(1) all combatants, as well as mobile weapons and mobile military equipment, must 
have been evacuated;

(2) no hos  le use of fi xed military installa  ons or establishments must have been 
made;

(3)  no acts of hos  lity must have been commi  ed by the authori  es or by the 
popula  on; and

(4) no ac  vi  es in support of military opera  ons must have been undertaken.

(n) “No quarter will be given” means refusing to spare the life of anybody, even of persons 
manifestly unable to defend themselves or who clearly express their inten  on to 
surrender.

(o) “Perfi dy” means acts which invite the confi dence of an adversary to lead him/her 
to believe he/she is en  tled to, or is obliged to accord, protec  on under the rules of 
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Interna  onal Humanitarian Law, with the intent to betray that confi dence, including 
but not limited to:

(1) feigning an intent to nego  ate under a fl ag of truce;

(2) feigning surrender;

(3) feigning incapacita  on by wounds or sickness;

(4) feigning civilian or noncombatant status; and

(5) feigning protec  ve status by use of signs, emblems or uniforms of the United 
Na  ons or of a neutral or other State not party to the confl ict.

(p) “Persecu  on” means the inten  onal and severe depriva  on of fundamental rights 
contrary to interna  onal law by reason of iden  ty of the group or collec  vity.

(q) “Protected person” in an armed confl ict means:

(1) a person wounded, sick or shipwrecked, whether civilian or military;

(2) a prisoner of war or any person deprived of liberty for reasons related to an armed 
confl ict;

(3) a civilian or any person not taking a direct part or having ceased to take part in the 
hos  li  es in the power of the adverse party;

(4) a person who, before the beginning of hos  li  es, was considered a stateless 
person or refugee under the relevant interna  onal instruments accepted by the 
par  es to the confl ict concerned or under the na  onal legisla  on of the state of 
refuge or state of residence;

(5) a member of the medical personnel assigned exclusively to medical purposes or 
to the administra  on of medical units or to the opera  on of or administra  on of 
medical transports; or

(6) a member of the religious personnel who is exclusively engaged in the work of 
their ministry and a  ached to the armed forces of a party to the confl ict, its 
medical units or medical transports, or non-denomina  onal, noncombatant 
military personnel carrying out func  ons similar to religious personnel.

(r) “Superior” means:

(1) a military commander or a person eff ec  vely ac  ng as a military commander; or

(2) any other superior, in as much as the crimes arose from ac  vi  es within the 
eff ec  ve authority and control of that superior.

(s) “Torture” means the inten  onal infl ic  on of severe pain or suff ering, whether 
physical, mental, or psychological, upon a person in the custody or under the control 
of the accused; except that torture shall not include pain or suff ering arising only from, 
inherent in or incidental to, lawful sanc  ons.
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(t) “Works and installa  ons containing dangerous forces” means works and installa  ons 
the a  ack of which may cause the release of dangerous forces and consequent severe 
losses among the civilian popula  on, namely: dams, dikes, and nuclear, electrical 
genera  on sta  ons.

C  III
C  A  I  H  L , 

G   O  C  A  H

S  4. War Crimes. – For the purpose of this Act, “war crimes” or “crimes against 
Interna  onal Humanitarian Law” means:

(a) In case of an interna  onal armed confl ict, grave breaches of the Geneva Conven  ons 
of August 12, 1949, namely, any of the following acts against persons or property 
protected under provisions of the relevant Geneva Conven  on:

(1) Willful killing;

(2)  Torture or inhuman treatment, including biological experiments;

(3)  Willfully causing great suff ering, or serious injury to body or health;

(4)  Extensive destruc  on and appropria  on of property not jus  fi ed by military 
necessity and carried out unlawfully and wantonly;

(5)  Willfully depriving a prisoner of war or other protected person of the rights of fair 
and regular trial;

(6)  Arbitrary deporta  on or forcible transfer of popula  on or unlawful confi nement;

(7)  Taking of hostages;

(8)  Compelling a prisoner of war or other protected person to serve in the forces of a 
hos  le power; and

(9)  Unjus  fi able delay in the repatria  on of prisoners of war or other protected 
persons.

(b) In case of a non-interna  onal armed confl ict, serious viola  ons of common Ar  cle 3 
to the four Geneva Conven  ons of  August 12, 1949, namely, any of the following acts 
commi  ed against persons taking no ac  ve part in the hos  li  es, including members 
of the armed forces who have laid down their arms and those placed hors de combat 
by sickness, wounds, deten  on or any other cause;

(1) Violence to life and person, in par  cular, willful killings, mu  la  on, cruel treatment 
and torture;

(2) Commi   ng outrages upon personal dignity, in par  cular, humilia  ng and 
degrading treatment;

(3) Taking of hostages; and
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(4) The passing of sentences and the carrying out of execu  ons without previous 
judgment pronounced by a regularly cons  tuted court, aff ording all judicial 
guarantees which are generally recognized as indispensable.

(c) Other serious viola  ons of the laws and customs applicable in armed confl ict, within 
the established framework of interna  onal law, namely:

(1) Inten  onally  direc  ng a  acks against the civilian popula  on as such or against 
individual civilians not taking direct part in hos  li  es;

(2)  Inten  onally direc  ng a  acks against civilian objects, that is, objects which are 
not military objec  ves;

(3)  Inten  onally direc  ng a  acks against buildings, material, medical units 
and transport, and personnel using the dis  nc  ve emblems of the Geneva 
Conven  ons or Addi  onal Protocol III in conformity with interna  onal law;

(4)  Inten  onally direc  ng a  acks against personnel, installa  ons, material, units 
or vehicles involved in a humanitarian assistance or peacekeeping mission in 
accordance with the Charter of the United Na  ons, as long as they are en  tled 
to the protec  on given to civilians or civilian objects under the interna  onal law 
of armed confl ict;

(5)  Launching an a  ack in the knowledge that such a  ack will cause incidental loss 
of life or injury to civilians or damage to civilian objects or widespread, long-
term and severe damage to the natural environment which would be excessive 
in rela  on to the concrete and direct military advantage an  cipated;

(6)  Launching an a  ack against works or installa  ons containing dangerous forces in 
the knowledge that such a  ack will cause excessive loss of life, injury to civilians 
or damage to civilian objects, and causing death or serious injury to body or 
health;

(7)  A  acking or bombarding, by whatever means, towns, villages, dwellings or 
buildings which are undefended and which are not military objec  ves, or making 
non-defended locali  es or demilitarized zones the object of a  ack;

(8) Killing or wounding a person in the knowledge that he/she is hors de combat, 
including a combatant who, having laid down his/her arms or no longer having 
means of defense, has surrendered at discre  on;

(9) Making improper use of a fl ag of truce, of the fl ag or the military insignia and 
uniform of the enemy or of the United Na  ons, as well as of the dis  nc  ve 
emblems of the Geneva Conven  ons or other protec  ve signs under Interna  onal 
Humanitarian Law, resul  ng in death, serious personal injury or capture;

(10) Inten  onally direc  ng a  acks against buildings dedicated to religion, educa  on, 
art, science or charitable purposes, historic monuments, hospitals and places 
where the sick and wounded are collected, provided they are not military 
objec  ves. In case of doubt whether such building or place has been used to 
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make an eff ec  ve contribu  on to military ac  on, it shall be presumed not to be 
so used;

(11) Subjec  ng persons who are in the power of an adverse party to physical 
mu  la  on or to medical or scien  fi c experiments of any kind, or to removal of 
 ssue or organs for transplanta  on, which are neither jus  fi ed by the medical, 

dental or hospital treatment of the person concerned nor carried out in his/
her interest, and which cause death to or seriously endanger the health of such 
person or persons;

(12) Killing, wounding or capturing an adversary by resort to perfi dy;

(13) Declaring that no quarter will be given;

(14) Destroying or seizing the enemy’s property unless such destruc  on or seizure is 
impera  vely demanded by the necessi  es of war;

(15) Pillaging a town or place, even when taken by assault;

(16) Ordering the displacement of the civilian popula  on for reasons related to 
the confl ict, unless the security of the civilians involved or impera  ve military 
reasons so demand;

(17) Transferring, directly or indirectly, by the occupying power of parts of its own 
civilian popula  on into the territory it occupies, or the deporta  on or transfer 
of all or parts of the popula  on of the occupied territory within or outside this 
territory;

(18) Commi   ng outrages upon personal dignity, in par  cular, humilia  ng and 
degrading treatment;

(19) Commi   ng rape, sexual slavery, enforced pros  tu  on, forced pregnancy, 
enforced steriliza  on, or any other form of sexual violence also cons  tu  ng 
a grave breach of the Geneva Conven  ons or a serious viola  on of common 
Ar  cle 3 to the Geneva Conven  ons;

(20)  U  lizing the presence of a civilian or other protected person to render certain 
points, areas or military forces immune from military opera  ons;

(21)  Inten  onally using starva  on of civilians as a method of warfare by depriving 
them of objects indispensable to their survival, including willfully impeding relief 
supplies as provided for under the Geneva Conven  ons and their Addi  onal 
Protocols;

(22)  In an interna  onal armed confl ict, compelling the na  onals of the hos  le party 
to take part in the opera  ons of war directed against their own country, even if 
they were in the belligerent’s service before the commencement of the war;

(23)  In an interna  onal armed confl ict, declaring abolished, suspended or inadmissible 
in a court of law the rights and ac  ons of the na  onals of the hos  le party;
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(24)  Commi   ng any of the following acts:

(i)  Conscrip  ng, enlis  ng or recrui  ng children under the age of 15 years into 
the na  onal armed forces;

(ii)  Conscrip  ng, enlis  ng or recrui  ng children under the age of 18 years into 
an armed force or group other than the na  onal armed forces; and

(iii)  Using children under the age of 18 years to par  cipate ac  vely in hos  li  es; 
and

(25)  Employing means of warfare which are prohibited under interna  onal law, such 
as:

(i)  Poison or poisoned weapons;

(ii)  Asphyxia  ng, poisonous or other gases, and all analogous liquids, materials 
or devices;

(iii)  Bullets which expand or fl a  en easily in the human body, such as bullets 
with hard envelopes which do not en  rely cover the core or are pierced 
with incisions; and

(iv)  Weapons, projec  les and material and methods of warfare which are of 
the nature to cause superfl uous injury or unecessary suff ering or which 
are inherently indiscriminate in viola  on of the interna  onal law of armed 
confl ict.

Any person found guilty of commi  ng any of the acts specifi ed herein shall suff er the 
penalty provided under Sec  on 7 of this Act.

S . 5. Genocide. 

(a)  For the purpose of this Act, “genocide” means any of the following acts with intent 
to destroy, in whole or in part, a na  onal, ethnic, racial, religious, social or any other 
similar stable and permanent group as such:

(1) Killing members of the group;

(2)  Causing serious bodily or mental harm to members of the group;

(3)  Deliberately infl ic  ng on the group condi  ons of life calculated to bring about its 
physical destruc  on in whole or in part;

(4)  Imposing measures intended to prevent births within the group; and

(5) Forcibly transferring children of the group to another group.

(b) It shall be unlawful for any person to directly and publicly incite others to commit 
genocide.

Any person found guilty of commi   ng any of the acts specifi ed in paragraphs (a) and 
(b) of this sec  on shall suff er the penalty provided under Sec  on 7 of this Act.
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S . 6. Other Crimes Against Humanity. – For the purpose of this Act, “other crimes against 
humanity” means any of the following acts when commi  ed as part of a widespread or 
systema  c a  ack directed against any civilian popula  on, with knowledge of the a  ack:

(a) Willful killing;

(b)  Extermina  on;

(c)  Enslavement;

(d)  Arbitrary deporta  on or forcible transfer of popula  on;

(e)  Imprisonment or other severe depriva  on of physical liberty in viola  on of 
fundamental rules of interna  onal law;

(f)  Torture;

(g)  Rape, sexual slavery, enforced pros  tu  on, forced pregnancy, enforced 
steriliza  on, or any other form of sexual violence of comparable gravity;

(h)  Persecu  on against any iden  fi able group or collec  vity on poli  cal, racial, 
na  onal, ethnic, cultural, religious, gender, sexual orienta  on or other grounds 
that are universally recognized as impermissible under interna  onal law, in 
connec  on with any act referred to in this paragraph or any crime defi ned in this 
Act;

(i)  Enforced or involuntary disappearance of persons;

(j)  Apartheid; and

(k)  Other inhumane acts of a similar character inten  onally causing great suff ering, or 
serious injury to body or to mental or physical health.

Any person found guilty of commi   ng any of the acts specifi ed herein shall suff er the 
penalty provided under Sec  on 7 of this Act.

C  IV
P  P

S  7. Penal  es. – Any person found guilty of commi   ng any of the acts provided 
under Sec  ons 4, 5 and 6 of this Act shall suff er the penalty of reclusion temporal in 
its medium to maximum period and a fi ne ranging from One Hundred Thousand Pesos 
(P100,000) to Five Hundred Thousand Pesos (P500,000).

When jus  fi ed by the extreme gravity of the crime, especially where the commision of 
any of the crimes specifi ed herein results in death or serious physical injury, or cons  tutes 
rape, and considering the individual circumstances of the accused, the penalty of reclusion 
perpetua and a fi ne ranging from Five Hundred Thousand Pesos (P500,000) to One Million 
Pesos (P1 million) shall be imposed.
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Any person found guilty of inci  ng others to commit genocide referred to in Sec  on 
5(b) of this Act shall suff er the penalty of prision mayor in its minimum period and a fi ne 
ranging from Ten Thousand Pesos (P10,000) to Twenty Thousand Pesos (P20,000).

In addi  on, the court shall order the forfeiture of proceeds, property and assets 
derived, directly or indirectly, from that crime, without prejudice to the rights of bona fi de 
third par  es. The court shall also impose the corresponding accessory penal  es under the 
Revised Penal Code, especially where the off ender is a public offi  cer.

C  V
S  P   C  L

S  8. Individual Criminal Responsibility.

(a) In addi  on to exis  ng provisions in Philippine law on principles of criminal responsibility, 
a person shall be criminally liable as principal for a crime defi ned and penalized in this 
Act if he/she:

(1)  Commits such a crime, whether as an individual, jointly with another or through 
another person, regardless of whether that other person is criminally responsible;

(2)  Orders, solicits or induces the commission of such a crime which in fact occurs or 
is a  empted;

(3)  In any other way contributes to the commission or a  empted commission of such 
a crime by a group of person ac  ng with a common purpose. Such contribu  on 
shall be inten  onal and shall either:

(i) be made with the aim of furthering the criminal ac  vity or criminal purpose of 
the group, where such ac  vity or purpose involves the commission of a crime 
defi ned in this Act; or

(ii) be made in the knowledge of the inten  on of the group to commit the crime.

(b)  A person shall be criminally liable as accomplice for facilita  ng the commission of 
a crime defi ned and penalized in this Act if he/she aids, abets or otherwise assists 
in its commission or a  empted commission, including providing the means for its 
commission.

(c)  A person shall be criminally liable for a crime defi ned and penalized in this Act if he/
she a  empts to commit such a crime by taking ac  on that commences its execu  on 
by means of a substan  al step, but the crime does not occur because of circumstances 
independent of the person’s inten  on. However, a person who abandons the eff ort 
to commit the crime or otherwise prevents the comple  on of the crime shall not be 
liable for punishment under this Act for the a  empt to commit the same if he/she 
completely and voluntarily gave up the criminal purpose.

S . 9.  Irrelevance of Offi  cial Capacity. – This Act shall apply equally to all persons without 
any dis  nc  on based on offi  cial capacity. In par  cular, offi  cial capacity as a head of state 
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or government, a member of a government or parliament, an elected representa  ve or a 
government offi  cial shall in no case exempt a person from criminal responsibility under this 
Act, nor shall it, in and of itself, cons  tute a ground for reduc  on of sentence. However:

(a)  Immuni  es or special procedural rules that may be a  ached to the offi  cial 
capacity of a person under Philippine law other than the established cons  tu  onal 
immunity from suit of the Philippine President during his/her tenure, shall not bar 
the court from exercising jurisdic  on over such a person; and

(b) Immuni  es that may be a  ached to the offi  cial capacity of a person under 
interna  onal law may limit the applica  on of this Act, but only within the bounds 
established under interna  onal law.

S . 10. Responsibility of Superiors. – In addi  on to other grounds of criminal responsibility 
for crimes defi ned and penalized under this Act, a superior shall be criminally responsible 
as a principal for such crimes commi  ed by subordinates under his/her eff ec  ve command 
and control, or eff ec  ve authority and control as the case may be, as a result of his/her 
failure to properly exercise control over such subordinates, where:

(a) That superior either knew or, owing to the circumstances at the  me, should have 
known that the subordinates were commi   ng or about to commit such crimes;

(b)  That superior failed to take all necessary and reasonable measures within his/
her power to prevent or repress their commission or to submit the ma  er to the 
competent authori  es for inves  ga  on and prosecu  on.

S . 11. Nonprescrip  on. – The crimes defi ned and penalized under this Act, their 
prosecu  on, and the execu  on of sentences imposed on their account, shall not be 
subject to any prescrip  on.

S . 12. Orders from a Superior. – The fact that a crime defi ned and penalized under this 
Act has been commi  ed by a person pursuant to an order of a government or a superior, 
whether military or civilian, shall not relieve that person of criminal responsibility unless 
all of the following elements occur:

(a)  The person was under a legal obliga  on to obey orders of the government or the 
superior in ques  on;

(b)  The person did not know that the order was unlawful; and

(c)  The order was not manifestly unlawful.

For the purposes of this sec  on, orders to commit genocide or other crimes against 
humanity are manifestly unlawful.
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C  VI
P   V   W

S  13. Protec  on of Vic  ms and Witnesses. – In addi  on to exis  ng provisions in 
Philippine law for the protec  on of vic  ms and witnesses, the following measures shall be 
undertaken:

(a) The Philippine court shall take appropriate measures to protect the safety, physical 
and psychological well-being, dignity and privacy of vic  ms and witnesses. In so 
doing, the court shall have regard of all relevant factors, including age, gender and 
health, and the nature of the crime, in par  cular, but not limited to, where the crime 
involves sexual or gender violence or violence against children. The prosecutor 
shall take such measures par  cularly during the inves  ga  on and prosecu  on of 
such crimes. These measures shall not be prejudicial to or inconsistent with the 
rights of the accused and to a fair and impar  al trial;

(b)  As an excep  on to the general principle of public hearings, the court may, to protect 
the vic  ms and witnesses or an accused, conduct any part of the proceedings in 
camera or allow the presenta  on of evidence by electronic or other special means. 
In par  cular, such measures shall be implemented in the case of a vic  m of sexual 
violence or a child who is a vic  m or is a witness, unless otherwise ordered by the 
court, having regard to all the circumstances, par  cularly the views of the vic  m 
or witness;

(c) Where the personal interests of the vic  ms are aff ected, the court shall permit their 
views and concerns to be presented and considered at stages of the proceedings 
determined to be appropriate by the court in a manner which is not prejudicial to 
or inconsistent with the rights of the accused and a fair and impar  al trial. Such 
views and concerns may be presented by the legal representa  ves of the vic  ms 
where the court considers it appropriate in accordance with the established rules 
of procedure and evidence; and

(d) Where the disclosure of evidence or informa  on pursuant to this Act may lead 
to the grave endangerment of the security of a witness for his/her family, the 
prosecu  on may, for the purposes of any proceedings conducted prior to the 
commencement of the trial, withhold such evidence or informa  on and instead 
submit a summary thereof. Such measures shall be exercised in a manner which 
is not prejudicial to or inconsistent with the rights of the accused and to a fair and 
impar  al trial.

S . 14. Repara  ons to Vic  ms. – In addi  on to exis  ng provisions in Philippine law and 
procedural rules for repara  ons to vic  ms, the following measures shall be undertaken:

(a) The court shall follow the principles rela  ng to the repara  ons to, or in respect of, 
vic  ms, including res  tu  on, compensa  on and rehabilita  on. On this basis, in its 
decision, the court may, either upon request or on its own mo  on in excep  onal 
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circumstances, determine the scope and extent of any damage, loss and injury to, 
or in respect of, vic  ms and state the principles on which it is ac  ng;

(b) The court may make an order directly against a convicted person specifying 
appropriate repara  ons to, or in respect of, vic  ms, including res  tu  on, 
compensa  on and rehabilita  on; and

(c) Before making an order under this sec  on, the court may invite and shall take 
account of representa  ons from or on behalf of the convicted person, vic  ms or 
other interested persons.

Nothing in this sec  on shall be interpreted as prejudicing the rights of vic  ms under 
na  onal or interna  onal law.

C  VII
A   I  L   O  L

S  15. Applicability of Interna  onal Law. –  In the applica  on and interpreta  on of 
this Act, Philippine courts shall be guided by the following sources:

(a)  The 1948 Genocide Conven  on;

(b)  The 1949 Geneva Conven  ons I– IV, their 1977 Addi  onal Protocols I and II and 
their 2005 Addi  onal Protocol III;

(c)  The 1954 Hague Conven  on for the Protec  on of Cultural Property in the Event of 
Armed Confl ict, its First Protocol and its 1999 Second Protocol;

(d)  The 1989 Conven  on on the Rights of the Child and its 2000 Op  onal Protocol on 
the Involvement of Children in Armed Confl ict;

(e)  The rules and principles of customary interna  onal law;

(f)  The judicial decisions of interna  onal courts and tribunals;

(g)  Relevant and applicable interna  onal human rights instruments;

(h)  Other relevant interna  onal trea  es and conven  ons ra  fi ed or acceded to by the 
Republic of the Philippines; and

(i)  Teachings of the most highly qualifi ed publicists and authorita  ve commentaries 
on the foregoing sources as subsidiary means for the determina  on of rules of 
interna  onal law.

S . 16. Suppletory Applica  on of the Revised Penal Code and Other General or Special 
Laws. – The provisions of the Revised Penal Code and other general or special laws shall 
have a suppletory applica  on to the provisions of this Act.
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C  VIII
J

S  17. Jurisdic  on. – The State shall exercise jurisdic  on over persons, whether 
military or civilian, suspected or accused of a crime defi ned and penalized in this Act, 
regardless of where the crime is commi  ed, provided, any one of the following condi  ons 
is met:

(a) The accused is a Filipino ci  zen;

(b) The accused, regardless of ci  zenship or residence, is present in the Philippines; 
or

(c)  The accused has commi  ed the said crime against a Filipino ci  zen.

In the interest of jus  ce, the relevant Philippine authori  es may dispense with 
the inves  ga  on or prosecu  on of a crime punishable under this Act if another court 
or interna  onal tribunal is already conduc  ng the inves  ga  on or undertaking the 
prosecu  on of such crime. Instead, the authori  es may surrender or extradite suspected 
or accused persons in the Philippines to the appropriate interna  onal court, if any, or to 
another State pursuant to the applicable extradi  on laws and trea  es.

No criminal proceedings shall be ini  ated against foreign na  onals suspected or 
accused of having commi  ed the crimes defi ned and penalized in this Act if they have 
been tried by a competent court outside the Philippines in respect of the same off ense 
and acqui  ed, or having been convicted, already served their sentence.

S . 18. Philippine Court, Prosecutors and Inves  gators. – The Regional Trial Court of the 
Philippines shall have original and exclusive jurisdic  on over the crimes punishable under 
this Act. Their judgments may be appealed or elevated to the Court of Appeals and to the 
Supreme Court as provided by law.

The Supreme Court shall designate special courts to try cases involving crimes 
punishable under this Act. For these cases, the Commission on Human Rights, the 
Department of Jus  ce, the Philippine Na  onal Police or other concerned law enforcement 
agencies shall designate prosecutors or inves  gators as the case may be.

The State shall ensure that judges, prosecutors and inves  gators, especially those 
designated for purposes of this Act, receive eff ec  ve training in human rights, Interna  onal 
Humanitarian Law and Interna  onal Criminal Law.

C  IX
F  P

S  19. Separability Clause. – If, for any reason or reasons, any part or provision of 
this Statute shall be held to be uncons  tu  onal or invalid, other parts or provisions hereof 
which are not aff ected thereby shall con  nue to be in full force and eff ect.
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S . 20. Repealing Clause. – All laws, presiden  al decrees and issuances, execu  ve orders, 
rules and regula  ons or parts thereof inconsistent with the provisions of this Statute are 
hereby repealed or modifi ed accordingly.

S . 21. Eff ec  vity. – This Act shall take eff ect 15 days a  er its complete publica  on in the 
Offi  cial Gaze  e or in two newspapers of general circula  on.

Approved, December 11, 2009.
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