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Justice Ameurfina A. Melencio Herrera (ret.)∗∗

The Philippine Judicial Academy, or PHILJA, is pleased to
welcome you to the First Judicial Seminar on Indigenous Peoples’
Rights.

Doubly pleased are we in being able to accomplish this in
partnership with The Asia Foundation, whom we profusely thank
through Atty. Carolyn Mercado, the Foundation’s Program
Director. This attests to the shared recognition of  both
organizations of the need for judicial education in a field that
affects a disadvantaged sector of  society.

∗   Delivered at the 1st Judicial Seminar on Indigenous Peoples’
Rights Act (Regions III & IV), on February 18, 2002,  at
PHILJA, Tagaytay City.

∗∗  Justice Ameurfina A. Melencio Herrera (ret.) has been the
indomitable Chancellor of  the Philippine Judicial Academy
(PHILJA), the education arm of  the Supreme Court of  the
Philippines, since March 1996.  She was Associate Justice of
the Supreme Court from 1979 to 1992, where she chaired the
Second Division from 1988, and Associate Justice of  the Court
of Appeals chairing the Eighth Division from 1973 to 1979.
At the Academy, She also holds the following positions:
Chairperson of the Academic Council, Presiding Officer of
the Judicial Reforms Office, and Member of  the Board of
Trustees. She graduated Valedictorian and Cum Laude at the
University of  the Philippines College of  Law, where she
obtained her Bachelor of  Laws degree.  She was Bar Topnotcher
when she took her Bar Examinations, ranking first with a score
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We have selected you as participants for the first batch
covering Regions III and IV, or Central and Southern Luzon.
Three other clusters will follow, namely, the Ilocos Region and
Cagayan Valley (Regions I and II), Visayas (Regions V, VI and
VII), and Mindanao (Regions IX, X, XI, XII). We made the
selection in consultation with the National Commission on
Indigenous Peoples (NCIP) and its list of  ethnolinguistic groups
all over the country.

The raison d’être for this exercise is anchored on Section 22,
Chapter 2 of  the Constitution which provides that “[t]he State
shall recognize and promote the rights of indigenous cultural
minorities within the framework of  national unity and
development.” “National unity,” for our country, is a wonderful
blend of various ethnic minorities and indigenous groups. And
“development,” because on our indigenous peoples’ access to
justice also depends our country’s stability and growth.

It follows that Republic Act No. 8371 or “The Indigenous
Peoples’ Rights Act of  1997” was a step in the right direction
and a laudable piece of  legislation that addressed the “centuries-
old neglect” of  our indigenous peoples. Of  late, however, some
of  its provisions have been constitutionally challenged in Isagani
Cruz v. Secretary of  the Environment and Natural Resources, et
al., which was promulgated on December 6, 2000 (347 SCRA
128).  It was through the resolution of  the Supreme Court in
that case, although it had dismissed the petition because the
necessary majority was not obtained, that IPRA gained judicial

of  93.85%.  She is also currently Deputy President for
Australasia at the International Organization for Judicial
Training (IOJT), an international organization of  academies
specializing in judicial education and training, formed in March
2002, in Jerusalem, Israel.
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prominence. The different opinions expressed by the justices in
that resolution are gems in Philippine jurisprudence. You have
the complete decision in your handouts for you to read and study.

And so it is that this judicial seminar was conceived to
introduce you, judges, to IPRA. It is to bring to your attention
the constitutional nuances that led to a seven-to-seven vote in
the Supreme Court. It is also aimed to familiarize you with the
procedure involved in resolving cases under the law, and to
acquaint you with the administrative machinery set up by law to
administer the Act. Fr. Ranhilio Aquino, Head of our Academic
Affairs Office, and Prof. Sedfrey Candelaria, Head of our Research
and Linkages Office, have designed the program precisely to enable
judges to make the beneficial provisions of the law more accessible
to indigenous peoples through the adjudicative action of our
courts. And this is where, as judges, you all come in.

Additionally, for an international flavor, Fr. Aquino, a
member of  the 3rd Philippine Judicial Delegation to the Federal
Court of  Australia last October 2001, will walk you through
“The Australian Experience” and its Native Title practices and
procedure.

And to inspire us all at the end of  the seminar, we will be
hearing from Ambassador Howard Q. Dee, Former Presidential
Adviser for Indigenous Peoples’ Affairs, who will be speaking
from actual experience in the field.

The next two days promise to be an intellectual adventure
into a relatively unexplored field, and we trust that you will emerge
from this seminar ready for the resolution of conflicts and disputes
involving indigenous cultural communities. Hopefully, with you
appropriately adjudicating cases coming before your respective
courts, our indigenous peoples or cultural minorities will no longer
feel marginalized and deprived. For you will be assisting them  to
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enjoy the full measure of  internationally recognized human rights
and freedoms, and to preserve and help develop their cultural
integrity.

In this, the Academy trusts. Thank you for your kind
attention.
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Ms. Kristiina Kuvaja∗∗

Honorable Justice Ameurfina A. Melencio Herrera, Professor
Sedfrey Candelaria, Commissioner Linda Malenab-Hornilla, Ms.
Evelyn Dumdum, Your Honors, Ladies and Gentlemen, good
morning.

I am pleased to welcome you all to this seminar today and I
wish to start my remarks with greetings from the Ambassador of
Finland, His Excellency Raimo Anttola, who,  unfortunately,  was
not able to be with us today but who is, in his thoughts, sharing
the spirit of this seminar.

Poverty eradication, social equality and human rights are some
of the central goals not only of the Finnish development
cooperation policy, but of  the Finnish foreign policy as a whole.
The Finnish government believes that strengthening equal
participation of  the most vulnerable segments of  the society,
including ethnic minorities, is the key to overall peace and
development. We believe that the rights of  all members of  the
society should be secured and differences within one nation
respected.

Since the year 2000, the Embassy of Finland in the
Philippines has focused its local cooperation on indigenous peoples’
∗ Opening Remarks delivered at the 3rd Judicial Seminar on

Indigenous Peoples’ Rights Act (Regions V-VII), on May 2,
2002, at the Montebello Villa Hotel, Cebu City.

∗∗ Ms. Kristiina Kuvaja is Second Secretary at the Embassy of
Finland, Philippines.



6 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

(IPs) groups, particularly those in Mindanao and Central Luzon.
The purpose of the cooperation has been to strengthen the IP
communities’ basic capacities for development through increased
sources of livelihood, upgraded basic services, and strengthened
perception of their rights and cultural traditions. Experiences from
these collaboration projects have been positive and the Embassy
is determined to continue these activities for  years to come.

Professor Sedfrey Candelaria from the Philippine Judicial
Academy approached the Embassy only a month ago on the
funding of  a series of seminars for judges on indigenous peoples’
rights. After talking to him, it became very clear to the Embassy
that this series of  seminars is not only timely for the Judiciary in
the Philippines, but that it is also an excellent opportunity to
strengthen our two countries’ collaboration in the field of   not
only indigenous peoples, but human rights as a whole. We are
particularly pleased that these seminars enable the Finnish
government to have a dialogue with those people in the
Philippines who are in a crucial position when legislations on
indigenous peoples are being interpreted, and when actual decisions
are made based on these interpretations. This is the fundamental
role of  the Judiciary in every country, and this role has a crucial
impact on the development of societies as a whole.

The Philippines has a relatively comprehensive legislation
on indigenous peoples’ rights. The most important piece of
legislation – the Indigenous Peoples’ Rights Act (IPRA) – came
into force in 1997. IPRA addresses particularly the right to
ancestral lands, right to self  governance, and IPs’ human rights in
their large meaning. The implementation of  the law has started
considerably slow for various reasons. However, when fully
implemented, it will serve as a crucial component to secure IPs’
chances to participate in national development and, therefore, it
will contribute to the future of every Filipino.
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My intention is not to give you an overview of  the
indigenous peoples’ situation in the Philippines. I think that there
are many people in this room who know much more about it
than I do. However, I would like to take you to an imaginary trip
to Finland and share some experiences we have had there with
our indigenous peoples’ group called the Sami people.

There are about 75,000  Samis in Northern Europe and about
7,000 in Northern Finland. The Sami people have their own
history, language, culture, livelihood, way of  life and identity.
They, therefore, share the same characteristics as the indigenous
peoples  in the Philippines.

I would like to draw your attention to some of  the judicial
development concerning the Sami in Finland. Quite recently, in
1995, the Finnish Parliament passed a Constitutional Amendment
which grants the Samis, as indigenous people, the right to maintain
and develop their language and culture. This amendment obliges
the Government of Finland to allow and support the development
of the language and culture of the Samis. In the Constitution,
the culture of Samis means a cultural mode which consists of
traditional Sami livelihood, like reindeer herding, fishing and
hunting.

In 1996, a new Constitutional amendment was passed and it
went further than the first one. It guarantees the Samis the right
to cultural autonomy within the Sami Homeland in  matters
concerning their language and culture. The purpose of  the
autonomy is to bring the Samis into a position where they have,
at the preparatory and decision-making stages, more administrative
and political influence on matters concerning them. Furthermore,
the Sami Parliament was established to plan and implement the
autonomy,  and the Finnish Parliament hears the Sami Parliament
regularly on matters concerning the Samis in Finland.
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With cultural autonomy, not only the cultural rights of  the
Samis are protected but, also, their cultural identity has been
strengthened.  Sami pupils are taught  mainly in Sami language at
schools during their compulsory training and, in 1994, Sami high
school graduates took their mother tongue examination for the
first time. The Sami language is also used by Sami Radio, as well
as periodicals and newspapers.

The strengthening of the Sami cultural identity has also
increased the recognition of our indigenous roots as many Finnish
people who originated from Sami wish nowadays to be registered
as  Samis. This means that the official number of  Sami people in
Finland is actually increasing.

Although many crucial rights of the Sami people in Finland
have been addressed through national legislation, there are still
fundamental issues to be tackled. I will give you a brief background
on the land ownership of  the Samis – an issue which is also timely
among the IPs in the Philippines.

The Samis have experienced similar events like many other
IP groups in the world.  The traditional ownership of  the land
was never registered with State officials and when Finland became
independent in 1917, the Sami people started losing their
traditional lands to in-moving settlers.  The Samis moved to new
areas and they were gradually granted limited rights to these lands.
These so-called ‘homelands’ are mostly ‘public lands’ and the State
still controls the Sami people’s use of  this land in many ways.

The ownership of  the so-called public lands have been
discussed in many instances. The Constitutional Committee of
the Finnish Parliament has recognized the Samis as the real owners
of  the public lands. However, this issue has not yet been settled
through legislation. This means that the property rights of  the
Samis in Finland have not been protected as they are for other
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citizens. To correct the situation, several State committees have
suggested various initiatives and the Ministry of  Justice has
investigated the possibility of  Sami administration of  the public
lands. It is clear that the material foundation of the Sami culture
is continuously weakened by the unclear situation of  land
ownership. The Finnish Parliament is expecting the first bill to be
filed on the matter in the near future, and it is expected to resolve
the land ownership problem in favor of  protecting the Samis’
culture and way of life.

With these experiences from Finland, I wish to open this
seminar on IPRA. The Embassy of  Finland wishes that this
seminar will contribute not only to the strengthened capacities
of  the Judiciary  in dealing with IPRA cases but, in the long run,
to mutual understanding and respect of different groups within
the Philippine society.

Salamat po.
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Dr. Steven Rood ∗∗

Madame Justice Herrera, Fr. Aquino, Prof. Candelaria, Atty.
Panganiban, Your Honors, good morning. Please allow me to read
to you the Opening Remarks of  Dr. Steven Rood.

The Asia Foundation is pleased to have been able to partner
with the Philippine Judicial Academy in this training on the
Indigenous Peoples’ Rights Act (IPRA) of  1997. Throughout
its history in the Philippines since 1964, the Foundation has been
devoted to the Rule of  Law, helping to improve the lives of
Filipino citizens, and addressing relative issues of democratization.

∗ Read by Atty. Carolyn Mercado, Senior Program Officer of
The Asia Foundation,  at  the 1st Judicial Seminar on Indigenous
Peoples’ Rights Act  (Regions III & IV),  on February 18,
2002, at PHILJA, Tagaytay City.

∗∗ Dr. Steven Rood, Ph.D., Country Representative of  The Asia
Foundation since November 1999, received his doctorate degree
in Political Science from Boston University in 1981.  From
1981 to 1999, he was Political Science Professor at the
University of  the Philippines, Baguio City.  He was also a
Member of  the Board of  Social Weather Stations and a Policy
and Indicators Measurement Specialist on the USAID-funded
Governance and Local Democracy (GOLD) Project.  He has
published in the areas of  local governance, autonomy for
indigenous peoples, natural resource management, population
and development, non-governmental organizations, and
Philippine politics and society.
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This training addresses all of these issues. The Philippine Judicial
Academy, a bulwark of  judicial independence, proves its devotion
to judicial excellence as it promotes the smoother operation of
the judicial system. Consideration of  the Indigenous Peoples
Rights’ Act will bring this new legal arena firmly into the system
of decisions issued by the Judiciary.

The IPRA is the product of a long struggle by indigenous
peoples and their allies, not only for a secured access to resources
needed for a sustainable livelihood, but also for recognition of
their right to self-government and empowerment. This issue is of
utmost importance in the Philippines as contemporary events
show the need to reconcile the right to self-determination with
the imperative of  territorial integrity of  the Philippines. It is a
particular pleasure for me, as Country Representative of   The
Asia Foundation, to be associated with this training. We share the
same feelings.

As an academic at the University of the Philippines, Baguio
City, I spent a decade on issues surrounding indigenous peoples
and their struggle. From the mid-1980’s onward, issues on the
Cordillera Autonomy were in the forefront, and, indeed, were
enshrined in the 1987 Constitution. Back then I led a team of
researchers investigating and researching on all aspects of autonomy
for the Cordillera. Central to debates on this issue was the need
for control over ancestral lands and domains. Works by
anthropologists, such as those of  Dr. Jun Filbert, documented
the relationship of indigenous peoples to ancestral domains and
lands, and explicated the difference between individual and
corporate, and family or clan ownership of  lands. These
distinctions are now enshrined in the law. Part of  the research of
the Cordillera Studies Center was funded by The Asia Foundation,
where I was a grantee. Many years later, I have joined the
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Foundation and take particular delight in being a partner in this
activity. It feels fitting that a cycle has been completed.

The Asia Foundation wishes you the best of luck in this
activity. Thank you very much.
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Thank you for inviting me to this First Judicial Seminar on
Indigenous Peoples’ Rights Act (IPRA).  I feel much honored to
be speaking to this distinguished group of judges.

When I attended the Supreme Court hearing on the IPRA
Law in Baguio City in 1999 with a number of our Bishop-partners,
it was to give moral support to Atty. Leonen and Atty. Candelaria
who put up a masterful defense of  IPRA.  Our work in Tabang
Mindanaw  made us realize that the food security of our lumads
is dependent on the security of their land tenure.  And in the
Peace Process, we could see that the extreme poverty of  the

∗ Inspirational Message delivered at the 1st Judicial Seminar
on Indigenous Peoples’ Rights Act (Regions III & IV), on
February 19, 2002, at PHILJA, Tagaytay City.

∗∗ Ambassador  Howard Q. Dee is the President of  the Assisi
Development Foundation, Inc. and the Family Rosary Crusade,
and Co-Chair of  Tabang Mindanaw.
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Mindanao lumads caused many of  their youth to join the NPAs
as child soldiers.

Thank God that the Supreme Court acted with wisdom and
a strong sense of social justice.

With this favorable Supreme Court ruling supporting a new
fully committed Executive and Congress, and with our dedicated
judges in the Judiciary, we have now all the necessary elements for
the emancipation of  the Indigenous Filipinos who are now facing
new threats to their survival.

II. II. II. II. II. TTTTTHEHEHEHEHE P P P P PLIGHTLIGHTLIGHTLIGHTLIGHT     OFOFOFOFOF     OUROUROUROUROUR I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS P P P P PEOPLESEOPLESEOPLESEOPLESEOPLES:::::
THETHETHETHETHE H H H H HISTORICALISTORICALISTORICALISTORICALISTORICAL C C C C CONTEXTONTEXTONTEXTONTEXTONTEXT

Over the centuries, our Indigenous Filipinos have suffered from
three waves of  oppression and forced migration.  The first wave
of oppression came with the Spanish conquerors.  In the South,
Datu Lapu-Lapu ruled his tribe from Mactan Island.  They were
lowlanders, inhabiting the plains where they established their
settlements.  Lapu-Lapu and his warriors, using bamboo lances
and poisoned arrows, defeated Magellan and his forces, not in the
mountain ranges, but on the beaches of Mactan Island.

However, the rule of the Indigenous Filipinos over the islands
was disjointed, and in time, the Spaniards conquered the islands,
colonizing a third of  the natives.  Those “indios”  who resisted
then retreated to the middle lands that were forested areas, and
retained their indigenous knowledge systems and cultural
traditions.  That was the first forced migration.

The next wave of oppression came with the large-scale logging
that denuded ninety percent (90%) of our Philippine forests.
This post-war massive deforestation effectively plundered the
natural habitat of  the Indigenous Filipinos. With their natural
habitat destroyed, the Indigenous Filipinos were left with barren
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mountains, and even their wild game could not survive, driving
them farther into the hinterlands.  This was the second forced
migration.

In these hinterlands, severe conditions continue to threaten
their survival.  The recent El Niño drought brought a million
lumads of  Mindanao to the brink of  starvation.  There was
nothing left to eat above the parched land.  Even the palm trees
were stripped of  their bark.  A Caritas team came from Europe to
help Tabang Mindanaw and it reported that Filipino Indigenous
Peoples were living in conditions of  the stone age.

III. III. III. III. III. TTTTTHEHEHEHEHE N N N N NEWEWEWEWEW     WWWWWAAAAAVEVEVEVEVE     OFOFOFOFOF O O O O OPPRESSIONPPRESSIONPPRESSIONPPRESSIONPPRESSION

In the hinterlands, the armed rebel groups recruit their young to
be child soldiers; powerful politicians use armed goons to burn
their villages and grab their lands; and large corporate plantations,
mining companies and pasture land leases intrude into their helpless,
unprotected communities.  I am not speaking of the past, but of
today’s present conditions.

Last March, our President went to Quezon, Bukidnon with
five (5) senior Cabinet members to reinstate six hundred fifty
(650) Manobo families in their ancestral lands from which they
were forcibly evicted twenty-seven (27) years ago.  The lands, a
total of  2,100 hectares, were leased to a powerful political family
for seventy-five (75) centavos a hectare for twenty-five (25)  years.
Over the years, more than a dozen Manobos were slain in trying
to reoccupy their ancestral lands.  The Datus from the surrounding
barangays came to celebrate the event, including Datu Tahuyan
from the adjoining Barangay  Don Carlos of San Luis.  Encouraged
by the President’s action, they, too,  began to survey their ancestral
lands in preparation for titling under the IPRA law.
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On October 13, two (2) of  the Manobos of  Barangay Don
Carlos were killed by armed goons.  The Manobos, in fear, left
their homes.  I reported this to the Secretary of  Defense the same
day. A letter from the Chief  of  Staff  was sent to the local
commanding officer, but he refused to mobilize.  He said that it
was a police matter.  The police officers taunted the Manobos for
daring to claim the land of  the powerful.  Then, Datu Tahuyan
and a companion were also killed.  The entire village was razed to
the ground.  The Manobos fled for their lives.  Our NCIP
regional office was helpless.  I spoke to the Governor.  He said a
powerful national politician was claiming the land.  Apparently,
he, too, was helpless.

A meeting of  Tabang Mindanaw Bishops revealed that this
has become the modus operandi  in many dioceses where powerful
persons are laying claim to ancestral lands.  One anomalous practice
is to obtain a fake title over the land and then get a court order to
evict the lumads, using policemen to enforce the court order.  I
asked a Police Superintendent how this could happen.  He said
that if  the local policemen would not enforce the court order,
they could be held in contempt of  court.

I visited a Datu, his two sons and a son-in-law who have
been languishing in the provincial jail for the last four (4) years.
According to Church social workers, they were accused on
trumped up charges for resisting land grabbing.  The Department
of  Justice (DOJ) conducted a national survey and found out
that over a thousand IPs are in jail, many of them similarly unjustly
charged.

In some cases, the IPs were forced to sell the rights of  their
ancestral lands under threat, with the “buyers” then proceeding
to title the lands for themselves.  Sometimes, the powerful
persons would organize fake tribes to file claims for ancestral
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lands, which will end up with the land grabbers.  Some cases
involve ranch leases from the DENR that encompass an ancestral
domain, resulting in the forced eviction of the IPs from their
lands.  Sometimes, plantation guards are deputized as Civilian
Armed Forces Geographical Units (CAFGUs), therefore licensed
to kill the IPs who “intrude” into their own lands.  One case in
Luzon involves a land speculator who illegally titled tens  of
thousands of hectares of protected forested ancestral lands for
himself. This continuing threat of  terror and death inflicted on
our IP communities, right here in our backyards, poses the greatest
challenge to our government in the implementation of  IPRA.

During my tenure at the Office of the Presidential Adviser
on Indigeneous Peoples’ Affairs (OPAIPA), we collected twenty-
five (25) active cases of unlawful intrusion into IP domains.
The problems were compounded by the previous NCIP when
some Regional Directors would cause the issuance of  Free and
Prior Informed Consent Certificates for exploitative activities
without proper consultation with the tribal communities
concerned.  One case, involving violations of IP rights by a mining
company in Mindanao, has reached the UN Human Rights
Commission in Geneva.  The Department of  Foreign Affairs
(DFA) has informed the President that we have until June 2002
to correct this situation and prevent a public censure of  the
Philippine Government.

The case of  Mateo Cariño, an Ibaloi, is particularly ironic.
He won the landmark case in the U.S. Supreme Court covering
his ancestral lands in Camp John Hay.  The decision was never
enforced during the Commonwealth years up to the present time,
and last year, the John Hay Development Corporation was in the
process of demolishing the tribal village that has been there all
the time.  We intervened just in time.
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Sad to say, many of  these injustices were grossed over by our
own NCIP regional offices.  I confronted one Regional Director
for his inaction; he said he had a family and was fearful for his
life.  In another case, the Regional Director in Bukidnon was
working at counter purposes to the President’s actions and was
suspended. He then charged me and the Deputy Executive
Secretary with violation of  the anti-graft law.  My fate is now in
the hands of the Ombudsman.

IVIVIVIVIV. A P. A P. A P. A P. A PEAEAEAEAEACECECECECE D D D D DIVIDENDIVIDENDIVIDENDIVIDENDIVIDEND

The IPRA law can also help us to rectify a grave situation of
unpeace in Mindanao.  Indigenous youth, as young as twelve
(12) years, are joining the NPAs in droves.  Compounding this
problem is the recruitment of IPs to join the CAFGUs of our
Armed Forces.  These erstwhile peaceful tribal communities are
now transformed to warring factions, adults on one side, their
youth on the other side.

Clearly, we cannot allow this historic law to fail in its
implementation.  The political stakes are high and the social impact
is wide, not to mention the moral demands of justice and peace.
Therefore, we cannot overstate the need for vigilance in guarding
the integrity of the entire process, from cultural mapping and
adjudication of claims to survey, delineation, processing and titling
of  the ancestral domains.  And after titling, the work continues,
from protection of their ecological systems to the management
of natural resources, from livelihood activities to preservation
of their cultural traditions.  In this process, vigilance is still the
price of  liberty.  The call is for men and women in government
of  probity and ability, and who are stout of  heart.

Then there is the other side of the coin.  The Inquirer reported
yesterday that “indigenous communities in Davao Oriental are
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flocking to the offices of  multinational mining firms that have
offered hefty sums for their ancestral lands.”

It is important, therefore, that the Indigenous Filipinos
understand the full meaning of what the President, Congress,
and the Judiciary, indeed, the entire nation is doing to rectify the
injustices of  the past, by recognizing their primacy over ancestral
lands that their forebears considered sacred. Knowing this, they
must pledge themselves to renew and keep this trust.

By recognizing their ancestral lands and domains, the nation
recognizes their great contribution to the Filipino race.  By so
doing, we honor our forebears and recognize the richness of  our
cultural traditions and history, and seek to preserve this legacy
that has survived the centuries since time immemorial.  This
historic time, after centuries of  oppression and social exclusion, is
the proper time for the Indigenous Filipinos to search into their
own soul of  existence after a  long struggle,  to renew themselves,
in spirit and in truth, and to determine their course as Indigenous
Filipinos.

The Macapagal-Arroyo Administration, Congress, and the
Judiciary, all men and women of  goodwill, should help our
Indigenous Filipinos mark this new beginning.  Your role as Judges
in the interpretation of the IPRA law will be pivotal in the
realization of this vision for the future of our Indigenous
Filipinos,  and for the solidarity and peace of our nation.
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Justice Conchita Carpio Morales ∗∗

Allow me first to thank the Philippine Judicial Academy
(PHILJA) for extending me this invitation.

I divest myself of any pretense to a superior understanding
of our friends who are members of the indigenous cultural
communities. Perhaps, some of  you who are immersed in the
intricacies of their customs, practices and traditions are more
qualified than I to give this message. Yet, I, too, like you, submit
to the need for a radical shift in our legal perspective in
approaching our friends who are Indigenous Peoples: from an
assimilationist/integrationist and, hence, patronizing approach,
to one of recognition and respect.

∗    Inspirational Message delivered at the 2nd Judicial Seminar on
Indigenous Peoples’ Rights Act (Regions I & II), on March
21, 2002, at the Benguet Prime Hotel, Baguio City.

∗∗  Justice Conchita Carpio Morales was appointed Associate Justice
of  the Supreme Court in August 2002.  She was previously
Associate Justice of  the Court of  Appeals. During the Aquino
administration, she was  appointed to Branch 110, RTC, Pasay
City.  In 1983, the late President Marcos appointed her to
Branch 132, RTC, Pili, Camarines Sur. From 1971 to April
1983, she worked at the Department of  Justice (DOJ) holding
positions  as Special Attorney and Senior State Counsel. She is
2001 recipient of  the Ulirang Ina Award for Law and Judiciary.
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Indeed, this shift has long been delayed. For history has been
a silent, but appalled,  witness to the injustices committed against
Indigenous Peoples: from their forced “civilization” that we note
in Rubi v. Provincial Board of  Mindoro (39 Phil. 660 [1919])
to their displacement by reason of “development” that we saw in
the Chico River Dam Project which displaced some 100,000
Kalingas and Bontoks in the Cordillera Region (cited by Puno,
J., Separate Opinion in Cruz v. Secretary of  Environment and
Natural Resources, 347 SCRA 128, 188 [2000]). A spark might
have been occasioned in 1909 in the case of Cariño v. The Insular
Government  (212 U.S. 449 [1909]; 53 L. Ed. 594 [1909])
where the U.S. Supreme Court held that Mateo Cariño was entitled
to the registration of his native title to his ancestral lands. But
that spark has been historically isolated and, certainly, no blaze
has been caused… until lately.

In 1997, the Philippine Congress passed Republic Act No.
8371, otherwise known as the “Indigenous Peoples’ Rights Act
of  1997” or IPRA. It introduced novel concepts into our legal
system. The 1987 Constitution, of  course, already contained
policies pertaining to members of  the indigenous cultural
communities, but it was IPRA that gave flesh to these policies as
it recognized, among other things, the collective legal personality
of  the Indigenous Peoples and their collective right to claim
ownership over their ancestral lands.

IPRA is, of course,  written in legal language, and legal
language is, unfortunately, esoteric. We are, therefore, called to
the task of vigilance in the protection of the rights of  Indigenous
Peoples. For even if  we cannot claim to be more knowing than
they are in their ways of  life, still we can claim to be more
acquainted with the language of  the law.
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We should be reminded that our Indigenous Peoples friends
did not choose to be born as members of  these communities, as
birth is not our own choice, but God’s, however  we may conceive
him. Through IPRA and the laws and jurisprudence that may
come forth, we do not seek to make superior beings out of  them.
We hope, however, that they be recognized as equals, entitled to
certain rights, just like the rest of  us.

Nevertheless, in dealing with cases concerning the Indigenous
Peoples, room must be provided for caution, lest our enthusiasm
leads to violation of the rights of non-indigenous peoples and
reverse the discrimination. We should not look at Indigenous
Peoples with condescension and partiality,  bbbbbut as equals out as equals out as equals out as equals out as equals ovvvvvererererer
wwwwwhom the Rhom the Rhom the Rhom the Rhom the Rule ofule ofule ofule ofule of  La La La La Law also appliesw also appliesw also appliesw also appliesw also applies. For as we hope that the
blaze may not be extinguished, we also hope that it does not
burn us.

In the end, we must remember that the struggle of  the
Indigenous Peoples is not only their own; it is also ours. Because
this  is a struggle for justice to which everyone of us, member or
non-member of the indigenous cultural communities, claims a
material interest.

Thank you and good day!
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A. Indigenous Cultural Communities in a Historical
Perspective

B. The Recognition of  Indigenous Peoples in
International Law
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∗ Delivered at the 1st Judicial Seminar on  Indigenous Peoples’
Rights Act (IPRA), held on February 18 to 19, 2002, at
PHILJA, Tagaytay City and at the Colloquium on Indigenous
Peoples, held on November 14 to 15, 2002 at the Ateneo Law
School. The author would like to thank Ms. Archelle Lagsub
for her active participation in writing the article.

∗∗ Professor Sedfrey M. Candelaria heads the Research and
Linkages Office of  the Philippine Judicial Academy (PHILJA)
and chairs its Department of  Special Areas of  Concern.  He is
also Associate Dean for Student Affairs and Professor of Law
at the Ateneo Law School, where he teaches Constitutional
Law, Public International Law, and International Economic
Law, as well as Head of  the Indigenous Peoples’ Rights Unit
(Katutubo) and Director of the Child Rights Unit (Adhikain
Para sa Karapatang Pambata) of  the Ateneo Human Rights
Center. A Member of  the Reciprocal Working Committee of
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the GRP Negotiating Panel and a Commonwealth Judicial
Education Institute (CJEI) Fellow in Dalhousie University,
Halifax, Canada, he obtained his Masteral degree in law at the
University of  British Columbia, Vancouver, Canada. He has
authored several articles on human rights, refugees, children’s
rights, debt crisis, international humanitarian law, rights of
indigenous peoples and adoption, and edited and conducted
researches for UNICEF on the Convention on the Rights of
the Child and Juvenile Justice.
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I. II. II. II. II. INTRNTRNTRNTRNTRODUCTIONODUCTIONODUCTIONODUCTIONODUCTION

Indigenous cultural communities (ICCs)1  
and  indigenous peoples

(IPs)2  have long been one of the vulnerable, if not, neglected
sectors in Philippine society. State policy towards them has evolved
from that of segregation to assimilation and integration, and
currently to that of  recognition and preservation.3

It was to precisely address the marginalization of the ICCs/
IPs that the 10th Congress of the Philippines passed and approved
Republic Act No. 83714  or the Indigenous Peoples’ Rights Act
of 1997 (IPRA). Deemed as one of President Ramos’ social

1. The expression “ICCs” is an adaptation of  the terminology
used in the 1987 Philippine Constitution. They were, however,
first referred to as “national cultural communities” in Section
II, Article XV of  the 1973 Constitution.

2. This conforms to the term used in contemporary international
language. See, for example, International Labour Organization
Convention No. 169, Convention Concerning Indigenous and
Tribal Peoples in Independent Countries (June 27, 1989) and
United Nations Draft Declaration on the Rights of Indigenous
Peoples, U.N. Doc. E/CN.4/Sub.2/1994/Add.I (1994).

3. For a concise account of the legislative history in regard to
Filipino indigenous peoples, see Cruz v. Secretary, 347 SCRA
128, 176-89 (2000) (Puno, J., separate opinion). See also
Candelaria, The Rights of  Indigenous Communities in
International Law: Some Implications under Philippine
Municipal Law, 46 Ateneo L.J. 273, 300-06 (2001).

4. This Act is fully entitled, “An Act to Recognize, Protect, and
Promote the Rights of Indigenous Cultural Communities/
Indigenous Peoples, Creating a National Commission on
Indigenous Peoples, Establishing Implementing Mechanisms,
Appropriating Funds Therefor, and for Other Purposes.”
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reform agenda, IPRA is a consolidation of  two bills, Senate Bill
No. 1728 and House Bill No. 9125.

IPRA, in synopsis, recognizes the existence of ICCs/IPs as a
distinct sector in Philippine society. In doing so, IPRA provides
for the respective civil, political, social, and cultural rights of
ICCs or IPs; acknowledges a general concept of  indigenous
property right and their title thereto; and creates the National
Commission on Indigenous Peoples (NCIP) as the independent
implementing body of R.A. 8371.

II. LII. LII. LII. LII. LAAAAAYINGYINGYINGYINGYING D D D D DOOOOOWNWNWNWNWN     THETHETHETHETHE F F F F FRAMEWRAMEWRAMEWRAMEWRAMEWORKORKORKORKORK     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

A.A.A.A.A. Indigenous Cultural Communities in aIndigenous Cultural Communities in aIndigenous Cultural Communities in aIndigenous Cultural Communities in aIndigenous Cultural Communities in a
Historical PHistorical PHistorical PHistorical PHistorical Perspectierspectierspectierspectierspectivvvvveeeee

The characterization of  the relationship between the indigenous
peoples and the national government dates back to the colonial
period, when the conquering European powers relentlessly pursued
the principal goal of  reduccion. To further this objective, the
colonizers adopted the two-pronged approach of  spreading
Christianity and promoting trade, while at the same time, civilizing
the native inhabitants of  the other parts of  the world, properly
known as the Indios. All through the Spanish regime, for instance,
it had been regarded by the Spanish Government as a sacred “duty
to conscience and humanity” to civilize the less fortunate people
living “in the obscurity of  ignorance” and to accord them the
“moral and material advantages” of community life and the
“protection and vigilance afforded them by the same laws.”5

This need to impart civilization during the period of
European conquest was most evident in the manner by which

5. People v. Cayat, 68 Phil. 12, 17 (1939) (citing the Decree of
the Governor-General of  the Philippines of  January 14, 1887).
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the colonizers related to the native inhabitants of the then
Philippine Islands. The relationship between the indigenous
peoples, on one hand, and the State, on the other hand, was thus
primarily characterized as analogous to that between a guardian
and a ward.

In Rubi v. Provincial Board of  Mindoro,6  the Manguianes
of  the Province of  Mindoro were the subject of  Provincial Board
Resolution No. 25 for the purpose of  resettling them in a
reservation.7  Alleging that the provincial officials illegally deprived
them of their liberty, Rubi and the other Manguianes applied for
the issuance of the writ habeas corpus in their favor.  The  Court,
speaking from the point of  view of  the State’s exercise of  police
power, justified the resolution as a form of  protection and

6. 39 Phil. 660 (1919).

7. Provincial Board Resolution No. 25, provided as follows:

Whereas several attempts and schemes have been made for
the advancement of the non-Christian people of Mindoro,
which were all a failure,

Whereas it has been found out and proved that unless some
other measure is taken for the Mangyan work of  this
province, no successful result will be obtained toward
educating these people,

Whereas it is deemed necessary to oblige them to live in
one place in order to make a permanent settlement,

Whereas the provincial governor of  any province in which
non-Christian inhabitants are found is authorized, when
such a course is deemed necessary in the interest of law and
order, to direct such inhabitants to take up their habitation
on sites on unoccupied public lands to be selected by him
and approved by the Provincial Board,
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introduction of  civilized customs to the “non-Christian”
Manguianes. Significantly, in tracing the concept of  reduccion
during the conquest period, Justice   Malcolm explained that the
meaning of the term “non-Christian” refers not to religious belief,
but to a geographical area, as well as the people’s level of
civilization. The Court then ruled that the methods followed by
the Government of  the Philippine Islands in its dealings with
the non-Christian people were practically identical with that
followed by the United States Government in its dealings with
the Indian tribes. As was expressed:

From the beginning of the United States, and even before,
the Indians have been treated as “in a state of  pupilage.”
The recognized relation between the Government of  the
United States and the Indians may be described as that of
guardian and ward…These Indian tribes are the wards
of  the nation.  They are communities dependent on the
United States. Dependent largely for their daily food.
Dependent for their political rights… from their very
weakness and helplessness… there arise the duty of
protection.…8

In People v. Cayat,9  meanwhile, an ordinance was passed that
prohibited the sale to and possession of highly intoxicating liquor
by native inhabitants. Cayat, a native inhabitant of Benguet, was

Now, therefore, be it resolved, that under Section 2077 of
the Administrative Code, 800 hectares of public land in
the sitio of  Tigbao on Naujan Lake be selected as a site for
the permanent settlement of  Mangyans in Mindoro,  subject
to the approval of  the Honorable Secretary of  the
Interior.

8. Rubi v. Provincial Board of  Mindoro, 39 Phil. 660, 694-97
(1919).

9. 68 Phil. 12 (1939).
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then fined for having possessed one bottle of A-1-1 gin other
than the native wine the inhabitants were used to. The Court
once more cited the policy of reduccion and justified the
prohibition as not discriminatory under the equal protection clause,
owing to the valid classification of  the natives not based on
accident of birth or parentage, but upon the degree of  civilization
and culture. Justice Moran reasoned:

The prohibition… is unquestionably designed to insure
peace and order in and among the non-Christian tribes. It
has been the sad experience of the past… that the free use
of  highly intoxicating liquors by the non-Christian tribes
have often resulted in lawlessness and crimes, thereby
hampering the efforts of  the government to raise their
standard of life and civilization…Act No. 1639… is
designed to promote peace and order in the non-Christian
tribes so as to remove all obstacles to their moral and
intellectual growth and, eventually, to hasten their
equalization and unification with the rest of their Christian
brothers.10

The treatment of  ICCs/IPs would later on progress toward
increased constitutional protection in light of developments at
the international level.

B .B .B .B .B . TTTTThe Rhe Rhe Rhe Rhe Recognition ofecognition ofecognition ofecognition ofecognition of  Indig Indig Indig Indig Indigenous Penous Penous Penous Penous Peopleseopleseopleseopleseoples
in Interin Interin Interin Interin International Lanational Lanational Lanational Lanational Lawwwww

While the prevalent State policy emphasized a guardian-ward
relationship and highlighted the subservience of the indigenous
peoples, the international human rights movement toward the
recognition of  indigenous peoples, however, shifted this policy
to one of upholding the indigenous peoples’ right to self-

10. Id. at 19-20.
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determination. In 1957, the  International Labour Organization
adopted Convention No. 107,11  the first attempt to codify the
rights of indigenous peoples in international law. The Convention
concerned itself  with the protection of  the indigenous
populations, their progressive integration into their respective
national communities, and the improvement of  their working
and living conditions.  ILO Convention 16912  subsequently set
the standard for preventing the utilization of indigenous labor
in a context where discrimination and servitude of these peoples
were prevalent.

Two other sets of  international instruments significantly
contribute to increased protection of ICCs and IPs.  The United
Nations Declaration on the Elimination of  All Forms of  Racial
Discrimination13  and the International Covenant on the
Elimination of  All Forms of Racial Discrimination14  sought to
eliminate racial discrimination and secure respect for the dignity
of the human person. A United Nations Draft Declaration on
the Rights of  the Indigenous Peoples15  also came about for the
purpose of consolidating  the fundamental rights that indigenous
peoples could enjoy at the domestic level.

11. ILO Convention (No. 107) concerning the Protection and
Integration of  Indigenous and Other Tribal and Semi-Tribal
Population in Independent Countries, June 26, 1957, 328
U.N.T.S. 249.

12. Indigenous and Tribal Peoples Convention (ILO Convention
No. 169), 72 ILO Off. Bull 59 (Ser A., No. 2) (September
1991) reprinted in 28 ILM 1348 (1989).

13. G.A. Res. 1904, (XVIII) (November 20, 1963).

14. 660 U.N.T.S. 195 (January 4, 1969).

15. U.N. Doc.E/CN.4/Sub.2/1994/Add.I (1994).
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 Not only were the indigenous peoples afforded protection,
the international community also recognized that these
communities enjoy collective rights as social groups on account
of their  distinct characteristics. Incorporated in the right to
self-determination is the concomitant right of  the indigenous
peoples, inter alia, to determine their course of  development,
the type of education they want to pursue, and the extent of
the land and domain they would utilize.

C.  C.  C.  C.  C.  TTTTThe Constitutional Basishe Constitutional Basishe Constitutional Basishe Constitutional Basishe Constitutional Basis

Constitutional policy vis-à-vis the rights of indigenous
communities did not come about until the adoption of the 1973
Constitution. Section 11, Article XV therein provided that ‘[t]he
State shall consider the customs, traditions, beliefs, and interests
of  national cultural communities in the formulation and
implementation of  [S]tate policies.”

In contrast to its predecessor, the 1987 Constitution
introduced several provisions specifically recognizing, promoting,
and protecting the rights of  the indigenous peoples. The
Constitution embodies the State policy that recognizes and
promotes the rights of indigenous cultural communities within
the framework of  national unity and development.16 Another
provision in the Constitution states that Congress shall give the
highest priority to the enactment of measures that protect and
enhance the right of all the people to human dignity, reduce social,
economic and political inequalities, and remove cultural inequities
by equitably diffusing wealth and political power for the common
good.17

16. Phil. Const. Art. II, § 22.

17. Id. Art. XIII, § 1.
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The State shall likewise protect the right of indigenous
cultural communities to their ancestral lands and, in view of this,
Congress may provide for the applicability of  customary laws
governing property rights or relations in determining the
ownership and extent of  ancestral domain.18  Moreover, the State
shall apply the principles of  agrarian reform to the rights of
indigenous cultural communities over ancestral land.19  The State
shall also consider the rights of indigenous cultural communities
to preserve and develop their cultures, traditions, and institutions
in the formulation of  national plans and policies.20

 The Constitution further provided for autonomous regions,
each in Muslim Mindanao and the Cordilleras,21  whose organic
acts shall provide for legislative powers over certain areas of
concern within these regions.22  Congress may also create a
consultative body to advise the President on policies affecting
indigenous cultural communities.23  Majority of the members
of this body shall come from such communities.24

III. III. III. III. III. WWWWWHOHOHOHOHO     AREAREAREAREARE     THETHETHETHETHE I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS P P P P PEOPLESEOPLESEOPLESEOPLESEOPLES (IP (IP (IP (IP (IPSSSSS)?)?)?)?)?

Indigenous peoples in the country total around twelve (12) million
and comprise about 16% to 17% of the total Filipino

18. Id. art. XII, § 5.

19. Id. art. XIII, § 6.

20. Id. art. XIV, § 17.

21. Id. art. X, §§ 1, 15.

22. Id. art. X, § 20.

23. Id. art. XVI, § 12.

24. Id.
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population.25  These peoples number to about 110 ethnic groups,
and are represented according to seven (7) ethnographic regions.26

The most widely accepted definition of indigenous peoples
comes from UN Special Rapporteur Martinez Cobo:

Indigenous communities, peoples and nations are those
which, having a historical continuity with pre-invasion and
pre-colonial societies that developed on their territories,
consider themselves distinct from other sections of the
societies now prevailing in those territories, or parts of
them. They form at present non-dominant sections
of  society and are determined to preserve, develop and
transmit to future generations their ancestral territories,
and their ethnic identity, as the basis of  their
continued existence as peoples, in accordance with their
own cultural patterns, social institutions and legal
systems.27

Under Philippine constitutional law, the term pertains to
those groups of Filipinos who have retained a high degree of
continuity from pre-conquest culture.28

Indigenous peoples are comprehensively appreciated in three
(3) contexts. First is on account of descent before conquest, which
means that one may want to trace his roots to his elders who were

25. Cruz, 347 SCRA at 252 (2000) (Kapunan, J., separate opinion).

26. Response of  Rep. Gregorio A. Andolana to the interpellation
of  Rep. John Henry R. Osmeña on House Bill No. 9125,
Journal of  the House of  Representatives 20 (Aug. 20-21, 1997).

27. Jose Martinez Cobo, Study of  the Problem of  Discrimination
Against Indigenous Population, U.N. Doc. E/CN.4/Sub.2/
1986/7/Add.4, ¶ 379.

28. 4 Record of  the Constitutional Commission 34 (1986).
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already in the Philippines before the Spaniards came. Second is
on account of the social, economic, and cultural conditions, i.e.,
indigenous peoples are those who practice a way of life
characteristically different from mainstream society. They continue
to do so by living, speaking, dressing, and expressing themselves
in such manner.  Third is self-ascription, i.e., one believes by
himself or  herself that he or she is an indigenous person and to
a certain extent manifests this belief  in his or her relations with
other   people.

The definition of indigenous peoples under Chapter II,
Section 3 (h) of R.A. 8371 is a combination of all the three
factors abovementioned. Indigenous peoples pertain to:

a group of people or homogenous societies identified by
self-ascription and ascription by others, who have
continuously lived as organized community on communally
bounded and defined territory, and who have, under claims
of  ownership, since time immemorial, occupied, possessed
and utilized such territories, sharing common bonds of
language, customs, traditions and other distinctive cultural
traits, or who have, through resistance to political, social
and cultural inroads of colonization, non-indigenous
religions and cultures, became historically differentiated
from the majority of the Filipinos. ICCs/IPs shall
likewise include peoples who are regarded as indigenous
on account of their descent from the populations which
inhabited the country at the time of conquest or
colonization, or at the time of inroads of non-indigenous
religion and cultures, or the establishment of present
state boundaries, who retain some or all of  their own social,
economic, cultural and political institutions, but who
may have been displaced from their traditional domains
or who may have resettled outside their ancestral domains.29

29. R.A. 8371, § 3 (h).



35INTRODUCING THE INDIGENOUS PEOPLES’
 RIGHTS ACT (IPRA)

2002]

William Henry Scott, a noted scholar on indigenous
peoples, views the definition of the indigenous peoples from
the point of  view of  a majority-minority dichotomy. Centuries
of colonialism and neocolonial domination have created
a discernible chasm between the cultural majority and the
group of  cultural minorities.30  This means that, ultimately,
the present Philippine national culture is the culture of the
majority while its indigenous roots had been replaced by
foreign cultural elements that are decidedly pronounced and
dominant.31

There is a predominant view among international
legal scholars that the use of  the term “people” within the
context of  ICCs is not synonymous to “people” in the
international and political sense, which implies the right to
secede. The Philippine Government is actually confronting
this issue in Muslim Mindanao as regards revolutionary
movements or even within the context of  minority-majority
and ethnic conflicts. Scholars, however, point out that this
is currently more a question of  fact rather than law at this
point.

IVIVIVIVIV. . . . . TTTTTHEHEHEHEHE C C C C CONCEPTONCEPTONCEPTONCEPTONCEPT     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN

ANDANDANDANDAND A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDANDANDANDAND

A.A.A.A.A. DefDefDefDefDefinition and Scope Under Rinition and Scope Under Rinition and Scope Under Rinition and Scope Under Rinition and Scope Under Reeeeepubpubpubpubpublic Act Nolic Act Nolic Act Nolic Act Nolic Act No. 8371. 8371. 8371. 8371. 8371

One of the more problematic areas in IPRA is the concept of
ancestral domain, including ancestral land. Both became the

30. Cruz, 347 SCRA at 251 (Kapunan, J., separate opinion).

31. See Constantino, The Philippines: A Past Revisited 26-41
(1975); Agoncillo, A History of  the Filipino People 5, 74-75
(8th ed.).
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subject of  the test case of  Cruz v. Secretary of  Department of
Environment and Natural Resources.32

As provided under Chapter II, Section 3 (a), ancestral
domains refer to:

all areas generally belonging to ICCs/IPs comprising lands,
inland waters, coastal areas, and natural resources therein,
held under a claim of  ownership, occupied or possessed by
ICCs/IPs, by themselves or through their ancestors,
communally or individually since time immemorial,
continuously to the present except when interrupted by
war, force majeure or displacement by force, deceit, stealth
or as a consequence of  government projects or any other
voluntary dealings entered into by government and private
individuals/corporations, and which are necessary to ensure
their economic, social and cultural welfare. It shall include
ancestral lands, forests, pasture, residential, agricultural, and
other lands individually owned whether alienable and
disposable or otherwise, hunting grounds, burial grounds,
worship areas, bodies of water, mineral and other natural
resources, and lands which may no longer be exclusively
occupied by ICCs/IPs but from which they traditionally
had access to for their subsistence and traditional activities,
particularly the home ranges of  ICCs/IPs who are still
nomadic and/or shifting cultivators.

32. 347 SCRA 128. See also Cruz v. Secretary of  DENR,
Motion for Reconsideration, G.R. No. 135385 (September
18, 2001). The Court upheld the validity of  R.A. 8371.
Here, as the votes were equally divided (7 to 7) and the necessary
majority was not obtained, the case was redeliberated upon.
However, upon redeliberation, the voting remained the
same. The Court then dismissed the petition assailing the
constitutionality of  IPRA, pursuant to Rule 56, Section 7
of  the Revised Rules on Civil Procedure.
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 Ancestral land, meanwhile, as defined in a limited sense in
Chapter II, Section 3 (b), pertain to land “occupied, possessed
and utilized by individuals, families and clans who are members
of the ICCs/IPs since time immemorial … including, but not
limited to, residential lots, rice terraces  or paddies, private forests,
swidden farms and tree lots.”

B .B .B .B .B . TTTTThe Rhe Rhe Rhe Rhe Reeeeegggggalian Doctrine vis-à-vis Ancestral Domainalian Doctrine vis-à-vis Ancestral Domainalian Doctrine vis-à-vis Ancestral Domainalian Doctrine vis-à-vis Ancestral Domainalian Doctrine vis-à-vis Ancestral Domain
and Ancestral Landand Ancestral Landand Ancestral Landand Ancestral Landand Ancestral Land

Under the concept of  jura regalia, the State is  deemed the owner
of  all natural resources within its territory.33  Such concept34

was  deemed as a necessary starting point to secure recognition of
the State’s power to control their disposition, exploitation,
development, or utilization of its natural resources.35

As embodied in the Regalian doctrine, the King, by fiction
of  law, was regarded as the original proprietor of  all lands,
the true and only source of  title, and from whom all lands were
held. As such, title to land must be traced to some express or
implied grant from the Spanish Crown or its successors, the
American colonial government, and thereafter, the Philippine
Republic.36

33. Phil. Const., Art. XII, § 2 provides:

exceeding twenty-five years, renewable for not more
than twenty-five years, and under such terms as may
be provided by law. In case of  water rights for
irrigation, water supply, fisheries, or industrial uses
other than the development of  water power,
beneficial use may be the measure and limit of the
grant…

34. 1973 Phil. Const., Art. XIII, § 1.

35. Cruz, 347 SCRA at 171-72 (Puno, J., separate opinion).

36. Id. at 268 (Kapunan, J., separate opinion).
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How the IPRA definition of  ancestral domain, inclusive of
ancestral land relates to the constitutional definition of lands of
public domain is resolved in the concept of  native title. This was
affirmed in the landmark case of  Cariño v. Insular
Government37 where the Court recognized the concept of private
land title that existed irrespective of  any royal grant from the
State.

In Cariño, Don Mateo Cariño, an Ibaloi, sought to register
with the land registration court 146 hectares of  land in Baguio.
Prior to the Treaty of  Paris, the applicant and his ancestors had
held the land as owners for more than fifty (50) years, in accordance
with Igorot custom. Cariño claimed ownership of  the land and
sought registration under the Philippine Commission Act No.
496 of 1902. His application was granted in 1904,  but the Insular
Government maintained that his failure to register his property,
pursuant to a decree of  June 25, 1880, converted his land to
public land. Upon succession to the title of Spain by the United
States, Insular authorities thereby contended that Cariño no
longer had any rights that the Philippine Government was bound
to respect.

Justice Oliver Wendell Holmes, in finding for the applicant
on appeal to the U.S. Supreme Court, stated:

It is true that Spain, in its earlier decrees, embodies
the universal feudal theory that all lands were held from
the Crown… [but] it does not follow that… applicant
had lost all rights and was a mere trespasser when the
present government seized his land. The argument to
that effect seems to amount to a denial of native titles…
for the want of ceremonies which the Spaniards
would not have permitted and have not the power to
enforce.38

37. 53 L. Ed. 594 (1909).

38. Id. at 596.
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The Court further emphasized:

Every presumption is and ought to be against the
government… It might, perhaps, be proper and
sufficient to say that when, as far back as testimony
or memory goes, the land has been held by individuals
under a claim of  private ownership. It will be presumed
to have been held in the same way from before  the  Spanish
conquest, and never to have been public land.39

Thus, in Chapter II, Section 3 (l), native title has been
defined as “pre-conquest rights to lands and domains which, as
far back as memory reaches, have been held under a claim of
private ownership by ICCs/IPs, have never been public lands
and are thus indisputably presumed to have been held that way
since before the Spanish conquest.”

C.   C.   C.   C.   C.   TTTTThe Concehe Concehe Concehe Concehe Concept ofpt ofpt ofpt ofpt of  Ownership Ownership Ownership Ownership Ownership

The law makes a distinction between the civil law concept of
ownership and indigenous ownership. On one hand, the civil law
concept of  ownership entails the attributes of  the right to receive
from the thing that which it produces (jus utendi, jus fruendi),
the right to consume the thing by its use (jus abutendi), the right
to alienate, encumber, transform and even destroy that which is
owned (jus disponendi), and the right to exclude other persons
from the possession of  the thing owned (jus vindicandi).40  On
the other hand, Section 5 of the IPRA emphasizes that ancestral
domains are the ICCs’/IPs’, “private but community property
which belongs to all generations.”

39. Id.

40. 2 Tolentino, Commentaries and Jurisprudence on the Civil Code
of  the Philippines 42 (1983); Civil Code, arts. 427-428.
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Furthermore, although the presumption of  the law is that
areas within the ancestral domains are communally held, such is
not in the concept of  co-ownership under the New Civil Code.41

This important distinction emphasizes the fact that ancestral
domains cannot be sold, disposed or destroyed because under the
indigenous concept of ownership, ancestral domains and resources
found therein serve as the material bases of the IPs’ cultural
integrity.42

DDDDD.  .  .  .  .  VVVVVested Rights and Priority Rightsested Rights and Priority Rightsested Rights and Priority Rightsested Rights and Priority Rightsested Rights and Priority Rights

As regards rights existing prior to the passage of  the law, IPRA
provides for the rule on vested rights which respects existing
property rights regime.43  The remedy may be compensation for
the displaced indigenous peoples and/or grant of lands of quality
and legal status at least equal that of the land previously occupied
as contemplated in Section 5(c) when a pre-existing title to the
land could no longer be nullified.

The rule on utilization of natural resources within the domains
provides ICCs/IPs with “priority rights” in the harvesting,
extraction, development or exploitation, but a non-IP may be
allowed to take part in the development and utilization for a
period of  not exceeding twenty-five (25) years, renewable for
another twenty-five (25) years. Application of  this rule, however,
is subject to a formal written agreement entered into with the IPs
concerned or that the community, pursuant to  its own decision-
making process, has agreed to allow such operation.44

41. R.A. 8371, § 55. See Cruz v. Secretary of  DENR, 347 SCRA
128, 219-25 (2000) (Puno, J., separate opinion); 287 (Kapunan,
J., separate opinion).

42. R.A. 8371, § 5.

43. Id. § 56.

44. Id. § 57.
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E.  Disposition of Ancestral Domain and Ancestral LandE.  Disposition of Ancestral Domain and Ancestral LandE.  Disposition of Ancestral Domain and Ancestral LandE.  Disposition of Ancestral Domain and Ancestral LandE.  Disposition of Ancestral Domain and Ancestral Land

As for sale or transfer, IPRA makes a distinction as to ancestral
domain and ancestral land. By express provision, ancestral domains
can never be sold.45  However, ancestral lands may be transferred
only to or among members of the same indigenous people
subject to customary laws and traditions of the community
concerned. The ancestral lands may, however, be redeemed
within fifteen (15) years from non-IPs on the ground of vitiated
consent or unconscionable price received in exchange for the
land.46

FFFFF.   F.   F.   F.   F.   Fororororormal Rmal Rmal Rmal Rmal Recognition ofecognition ofecognition ofecognition ofecognition of  Nati Nati Nati Nati Nativvvvve e e e e TTTTTitleitleitleitleitle

Native title, in accordance with the Cariño ruling, may be claimed
by ICCs/IPs. Formal recognition of  such native title, however,
comes about through a process under the National Commission
on Indigenous Peoples (NCIP) which is thereafter embodied in
a Certificate of  Ancestral Domain Title (CADT).47  Individual
members of cultural communities, with respect to individually-
owned ancestral lands, who, by themselves or through their
predecessors-in-interest, have been in continuous possession and
occupation of  the same in the concept of  owner since time
immemorial or for a period of  not less than thirty (30) years
immediately preceding the approval of  IPRA and uncontested
by the members of the same ICCs/IPs shall have the option,
within twenty (20) years, to secure title to their ancestral lands
under the provisions of  Commonwealth Act 141, as amended,
or the Land Registration Act 496.48  The Act further provides

45. Id. § 5.

46. Id. § 8.

47. Id. § 11.

48. Id. § 12. The new land registration law is P.D. 1529.
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that, for this purpose, individually-owned ancestral lands, which
are agricultural in character and actually used for agricultural,
residential, pasture, and tree farming purposes, including those
with a slope of eighteen percent (18%) or more, are classified as
alienable and disposable agricultural lands.

GGGGG.  .  .  .  .  TTTTTax Exax Exax Exax Exax Exemptionemptionemptionemptionemption

In regard to taxes, all lands certified to be ancestral domains are
exempt from real property taxes, special levies, and other forms
of  exaction except such portion as are actually used for large-
scale agriculture, commercial forest plantation and residential
purposes and upon titling by another private person, provided
that exactions from these non-exempt portions shall be used to
facilitate the development and improvement of  the ancestral
domains.49

H.H.H.H.H. Rights to Ancestral Domain and Ancestral LandRights to Ancestral Domain and Ancestral LandRights to Ancestral Domain and Ancestral LandRights to Ancestral Domain and Ancestral LandRights to Ancestral Domain and Ancestral Land

Chapter III, Section 7 of R.A. 8371 enumerates the rights of the
indigenous peoples to their ancestral domain, to wit:

1. To claim ownership over lands, bodies of  water, sacred
places, hunting and fishing grounds;

2. To develop lands, and to manage and control natural
resources, and to benefit therefrom;

3. To stay in the territories;

4. To be resettled, in case of  displacement;

5. To regulate entry of  migrant settlers;

6. To have access to integrated systems for the management
of their inland waters and their air space;

49. Id. § 60.
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7. To claim parts of  reservations, except those for public
welfare and service; and

8. To resolve land conflicts using customary laws
prior to any court action.

As for ancestral lands, as previously mentioned, ICCs/IPs
have the right to transfer land or property rights to/among
members of the same ICCs/IPs, subject to customary laws and
traditions of  the community concerned. They also have the right
of redemption within fifteen (15) years in cases where it is shown
that the transmission of  land/property rights by virtue of  any
agreement or devise, to a non-member of  the concerned ICCs/
IPs, is tainted by the vitiated consent of the ICCs/IPs, or is
characterized by an unconscionable consideration or price.50

VVVVV.  .  .  .  .  TTTTTHEHEHEHEHE R R R R RIGHTIGHTIGHTIGHTIGHT     TTTTTOOOOO S S S S SELFELFELFELFELF-G-G-G-G-GOOOOOVERNVERNVERNVERNVERNANCEANCEANCEANCEANCE

ANDANDANDANDAND E E E E EMPOMPOMPOMPOMPOWERMENTWERMENTWERMENTWERMENTWERMENT

In general, IPRA provisions on the right to self-governance apply
to indigenous peoples not included in the autonomous regions
of Muslim Mindanao and the Cordilleras. They may use the form
and content of  their way of  life, as well as their distinct sense of
the justice system so long as these are compatible with the national
legal system and with internationally recognized human rights.51

This means that ICCs/IPs are still subject to some fundamental
standards outside their tradition, religion or culture. In contrast,
pursuant to Article X, Section 20 of  the Constitution, IPs in the
autonomous regions are given legislative powers over:

1. Administrative organization;

2. Revenue creation;
50. Id. § 8.

51. Id. § 15.
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3. Ancestral domain and natural resources;

4. Personal, family and property relations;

5. Urban and rural planning development;

6. Economic, social and tourism development;

7. Education;

8. Cultural matters; and

9. Other matters as may be authorized by law. It will be
noted that criminal legislation is excluded from the
mandate given to these autonomous regions. Likewise,
the conduct of foreign affairs and national security are
beyond their powers.

Governance and empowerment include the right of  the
indigenous peoples to participate at all levels of decision-making
and development of indigenous political structures, including
mandatory representation in policy-making bodies and other local
legislative councils,52  and the right of  the IPs to determine their
own priorities for development.53  Furthermore, ICCs/IPs living
in contiguous areas or communities where they form the
predominant population, but which are located in municipalities,
provinces or cities where they do not constitute the majority of
the population, may form or constitute a separate barangay in
accordance with the Local Government Code on the creation of
tribal barangays.54

52. Id. § 16.

53. Id. § 17.

54. Id. § 18.
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VI. SVI. SVI. SVI. SVI. SOCIALOCIALOCIALOCIALOCIAL J J J J JUSTICEUSTICEUSTICEUSTICEUSTICE     ANDANDANDANDAND H H H H HUMANUMANUMANUMANUMAN R R R R RIGHTSIGHTSIGHTSIGHTSIGHTS

The principle of non-discrimination and equal protection is the
overarching principle of R.A. 8371. 55  This means that the State
shall extend to ICCs/ IPs the same employment rights and
opportunities,56  basic services,57  educational58  and other rights
and privileges available to every member of the society. Women59

and children60  shall likewise be afforded special protection as
regards their respective right to participation and development.

IPRA also provides that indigenous peoples have the right
to special protection and security in periods of  armed conflict in

55. Id. § 21.

56. Id. § 24. IPRA also specifically provides for unlawful acts
pertaining to employment, which are:

      a.   To  discriminate  against  any  ICC/IP  with  respect to the
terms and conditions of  employment on account of  their
descent. Equal remuneration shall be paid to ICC/IP and
non-ICC/IP for work of equal value; and

    b.  To deny any ICC/IP employee any right or benefit …
provided for [by law] or to discharge them for the purpose
of preventing them from enjoying any of  the rights or benefits
provided under [R.A. 8371] .

57. As enumerated in Section 25 of IPRA, basic services include,
inter alia, water and electrical facilities, education, health and
infrastructure.

58. Section 28, for instance, provides for a complete, adequate and
integrated system of education, relevant to the needs of the
children and young people of ICCs/IPs.

59. R.A. 8371, § 26.

60. Id. § 27.
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observance of international humanitarian laws.61  ICCs/IPs shall
not be recruited against their will into armed forces, and in
particular, for the use against other ICCs/IPs; nor shall children
of ICCs/IPs be recruited under any circumstance. Indigenous
individuals shall also not be forced to abandon their lands,
territories and means of subsistence, or relocated in special centers
for military purposes under any discriminatory condition.

VII. CVII. CVII. CVII. CVII. CULULULULULTURALTURALTURALTURALTURAL I I I I INTEGRITYNTEGRITYNTEGRITYNTEGRITYNTEGRITY

IPRA provisions on cultural integrity are understood in a holistic
sense. They cover and guarantee the rights to the preservation of
indigenous culture,62  establishment of indigenous educational
systems,63  elimination of prejudice and promotion of tolerance
in the recognition of  cultural diversity,64  restitution of  cultural,
intellectual and spiritual property,65  preservation of archeological
sites and practice of spiritual traditions,66  and protection of
indigenous knowledge systems, medicines, plants, animals,
archeological sites, and sciences and technologies.67

VIII. NCIP VIII. NCIP VIII. NCIP VIII. NCIP VIII. NCIP ANDANDANDANDAND IPRA E IPRA E IPRA E IPRA E IPRA ENFORNFORNFORNFORNFORCEMENTCEMENTCEMENTCEMENTCEMENT

The National Commission on Indigenous Peoples (NCIP) is
the primary government agency responsible for the formulation

61. Id. § 22.

62. Id. § 29.

63. Id. § 30.

64. Id. § 31.

65. Id. § 32.

66. Id. § 33.

67. Id. §§ 34-37.



47INTRODUCING THE INDIGENOUS PEOPLES’
 RIGHTS ACT (IPRA)

2002]

and implementation of policies to promote and protect the rights
and well-being of  the ICCs/IPs, as well as for the recognition
of their ancestral domains and their rights thereto.68  It is
composed of seven Commissioners belonging to ICCs/IPs,
appointed specifically from each of  the following ethnographic
areas: Region I and the Cordilleras; Region II; the rest of
Luzon; Island Groups including Mindoro, Palawan, Romblon,
Panay and the rest of  the Visayas; Northern and Western
Mindanao; Southern and Eastern Mindanao; and Central
Mindanao, with the additional proviso that at least two of  the
seven Commissioners shall be women.69

The Commissioners must be natural born Filipino citizens,
bona fide members of  ICCs/IPs as certified by his/her tribe,
experienced in ethnic affairs and who have worked for at least ten
years with an ICC/IP community and/or any government agency
involved in ICC/IP, at least 35 years of  age at the time of
appointment, and must be of  proven honesty and integrity. 70

They shall hold office for three years subject to re-appointment
for another term only.71  They can be removed from office by
the President or upon recommendation by any indigenous
community.72

Under Section 44 of the IPRA, two of the most crucial powers
of  the NCIP are the power to issue certificate of  ancestral land/
domain title 73  and the power to issue appropriate certification

68. Id. § 38.

69. Id. § 40.

70. Id. § 41.

71. Id.

72. Id. § 42.

73. Id. § 44 (e).
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as a pre-condition to the grant of  permit, lease, grant, or any
other similar authority for the disposition, utilization, management
and appropriation of  any part or portion of  the ancestral
domain.74

There are several offices within the NCIP that are responsible
for the implementation of  the policies provided by IPRA. They
are as follows:

a. Ancestral Domains Office

b. Office on Policy, Planning and Research

c. Office of Education, Culture and Health

d. Office on Socio-Economic Services and Special Concerns

e. Office of  Empowerment and Human Rights

f. Administrative Office

g. Legal Affairs Office.75

The NCIP, through its regional offices, shall have jurisdiction
over all claims and disputes involving rights of ICCs/IPs, subject
to the principle of exhaustion of remedies under customary law.76

Decisions of  the NCIP shall be appealable to the Court of
Appeals by way of  a petition for review.77  No inferior court of
the Philippines shall have the jurisdiction to issue any restraining
order or writ of preliminary injunction against the NCIP or any
of its duly authorized or designated offices in any case, dispute
or controversy arising from this Act and other pertinent laws
relating to ICCs/IPs and ancestral domains.78

74. Id. § 44 (m).

75. Id. § 46.

76. Id. § 66.

77. Id. § 67.

78. Id. § 70.
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Penalties are specifically provided for unlawful intrusion on
ancestral domain, violation of the principle of non-
discrimination, and the exploration, excavation, defacing or
removal of  archeological sites and artifacts of  great importance
to the IPs.79  The violators may be punished in accordance with
the customary laws of  the ICCs/IPs concerned, provided that
the penalty is not cruel, degrading or inhuman and that no death
penalty or excessive fines shall be imposed.80

It is to be noted though that there is a special provision for
Baguio, which is still governed by its own Charter.

IX. IX. IX. IX. IX. TTTTTHEHEHEHEHE D D D D DELINEAELINEAELINEAELINEAELINEATIONTIONTIONTIONTION P P P P PRRRRROCESSOCESSOCESSOCESSOCESS

ANDANDANDANDAND S S S S SOMEOMEOMEOMEOME C C C C CONCERNSONCERNSONCERNSONCERNSONCERNS

In the identification and delineation of ancestral domains, a
petition for delineation is first filed with the NCIP through the
Ancestral Domains Office (ADO).81  Then, in the delineation
proper, the official delineation of ancestral domain boundaries,
including census of all community members therein, is immediately
undertaken by the ADO upon filing of  the application by the
ICCs/IPs concerned.82  The applicant establishes proof  of
ancestral domain claims through the submission of a number of
documents.83

79. Id. § 72.

80. Id.

81. Id. § 52 (b).

82. Id. § 52 (c).

83. Id. § 52 (d). It states:

Proof of Ancestral Domain Claims shall include the
testimony of elders or community under oath, and
other documents directly or indirectly attesting to the
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On the basis of  its investigation, the ADO shall prepare a
perimeter map, complete with technical descriptions, and a
description of the natural features and landmarks embraced
therein.84  A complete copy of the preliminary census and a report

possession or occupation of the area since time
immemorial by such ICCs/IPs in the concept of owners
which shall be any one (1) of  the following authentic
documents:

1. Written accounts of  the ICCs/IPs customs and
traditions;

2. Written accounts of  the ICCs/IPs political
structure and institution;

3. Pictures showing long term occupation such as
those of  old improvements, burial grounds, sacred
places and old villages;

4. Historical accounts, including pacts and agreements
concerning boundaries entered into by the ICCs
IPs concerned with other ICCs/IPs;

5. Survey plans and sketch maps;

6. Anthropological data;

7. Genealogical surveys;

8. Pictures and descriptive histories of traditional
communal forests and hunting grounds;

9. Pictures and descriptive histories of traditional
landmarks such as mountains, rivers, creeks, ridges,
hills, terraces and the like; and

10. Write-ups of  names and places derived from the
native dialect of  the community.

84. Id. § 52 (e).
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of  investigation shall be prepared by the ADO, 85  subject
to notice and publication requirements.86  The ADO report on
endorsement shall be made within fifteen (15) days from
publication.87  After a favorable endorsement report, the NCIP
Chairperson shall thereafter certify that the area covered is an
ancestral domain88  and ICCs/IPs whose ancestral domains have
been officially delineated and determined by the NCIP shall be
issued a Certificate of  Ancestral Domain Title (CADT) in the
name of  the community concerned.89  The NCIP shall then
register issued Certificates of  Ancestral Domain Titles (CADTs)
and Certificates of  Ancestral Land Titles (CALTs) before the
Register of  Deeds in the place where the property is situated.90

This delineation process, however, is not applicable to ancestral
domains/lands already delineated according to DENR
Administrative Order No. 2, series of 1993, nor to ancestral lands
and domains delineated under any other community/ancestral
domain program prior to the enactment of IPRA.91

X. CX. CX. CX. CX. CONCLUSIONONCLUSIONONCLUSIONONCLUSIONONCLUSION

The passage of IPRA was a milestone both in Philippine legislative
history and jurisprudence. However, the effective application of
its provisions entails political will on the part of  the government

85. Id. § 52 (f).

86. Id. § 52 (g).

87. Id. § 52 (h).

88. Id. § 52 (i).

89. Id. § 52 (j).

90. Id. § 52 (k).

91. Id. § 52 (a).
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and policy-makers. New legal concepts introduced by the law
have immediately generated debate among law practitioners. This
implies a need to thoroughly understand and study the
implications of  IPRA, particularly in balancing the mandate to
remedy the historical injustice suffered by ICCs/IPs and
addressing a human right centered development for the Filipino
people as a whole.
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I.  II.  II.  II.  II.  INTRNTRNTRNTRNTRODUCTIONODUCTIONODUCTIONODUCTIONODUCTION

The Indigenous Peoples’ Rights Act (IPRA) is fairly recent. It
was enacted in 1997 and took effect on November 22, 1997. I
am sure that this discussion will not be the first and last one on
this topic. I am certain that new pieces of  legislation may still
come out, and the Supreme Court will rule more specifically on
certain aspects of  this particular law. As for now, we can take this
initial presentation on the context of the law and its impact on
the Constitution.

In 1981, a course was introduced in the University of the
Philippines College of  Law, namely, Philippine Indigenous Law.
If  your sons and daughters took that course, then they know that
it tried to look at the  intricacies of our jurisprudence and our
laws, particularly the loopholes of  our laws, in order to recognize
the rights of indigenous peoples within the Philippines. It is taught
as a one-semester subject and it initially looks not at the law itself,
but the entire legal context under which indigenous peoples’ rights
operate.

We are not going through the entire course today. What we
are going to do is just look at one particular law, the IPRA, and
if you have other questions, such as the relationship of titled
lands or private titles vis-à-vis claims to ancestral lands, as well as
the effect of ancestral domains rights to these private titles, and
the amicable settlement process under the local government code,
we can tackle it during the Open Forum.
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My presentation is entitled, The Indigenous Peoples’ Rights
Act: An Overview of  Its Contents, and we are going to look at
the following: first, the legislative history of  Republic Act No.
(R.A.) 8371 or the IPRA law, in order to understand how the
case was argued before the Supreme Court; second, how the
indigenous peoples are defined because this definition, in itself,
can be the subject of  many academic discussions as well as cases in
the Judiciary; third, the coverage of the law in order to be familiar
with its terrain; fourth, rules on tenure and by tenure I mean,
generally, systems of  relationship of  human beings with respect
to their land, i.e., neither the land nor the title per se even if these
are aspects of culture, but the system of relationship or the legal
correlative with respect to land; fifth, jurisdictional problems;
sixth, the policy context of  R.A. 8371’s enactment and how the
Supreme Court considered the entire context of  policy when
they looked at the provisions of  the Constitution in relation to
this Act.

II.  LII.  LII.  LII.  LII.  LEGISLAEGISLAEGISLAEGISLAEGISLATIVETIVETIVETIVETIVE H H H H HISTISTISTISTISTORORORORORYYYYY

Republic Act No. 8371 is the basic law which we call the
Indigenous Peoples’ Rights Act  or IPRA. It came from Senate
Bill 1728, authored by Senator Flavier, and HB 9125, drafted by
Andolana and Zapata during Congress in 1997. However, as early
as 1988, a draft version of the Commission on Ancestral Domains
Bill was already introduced in the Senate. The principal author of
that bill is a person that you know very well, Former President
Joseph Ejercito Estrada. But, actually, it was drafted by a few
scholars, NGO activists and practitioners as a means of finding a
way to recognize the rights of indigenous peoples. R.A. 8371
was signed into law on October 29, 1997, and became effective
on November 22, 1997 after the requisite publication. It was
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first interpreted in Cruz v. Secretary of Environment and Natural
Resources (347 SCRA 128 [2000]).

III.  III.  III.  III.  III.  WWWWWHOHOHOHOHO     AREAREAREAREARE     THETHETHETHETHE I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS P P P P PEOPLESEOPLESEOPLESEOPLESEOPLES (IP (IP (IP (IP (IPSSSSS)?)?)?)?)?

A.  First DefinitionA.  First DefinitionA.  First DefinitionA.  First DefinitionA.  First Definition

The first definition refers to a group of people or homogenous
societies, identified by self-ascription and ascription by others.
Ascription means how the community looks at itself, and not as
how an individual looks at itself. In Mindanao, there is a Banwaon
group, a separate indigenous group by itself, and its members call
themselves Tagdumahan. Way back in the 1970’s, if  some of  us
will recall, there was this controversy with respect to the Tasadays.
An anthropologist introduced in academic conferences the
indigenous group called the Tasaday, and that is an example of
ascription by others.  The basic rule now is that it should be both
by self-ascription and ascription by others.

The first definition says that they must have continuously
lived as an organized community on communally bounded and
defined territory. That is important because from that definition,
all of  us are indigenous. In fact, the differentiation between us
and indigenous peoples that are now covered under the IPRA
law came out of judicial decisions way back in 1939. Actually it
started earlier than that, in People v. Cayat [G.R. No. 45987,
May 5, 1939] and Rubi v. Provincial Board of  Mindoro [G.R.
No. 14078, March 7, 1919], to be discussed by Professor
Candelaria. So it is clear that some Ilokanos like me, who do not
live within an organized community or within a communally
bounded and defined territory, may not be able to avail of  some
provisions on tenure with respect to the IPRA. However, I can
avail of  a provision of  the law that guarantees against
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discrimination on the basis of  ethnicity. When I apply for a job,
I cannot be discriminated against just because I am Ilokano in
favor of  a Tagalog.

Therefore, ethnicity is different from one’s nationality. All
of  us are Filipinos but, as Filipinos, we belong to different ethno-
linguistic groups. It is also different from religion. Hence, contrary
to popular opinion, Muslim is not an indigenous grouping. The
Bangsa Moro is a group of people, bound together by political
and cultural identities interspersed with their ethno-linguistic
groups, that is, identities which are heavily based on religion.

B. Second DefinitionB. Second DefinitionB. Second DefinitionB. Second DefinitionB. Second Definition

Indigenous peoples are also those who have, under claims of
ownership since time immemorial, occupied, possessed and
utilized such territories, sharing common bonds of  language,
customs, traditions, and other distinctive cultural traits. Note that
the possession of land and resources must have been under the
context of  a common culture. I think that is a redundancy, but I
wish to use it in order to emphasize the concept of culture. Culture
is a collective perspective of people with respect to their resources
and how they live with each other. Pakikisama is a culture
popularized by the Tagalogs, as well as the bayanihan system. It is
how a community looks at life and its resources. As an individual,
I can look at the resources as being mine, simply because I want it,
but that is not part of  culture.

Thus, there is a clear distinction in the law between long-
term, well vested rights as a result of  long-term possession of
individuals under Commonwealth Act 141, the free patent system
and the completion of  imperfect titles provisions, for instance,
and the IPRA defining indigenous peoples as those with common
bonds of language, customs, traditions, and other distinctive
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cultural traits who have, through resistance to political, social
and cultural inroads of colonization, and non-indigenous religions
and cultures, become historically differentiated from the majority
of Filipinos.

There are some weaknesses to the drafting of  the law and
I think that non-indigenous religion is one of them. Many of
our indigenous peoples today have embraced some form of
either Christianity or Islam, and only few have remained as
believers solely or exclusively of  their indigenous religion.
Most IPs have accommodated Christianity the way Tagalogs and
Ilokanos did. The town fiesta is an example of  how we have
accommodated religion, and it is called folk Christianity since
there are no town fiestas in the Vatican. The town fiesta is truly
ours, and that is a portion of  Christianity that we have adopted
within our particular culture, which is the same case with indigenous
peoples.

So, in emphasis, the indigenous cultural communities or
collectivities that may be able to claim rights under IPRA or
with respect to a particular ancestral domain or set of  natural
resources are those who still have common and distinct cultural
traits differentiated from what is now called the majority.

C.  C.  C.  C.  C.  TTTTThirhirhirhirhird Defd Defd Defd Defd Definitioninitioninitioninitioninition

The third definition of indigenous peoples comes from the ILO
Convention, and the Draft Declaration for the Rights of
Indigenous Peoples that is slowly inching its way in the Economic
and Social Council of the United Nations. It says people are
regarded as indigenous on account of their descent from
populations which inhabited the country, at the time of conquest
or colonization, or at the time of inroads of non-indigenous
religions or cultures, or the establishment of present state
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boundaries, who have retained  portions of  their own economic,
social, cultural, and political institutions. This is a definition of
indigenous peoples that is independent of natural resources such
as land, water, and minerals.

The most important issue of indigenous cultural communities
up to these days is their right to resources. The IPRA is a sort of
Magna Carta, covering rights of  indigenous peoples and
correcting historical injustice. I also want to clarify that the IPRA
is not an ecological piece of legislation. It was not legislated only
for purposes of  recognizing rights to the environment. However,
more often than not, people make the mistake that recognition
of indigenous peoples’ rights should be linked to ecological
sustainability, albeit the law admittedly contains portions or
vestiges of that particular framework.  Even the separate opinions
found in Cruz v. Secretary of Environment and Natural Resources
(347 SCRA 128 [2000]) recognize that the IPRA came into
being to correct a historical injustice.

IVIVIVIVIV.  C.  C.  C.  C.  CIVILIVILIVILIVILIVIL     ANDANDANDANDAND P P P P POLITICALOLITICALOLITICALOLITICALOLITICAL R R R R RIGHTSIGHTSIGHTSIGHTSIGHTS

The IPRA contains provisions that recognize not only the civil
and political rights of indigenous peoples, but also their social
and cultural rights.  It also recognizes rights to tenure and creates
the agency known as the National Commission on Indigenous
Peoples (NCIP), which is attached to the Office of the President.
Let us look at some very basic provisions on civil and political
rights: There is an equal protection clause which reiterates that it
is now illegal or a crime to discriminate against an individual or a
group on the basis of ethnicity. There is a provision which reiterates
the rights of  women, children, and civilians in armed conflict.
There is a provision on self-governance over ancestral domains,
which means recognition of rights of indigenous peoples to form
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people’s organizations and tribal barangays, for instance, under
the criteria that is provided under the IPRA.

Please take note that self-governance means self-
determination. Under international law, self-determination means
that the people are freely given the choice of whether or not to
secede from an existing state or to form an autonomous area.
However, self-determination under the IPRA law does not take
on the features of  international law. It is a totally different term
from self-determination in an international context because here,
self-determination means that indigenous peoples groups may
determine for themselves the kind, pace and nature of development
that should be introduced within their areas, taking into account
their customary laws.

For ages we have had a system that was transplanted to our
soil. All of our existing laws, perhaps even the IPRA,  were copied
from other pieces of  legislation abroad. The Land Registration
Code came from a Mr. Torrens of  Australia. The Philippine
Constitution is a law that was copied from the United States
Constitution. The fact that we have a Senate and a House of
Representatives came from the conceptions of  Madison and
Jefferson and the rest of  the people that drafted the Constitution
of  the United States. Even the words “Senate” and “House of
Representatives” are not indigenous. The Water Code was copied
from California. Our Katarungang Pambarangay Law, which is a
process of mediation and negotiation or conciliation, is not even
indigenous to the Tagalogs. The barangay is a local unit from
which the Katarungang Pambarangay borrows the term. In
Mindanao, the word “barangay” originally meant a boat, and not
a local area. In fact, the Katarungang Pambarangay Law was drafted
at the Univesity of  the Philippines Law Center, copying the
negotiation process from a Harvard law project that found its
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way to the Philippines through P.D. 1508, and now to be found
in the Local Government Code. Our Local Government Code
of cities and municipalities came from the Spanish conception
of reducciones and poblaciones.

In the Cordillera, their systems of dispute settlement processes
are far from conciliation; they have adjudicatory bodies. The Dap-
ay in Western Mt. Province, the Ator  or Ato in Bontoc, the
Pangat system in Kalinga, the Tibalyao system of  the Manobos,
the Teduray, the Kafaduan, and the Pidwayan or Piduayan system
are not recognized under the Katarungang Pambarangay Law. Now,
the IPRA law looks at customary law as a basis for allocating
rights within ancestral domains. It does not use customary law, as
provided in the Local Government Code, as an amicable
settlement process. A provision in the Local Government Code
states that in areas where there are indigenous peoples, what
substitutes for the Katarungang Pambarangay Law is the customary
law. It even cites or allows penal sanctions to come from the
community, as long as these are not cruel, degrading and inhuman
punishments, and death penalty. Penal sanctions can range from
fines to ostracism or being banished from the indigenous
community. Was that the subject of  attack in Cruz v. Secretary
of  Environment and Natural Resources? No, it was not. So was
the concept of customary law the subject of attack in the said
case? Yes, it was.

The argument of the petitioners was that since customary
law is not written, it therefore violates due process as against an
outsider that wishes some right over the natural resources. The
Supreme Court, however, did not rule on that squarely. In fact,
Cruz v. Secretary of  Environment and Natural Resources did
not come out with a specific doctrine on how to interpret the
IPRA. All that it said was that the required majority could not be
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garnered. Indeed, the separate opinions on the case can be the
subject of persuasive doctrines when a more specific case gets
into the Supreme Court.

VVVVV.  S.  S.  S.  S.  SOCIALOCIALOCIALOCIALOCIAL     ANDANDANDANDAND C C C C CULULULULULTURALTURALTURALTURALTURAL R R R R RIGHTSIGHTSIGHTSIGHTSIGHTS

Another right reiterated in the IPRA is the recognition of
autonomous regions, i.e., that indigenous peoples can determine
and decide priorities at all levels of decision-making and that
tribal barangays will be created through the Local Government
Code, as a means of  development and empowerment of
indigenous peoples.

The law states as a policy the protection of indigenous
cultures. In fact, it includes in the provisions a mandate for the
Department of Education, Culture and Sports (DECS) to include
courses on cultural values in schools’ curricula. It provides for the
recognition of  cultural diversity in our country. It recognizes a
system of community intellectual rights without going into the
details. It acknowledges rights to indigenous knowledge systems,
which are forms of  intellectual property. It recognizes priority
access of indigenous peoples to biological and genetic resources
found within their ancestral domains and provides against
archeological intrusion in areas that are declared sacred by them.

VI. VI. VI. VI. VI. TTTTTENUREENUREENUREENUREENURE

Let us now look at the concept of  tenure in the law, which I
think will be a subject of a lot of discussion later. First, let me
emphasize again that tenure is a system of  rights over a particular
subject matter. Second, I would also like to emphasize that land
in our jurisdiction is separated from waters, minerals, timber, flora
and fauna. We remember Section 2 of  Article XII of  the
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Constitution, which says that all lands of the public domain,
waters, minerals, coals, all flora and fauna, etc., are owned by the
State. This is a worldview introduced to us by the Americans
through the 1901 Organic Act, and that our 1935 Constitutional
Convention delegates copied from the older Organic Acts.

Land to indigenous peoples and to ordinary laypersons might
mean everything that is appurtenant to it. For instance, when
you ask if  someone with a Torrens title can cut a tree, the ordinary
layperson, without knowledge of  the sophistication of  the law,
will say, yes, of  course. If  you put the seed, nurtured it and it
grew, then it must be yours. How deep can I dig in order to find
other resources within my land? People tend to think that when
we have a Torrens title, we can also dig under the land as far as we
can, and our experience with treasure hunters seems to imply that
particular concept. But, under our jurisdiction, it is very clear
that the Torrens title simply gives surface right. It does not allow
the person holding the Torrens title to cut a tree because that
means cutting a property which is not yours.

Look at the provision in Section 2, Article XII  of  the
Constitution:

All lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces of potential
energy, fisheries, forests or timber, wildlife, flora and fauna,
and other natural resources are owned by the State. With
the exception of agricultural lands, all other natural resources
shall not be alienated. x x x

There is a qualifier to land, but no qualifier to timber. It does
not say timber planted on private land, or public or private timber,
unlike in other systems in different parts of  the world. In our
jurisdiction, timber is always public domain; it cannot be alienated
as timber. Of course, rights to timber can be alienated, but the
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timber itself cannot be alienated. And that is, the justification for
the Forestry Code’s allowance to the Department of Environment
and Natural Resources (DENR) to grant a permit for tree-cutting.
If  it stands on private land, there is the special tree-cutting permit
and I think most of  you have dealt with it in your own
jurisdictions, especially those from Region 4 or Southern Tagalog.
Also, there is standing authority to cut trees which are not premium
species. Whether a banana is a tree or a coconut is a tree is also a
subject of  much deliberation. Whether a coconut tree is a tree or
an agricultural crop is now a bill in Congress, which classifies it as
an agricultural plant rather than as a tree, so that it will be covered
by the Agrarian Reform Law rather than by the Forestry Code.

My point is that when we speak of  lands, especially under
this law, it is important to be able to distinguish the land from
the minerals or from what is on it as a conceptual device. By the
way, flora and fauna are owned by the State because these are also
not qualified under Section 2, Article XII of  the Constitution.
All flora and fauna are owned by the State and an extreme
argument is that the information contained in the DNA of flora
and fauna is precisely flora and fauna that can never be alienated
also. Therefore, can we patent here in the Philippines the
information in our DNA? The answer there is that it depends on
how you interpret Section 2, Article XII of  the Constitution.

Traditionally, when we did not have the concept of  ancestral
domain, we talked about rights and duties in relation to land, and
whether it is public or private. That is the first divide and within
public land, we ask if  it is alienable and disposable, A and D, or if
it is timber or mineral or national park, where there are no rights
to speak of  unless there is a grant from the State. Then there can
be mineral rights over a private land, a protected area, or over the
sea because the minerals and the rights over it are separate from
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the surface rights. That is the treatment given by the Mining Act.
IPRA is different because it says that the provision for ancestral
domain is already in the 1987 Constitution and is now being
implemented. So tenure rights are always subject to the
Constitution, even those that are in the IPRA.

So how does one get title to a bundle of  rights that means
ownership?  Ownership is not natural. In Continental Europe,
for instance, they have what is called title in fee tale, which comes
from the Roman Law. Ours is title in fee simple. What does that
mean? Title in fee tale means that you own the land as long as you
make it productive. Whether you are on or outside the land, as
long as the land is made productive by you, the arrangement is
such that it is yours. But when the land is no longer productive, it
reverts back to the State. That could be a good idea for the
Philippines, but we do not have that. The closest similarity we
have to fee tale is the ten-year idle and abandoned agricultural
land found in AKMA. We have title in fee simple in our
jurisdiction. You have the paper or the Torrens title that is an
indefeasible evidence of  ownership. How you got ownership
depends on whether you got it out of succession, a free patent, as
a result of  a Cadastral survey, or completion of  imperfect titles.
The Torrens title is simply the symbolism or the evidence of
one’s ownership. I think that can be found in Cariño v. Insular
Government [G.R. No. 2540, April 16, 1906].

So, in different jurisdictions, the system of  ownership is
different because their law is different. There is no such thing as a
bill of  rights of  ownership in the Bible even. The IPRA, like the
Civil Code, introduces a new package of  ownership rights. It is
still called ownership over ancestral lands and ancestral domains,
but the package is different. Traditionally, in the Civil Code, we
have jus abutendi, jus possidendi, jus disponendi  in our property
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subjects or property law, which are all Latin since the Civil Code
came from the Code Napoleon that found its basis in the Roman
Law.

Now, the provisions that are found in the IPRA are simpler.
It says customary law shall govern over ancestral domains. That
means those rights and duties created by customary law are what
will be respected over the domain. It is just a different tenure
system recognized by our Constitution and implemented under
this particular law. We do not have to worry because judges will
not legislate and decide on the basis of customary law for it can
only be used by the indigenous group. Also, it is wrong for us to
tell them what their customary law is.

Let me distinguish the basis of the right and the process of
acquiring ownership. I think all of  us are familiar with Section 48
of the Public Land Act because many of the cases for titling use
that as basis, as well as the Cadastral provisions. In completion of
imperfect titles, that provision says that there should be a thirty-
year possession of  land, that is public and agricultural, openly,
continuously, exclusively, and notoriously. The open, continuous,
exclusive, and notorious possession for thirty (30) years is the
basis of  ownership. What goes to our courts is simply the titling
procedure which is not about providing a basis of  ownership, but
recognizing ownership that has already been vested. We have cases
to that effect - Director of Lands v. Intermediate Appellate Court
(146 SCRA 509 [1986]); Republic of  the Philippines v. Court
of  Appeals (201 SCRA 1 [1991]); and Republic of  the
Philippines v. Court of  Appeals (208 SCRA 428 [1992]). These
cases say that upon the thirty-year possession of  land, which is
alienable and disposable, the right is already vested. The only
function of  the court is to give the symbolic right or the evidence
of title so that the basis of the right to the process of acquiring
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the evidence of title can be distinguished. It is quite confusing
because some of our annotations do not make that distinction.
The title to the land can mean two things: one is entitlement to
ownership, therefore, I should get some piece of paper to evidence
it; and, in some cases, it means the piece of paper itself.

So entitlement to the land is like entitlement to the throne. I
may descend from the blood of the king, for instance, which is
different from the ceremony that gives the crown or the ceremony
that gives the paper.  In effect, to make it clearer to my students
in Land Titles and Deeds and Natural Resources Law, I say that
the court is really a ritual. We are engaged in rituals in the court
because there, we look at what has been done for thirty (30)
years. We ask if  it is open, continuous, exclusive, and notorious.
We do not give them title simply because we want to give them
title; we look at the basis and then we give that piece of  paper.
However, that piece of paper is very powerful and that is why our
property laws are heavily criticized by indigenous peoples. That
piece of paper is indefeasible, imprescriptible, and there are only
certain kinds of  remedies that can attack that particular title,
such as one (1) to four (4) years reconveyance period in order to
get back the ownership. That piece of  paper, although symbolic,
is very powerful for it is conclusive evidence.

The IPRA wishes to marry these two situations. Instead of
simply relying on Commonwealth Act No. 141 to recognize
vested rights to indigenous peoples, the basis of acquiring
ownership is already in the law. The titling procedure is almost
the same after the NCIP recognizes that these indigenous peoples
have occupied the ancestral domain. The Commission issues a
Certificate of  Ancestral Domain Title (CADT) that can be
registered not through our courts, but directly with the
NALTIDRA.
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In Cariño v. Insular Government  [G.R. No. 2540, April 16,
1906], at issue was the right of  ownership of  Mateo Cariño over
a piece of  property in Baguio City, which is now known as Camp
John Hay. Not the entire area, but one hundred (100) hectares
within the formerly built-up area before it was destroyed by the
Filinvest group or the main club now. Historians and
anthropologists tell us that the entire Baguio City from the City
Hall up to that very area was owned by a clan called Cariño,
where Mateo Cariño was the patriarch. Most of the land was
used as agriculture or  grazing area. The legend says that there
were so many cows in the area that they traded cows. And there
was so much gold found within that particular area, not mined
there, but somewhere else in Benguet, so that when the first
foreigners came in, they were astounded. That is also the reason
why the Americans found their way to Baguio City, and made it
a standing point to the mining areas in the Cordillerra.

Now, Mateo Cariño was asked to move himself. In fact this
was the second time that he was asked to move. The first time was
when he was occupying his ancestral home. We have a law, I think
it is Act No. 636, that says, “The town site of  Baguio City shall
be reckoned one (1) kilometer radius from the house of Mateo
Cariño.” The zero-zero marker in Baguio City, right below the
City Hall, was the former house of  Mateo Cariño, and the
evidence is that piece of legislation. So some of his family put up
their shelters in what is now the Green Valley, and he moved to
what is now Club John Hay. Mateo Cariño, being the Filipino
that he was, apart from being Ibaloi, was very hospitable to the
Americans. He allowed them to build within the area. But the
Americans kept on building within the area, and suddenly a
country club was proposed, now the Baguio Country Club, and
recreation areas were built. So he got worried. There were a group
of  businessmen who were interested to speculate in the area such
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as Mr. Clark who was also one of  the primary movers behind
Benguet Consolidated. Clark went to Mateo Cariño and proposed
to him that he would get the best lawyers. Indeed, he got lawyers
from the United States who defended Mateo Cariño and they
filed an action. It was neither an IPRA case nor a C.A. No. 141
case for they filed straight for land registration.

Looking back at what we discussed a while ago, the purpose
of land registration is not to create title, right? It is simply to get
evidence of title. Their theory was “property without due process
of  law.”  There must be a concept of  property that belonged to
the native people prior to the coming of the Americans. And
because there was no American law existing at that time, then
there must be such a thing as private property existing before
they came in.  Therefore, they did not apply under the Public
Land Act. Why? When you apply under the Public Land Act,
you admit by your petition that the land is not private, but public
initially. You are asking for a grant. And you are saying that the
grant has already been given under the completion of imperfect
titles or free patent.  So they were very creative at that time; they
filed for land registration immediately.

Naturally, the Insular Government opposed, and its theory
was that the land of Cariño, like all other lands not documented,
belongs to the State. Therefore, if  you want to prove your right
to the title or the piece of  paper, then you have to prove that the
Insular Government gave you a free patent before, a homestead,
or that the law that was created granted such land, which was
initially public and now made private. That was the theory of  the
Insular Government that won in the Filipino courts, and the
mistaken assumption was the Regalian doctrine. Although you
do not find it in the Constitution then, it was a Spanish concept.
It went up to the U.S. Supreme Court, similar to the case of  the
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American Indians. However, the treaties that the American Indians
entered into with the Federal Government of  the United States
of  America were treaties of  peace; Cariño dealt with vested
properties.

What did Justice Oliver Wendell Holmes of the U.S. Supreme
Court say? That the land of  Cariño is private or presumptively
private, meaning not public. Why? Because there is a provision in
the Organic Act which says that whatever the Spanish sovereign
thought about things, such as jura regalia, no longer applies. We
are a new sovereignty and, therefore, when we entered the land,
what was applicable in our case was different. Then,  is there such
a thing as undocumented vested right? You don’t need a piece of
paper in order to say that you own the land. You’ve owned it since
you’ve been staying there since time immemorial.”

Looking closer at Cariño, Holmes did not say, “Because you’re
an Ibaloi and you stayed in the land for time immemorial.” Holmes
said, “Because you’re a person and because you stayed in the land
since time immemorial.” He said nothing about being an Ibaloi,
nothing about ethnicity, communal bounds, etc., just that. When
a person has occupied a land since time immemorial, that land is
presumptively private, not public. Therefore, the position of  the
Insular Government is wrong. The decision that the land belonged
to the Cariños went from the U.S. Supreme Court all the way
down to the Baguio City Regional Trial Court. The first title in
Baguio City was, in fact, over that particular area, in the name of
Clark and Bowerman, not Cariño. They sold it to the United
States allegedly, but no proof  of  ownership exists. That is why
the Cariños are claiming it back, even just symbolically.

What exactly do they want to do? Those who have been to
Baguio City will always remember Club John Hay.  But do they
know who John Hay is? Sure it is the big club there in Baguio
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City. But in the history of  the United States, he was the Secretary
of  War during the time of  Lincoln.  They do not know that the
place was originally occupied by the Ibalois. They do not know
Bayosa, the maternal line or the wife of  Mateo Cariño. They do
not even know Cariño. What they remember are the American
names. To add insult to injury, we always remember Burnham
Park. Daniel H. Burnham is an American architect who visited
Baguio and made plans that city.  No one remembers that the
area is also Cariño land for not many know  who Cariño is. Those
from Baguio know that they are a big family there. The Presidential
Management Staff Head, Sylvestre Afable, is a Cariño.

What does the Cariño family want? They just wish to change
the name of  Club John Hay.  In perpetuity, they will donate it
back to the City of  Baguio. Give it to them symbolically, and
they will donate it back. Let us not call it an American name.
Who is John Hay? We were attacked by the Americans through
John Hay. So does the Cariño case apply to the Warays? Yes, it
does. If  a person is proven to have stayed there since time
immemorial, the presumption is that it is private, and the burden
of  proof  is reversed, now, the government must show that it
expropriated the land or it was reverted, escheated, or ceded to
the State in some way before it can oppose. That is the ruling in
Cariño.

In fact, Cariño v. Insular Government has two parts that
confuses some scholars. The first part ruled on the basis of  the
ownership,  while the other part ruled on the nature of the Torrens
title. Remember, the Torrens title does not create ownership, but
instead recognizes such and that is cited in many cases.  Therefore,
the basis of title of the indigenous peoples is already there even
before IPRA, except that judges have not recognized it more
often.  In any case, Cariño was not overturned on both points.
However, that only applied to one individual, Mateo Cariño.
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Now, Section 5, Article XII of  the Constitution, states:

SEC. 5.  The State, subject to the provisions of  this
Constitution and national development policies and
programs, shall protect the rights of indigenous cultural
communities to their ancestral lands to ensure their
economic, social, and cultural well-being.

The Congress may provide for the applicability of
customary laws governing property rights or relations in
determining the ownership and extent of  ancestral domain.

The State is subject to the Constitution like everything else.
National development policies and programs shall protect the
indigenous peoples’ rights to their ancestral lands. Please note
that this is the only provision in the Constitution where rights to
natural resources are subject not to law, but to executive issuances.
The second paragraph implies that ancestral domains are already
owned, and mandate is given to Congress to make use of
customary laws in defining the extent and ownership of  an
ancestral domain. Therefore, it can mean that ancestral domains
are already owned.

Section 6, Article XIII of  the Constitution also mentions
the words “ancestral lands.”  It says:

The State shall apply the principles of  agrarian reform or
stewardship, whenever applicable in accordance with law,
in the disposition or utilization of other natural resources,
including lands of the public domain under lease or
concession suitable to agriculture, subject to prior rights,
homestead rights of small settlers, and the rights of
indigenous communities to their ancestral lands.

x x x

This can be seen in Maria Alicia Leuterio v. Court of Appeals
[G.R. No. 84647, May 23, 1991] where the Supreme Court
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held that when the area is already covered by homestead grant, it
cannot be covered by agrarian reform. Why? Because it is subject
to prior homestead rights of prior settlers. So a homesteader has
it better than a person who is a beneficiary of  the agrarian reform
law.  A homesteader can own twelve (12) hectares, while an agrarian
reform landowner can only have three (3) to five (5) hectares.
There is also the recognition of the rights of indigenous cultural
communities to their ancestral lands, that is, in ancestral lands,
the rights already exist and so are not to be granted by the
government. The IPs already own the ancestral lands or domains,
and the legislator is only catching up in order to recognize this
vested right of  ownership.

Now, that is the controversial issue cited by petitioners Cruz
and Europa, for it is a provision in the Constitution that all lands
of  the public domain, waters, etc. are owned by the State (Sec. 2,
Art. XII, Constitution) and I will admit that if  this were the only
provision in the Constitution, then the IPRA law is
unconstitutional. However, this is not the only provision in the
Constitution; there is also Section 5, Article XII.

So how do we read Section 2 of  Article XII of  the
Constitution in relation to Section 5 of  the same article? Are we
saying that because it is number two, then it is higher than number
five? I do not think that is a valid constitutional interpretation.
Justice Puno, Justice Kapunan and the majority that agreed with
them in Cruz v. Secretary of  Environment said that the
Constitution must be read as a whole. We have to deal with the
fact that our Constitution mentions not only lands, but also
domains.

And that is where we differ as intervenors, together with the
other people who wanted to defend IPRA. Our position is that
everything that is ancestral domain does not belong to the State.
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If  you have a tree growing in an ancestral domain, then it is not
timber, but part of  the ancestral domain. Minerals in an ancestral
domain are part of  that ancestral domain, which must include
some natural resources. If  not, what would you give, hangin (air/
wind)? But air can neither be owned nor appropriated.  So what
are we giving when we recognize ancestral domains? It must be
something and it cannot be the land only. So our contention is to
read it the way we could only read it: Ancestral domain is an
ecosystem, a package of natural resources.

Our next interpretation is that this applies when we look at
things like coals and minerals as resources. So why did we have
Section 2, Article XII in the Constitution? There has to be this
provision because natural resources, such as coals and minerals,
could be commercially profited from. Therefore, this provision is
applicable only when you want to use timber for a logging
concession. But if  you want to use the timber as part of  the
ancestral domain, as the material base of life of an indigenous
community, which they are not going to sell commercially, but
to build houses, then it must be within the ancestral domain. The
constitutional provision is commercial, while the ancestral domain
provision sustains life. Of course, that is not yet doctrine, but an
interpretation possible within the Constitution. And we are not
saying that this is the only correct interpretation because your
interpretation is as good as mine when you finally get to handle
such cases.

I’m sure the first case will be filed in one of  your courts. You
will have your first crack at constitutionality. I think all of  us will
recall Restituto Ynot vs. Intermediate Appellate Court  [G.R.
No. 74457,  March 20, 1987] and the executive order on carabaos,
where the trial judge refused to rule on the constitutionality of
the executive order on carabaos issued by  President Marcos and
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I could understand why. But Justice Isagani Cruz, the ponente,
decided to chastise the judge in 1986. He told the judge that
being a lower court judge is not an excuse because all courts can
and must rule on the constitutionality of cases.

Now, we have rights vested under Commonwealth Act No.
141. So can a Manobo apply for completion of imperfect title?
Yes, because nothing in IPRA says that a Manobo or an Ibaloi
cannot apply for such. However, that Manobo or Ibaloi also has
an option to apply for ancestral domain, but now with the need
to bring the community with him or her.  Then we have ancestral
domain as defined in IPRA, as well as the concept of  ancestral
lands.

There are three kinds of ancestral lands. First, there are
ancestral lands that are stand-alone or not within an ancestral
domain, and covered by Section 3(b) of  the IPRA law.  Second,
there are ancestral lands that are also stand-alone, but can be
acquired through Section 12 of the IPRA, or the option to secure
a certificate of  title under C.A. No. 141, as amended, or Land
Registration Act No. 496. This section, inserted by a Congressman
from the Cordillera, does not make use of Cariño. It says count
thirty (30) years from 1997 and if  there is a thirty-year possession
of an indigenous person, then that land becomes hers or his,
regardless of  classification. There are limits, though. One can only
apply for this basis of  ownership only within twenty (20) years
from 1997, so that will be on November 22, 2017. It copies the
Public Land Act, takes some of its features, and introduces it as
ancestral land. And third, there are ancestral lands within an
ancestral domain.

If the application is for an ancestral domain and it is granted
by the National Commission on Indigenous Peoples, then within
that ancestral domain, there is no prohibition among community
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members to actually subdivide it. In reality, there is no such thing
as communal rights over particular pieces of  things within the
ancestral domain. There are collective rights, but not purely
communal rights. For instance, there are communal rights to the
pagpag among the Ifugaos or the forest among the Lumads in
Mindanao, but in reality, it only means that everyone has access
to that particular resource.

Section 12 of the IPRA law implies that upon getting the
Torrens title, it can then be sold to anyone, but without any right
of redemption. And as part of the ancestral domain, the property
cannot be alienated because anything within an ancestral domain
cannot be alienated, which is different from inalienable. It is private
property in the sense that it is not public. It is private property in
the sense that a group holds ownership over it, like a corporation,
cooperative or spouse. However, it is still a different collective
holding of rights.

Right to documentation of  title is different from this. The
drawback in Cariño’s vested rights case is that it was the Civil
Code which applied. When Cariño was able to recognize legal
rights over ownership of the land, there was no IPRA. And because
he applied for land registration under the Land Registration Act,
and not through the NCIP, the law that governed is the Civil
Code, not the IPRA. Now, it is the IPRA that will govern ancestral
lands and domains claims.

We discussed that ancestral domain is private but
community-owned, that alienation is not allowed, but subdivision.
By subdivision, I do not mean subdivision under the
Condominium Act or the Charter of  the Land Use Regulatory
Board.  I mean parceling it out like this area is burial ground and
that area agricultural. Here we can have small mining, and there,
the rice terraces, and so on.
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 There is also right to claim ownership over resources which is
a point of  contention in Cruz v. Secretary of  Environment.
Development of  land and resources stays in the territory. The
provision stating that the indigenous peoples have a right to stay
within the territory is problematic for RTC judges. Why? Because
Section 7(c) of the IPRA states  that the only time indigenous
peoples will be displaced within an ancestral domain is when they
give their free and prior informed consent. That is not the difficult
part. The difficult part is: “nor through any means other than
eminent domain.”

Now, that is a little hard to understand, to tell you the truth.
Why? When one exercises eminent domain, it is forcible taking.
The concept of  expropriation is that you take the property
because the owner does not negotiate. Therefore, the only way
that an indigenous group may be displaced is, according to that
provision, within these two requirements - free and prior informed
consent - and the only method is eminent domain. Now, is that
an AND or an OR? It is an AND, so it is up to you to interpret
that later.

The right to regulate the entry of migrants is also a right of
ownership given under the Civil Code. Indigenous peoples also
have the right to safe air and clean water, and the right to claim
parts of  reservation. What happens when an ancestral domain is
part of  a public reservation created under Commonwealth Act
No. 141 or some earlier law-legislated reservation? The answer is
also in the law. The law states that they have the right to claim
parts of reservation, subject to public welfare. So who determines
which is or should be public welfare?  That is the difficult part
because it is a question of jurisdiction. Should it be the NCIP or
the DENR? I propose that since it is part of  IPRA, it must be
the NCIP that should determine, and not the DENR.
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Please note Section 8 or the right to transfer land and property
only to indigenous peoples. If ancestral lands that are stand-alone
are transferred or sold to non-indigenous people, then it is valid,
except that there is a right to redemption. Within fifteen (15)
years, the indigenous group living within that area has the right
of  redemption.  This, however does not govern ancestral lands
within an ancestral domain. Lands within an ancestral domain
cannot be sold; they are inalienable. I think the redemption rules
in agrarian reform are good analogies to what can happen. What
if the sale is from an ancestral land within an ancestral domain to
a non-indigenous person? What is the status of  the sale? It is
contrary to law, and so it is null and void, ab initio.

VII. CVII. CVII. CVII. CVII. CONCLUSIONONCLUSIONONCLUSIONONCLUSIONONCLUSION

DENR attempted to recognize ancestral rights under the context
of Cariño. Special Order No. 31 in 1991, Administrative Order
No. 2, Series of 1993, and even some of its commercial programs
and mining regulations recognize that there are IP rights even
prior to IPRA and Cruz v. Secretary of Environment and Natural
Resources. International financial institutions, as well as
environmental and international trade movements, have
recognized the rights of ancestral lands and ancestral domains of
indigenous peoples to give a few examples. The World Bank
proposed that our government should start to recognize the right
of  long-term migrants and indigenous peoples in our upland
rural areas. Grants and loans were given to the Philippines to try
to find ways to recognize ancestral lands and ancestral domains
within the context of either a master plan or a reforestation
contract, for instance. Recognition and support of  IP rights are
not only local, but also international.
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That ends my presentation, and I’m sure that Professor
Candelaria has a lot more to add. There is nothing fixed in the
interpretation of  this law, but that is the law. There is nothing
fixed in the interpretation of  jurisprudence, but that is
jurisprudence. I envy your position as judges, and I will not trade
the opportunity to appear before your courts in order to argue
about the interpretations. The recognition of  IPRA goes back to
our history. We can be proud to say that we have recognized as a
State the fact that the Philippines is culturally diverse, and that
we can come up with a law that actually recognizes norms and
rules  created by our indigenous communities.

Thank you very much.
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We actually requested Justice Isagani Cruz to sit with us this
afternoon so that we can  ventilate some issues that were discussed
on the part of  the petitioners. And also, Father Joaquin Bernas
who, unfortunately has been suffering from an ailment. We could
have at least seen both sides of the fence. It could have been
interesting for the majority  of  the population to see how the law
was actually designed and to realize the very sensitive matters
that were raised by the petitioners, which I think are very logical
arguments from the point of view of their presentation. But, of
course, when the Indigenous Peoples’ Rights Act (IPRA) and the
rationale behind it was introduced this morning, we have realized
the importance of  such legislation on behalf  of  the indigenous
peoples.

∗ Delivered at the 1st Judicial Seminar on Indigenous Peoples’
Rights Act (Regions III & IV), on Feb. 18, 2002, at PHILJA,
Tagaytay City.

∗∗ Professor Sedfrey M. Candelaria heads the Research and
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It is important to go through  some of  the provisions that
were actually the subject of the petition before the Supreme Court.
And I listed it down for your record. What you can do is mark
these provisions  as they have been discussed in the pleadings  by
the petitioners to which we  responded on our end. So, I do not
need to read all these to you, but let me just guide you through
Sections 3(2), 5, 6, 7,8, 51, 52 (i), 53, 57, 58, 59, 63, 65 and 66.
These  are the provisions that you can revisit later on for purposes
of  reflection insofar as the constitutional aspect is concerned.
Professor Marvic Leonen has given you a very comprehensive
treatment  of  the constitutional concern. Now I will emphasize
on three points that need elaboration.

First is the very basis of jura regalia. For most of us who
have been schooled under different constitutions, it is important
for us to realize the weight of  jura regalia. The principle of  jura
regalia or the Regalian doctrine is definitely the core issue and
almost everything hinged upon this issue when this law was
discussed in the Supreme Court.  And even up to the final
resolution of  the case, it was still a very divided court. It is very
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hard to say that we have come to a final determination of  the
issues that were raised. And if  in a more concrete situation, this
matter comes to you, then that will be the opportune time to
really test these provisions.

 The action was intended for prohibition with mandamus,
to prohibit the operation or implementation of  the law. One of
the unfortunate implications of  such is that the implementation
of the law, coupled with the action of  the previous administration,
curtailed the receipt of  benefits  of  the indigenous peoples from
the law. Now, we can move on and try to operate in accordance
with the provisions of  the law.

There were two categories of  issues presented. One is the
procedural aspect and second is the substantive aspect. Most of
the substantive aspect has been discussed by Professor Marvic
Leonen, so I will just devote a couple of points to add to those
substantive issues.

On the procedural point, the petitioners were Justice Isagani
Cruz and Cesar  Europa. One of the main constitutional issues
was standing, whether they had standing before the Supreme Court
to question the constitutionality of  the law. The Supreme Court
has been quite liberal in interpreting standing  more recently.  While
it says that you must have to suffer direct injury, oftentimes they
would resort to the escape that because of the paramount interest
involved, they  would continue to resolve the case nonetheless.
Some justices wanted to dismiss it outright for failure to establish
standing. In the near future, as Professor Marvic Leonen said,
cases like this may come up. That may be the most concrete
situation to grapple with the provisions of  the law. Even if  there
is already a final resolution, there is still nothing definitive at this
point. If  you have the time, browse through the decision. There
are two major opinions that looked at the history extensively,
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those of  Justice Reynato S. Puno  and Justice Santiago M.
Kapunan. Justice Puno, in particular, has a good outline of  the
law as it developed, including the history of jura regalia.

The petitioners in this case argued most on the concept of
jura regalia, which they said was a well-entrenched principle in
constitutional law and its practice. Indeed if you will look at
how the Constitution evolved, you will see that it is something
that has always been there. It is like air to the Constitution, and
yet, it has been discussed in the  case of Cariño,  which actually
stood the test of time.  It was also there at the time of the Organic
Act of 1902, followed by the 1935 Constitution, 1973, and 1987
Constitutions. Two very important concepts evolved side by side.
If  one were to push the concept of  Cariño to the logical end,  it
would be very hard to argue that the indigenous peoples actually
are without rights before the Spanish conquest. It is hard to believe
that we cannot recognize their existence. However, if  we revisit
international law or international relations and how it affected
municipal laws  and the Constitution, we would understand those
who argued from the point of  view of  jura regalia,  excluding the
rights of  indigenous peoples for a certain time.

Now, our argument before the Supreme Court, involved
looking at the timeframe by which the principle of jura regalia
evolved. We also looked at the principle of  intertemporal law,
the validity of the law during the time that it evolved. It was a
time when colonial powers were justified under international law
to occupy what you call terra nullius. From the perspective of
the Spaniards who came over here, the whole set of  islands of the
Philippines did not belong to anyone.  And yet, the Banaue Rice
Terraces  have been there for a long time. There were already
indigenous peoples with established traditions and political
structures that were not recognized from the point of  view of
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international law as belonging to “civilized nations.” So Spain
came over here, transposed its law, and made all land, as far as the
eye could see, owned by the King of Spain. Then it was transposed
in a non-personal way from the King to the State. Therefore, all
lands belonged to the State. That is as simple as we can approach
it for the meantime. And that is also the context in which we can
view the case of Cariño as decided by  the United States Supreme
Court.

I would like to read some very  specific passages that will
show the claim of  the indigenous peoples from the historical
legal aspect, and as it evolved constitutionally. Now Professor
Marvic Leonen has already given you the story behind Baguio
City, which is a very interesting story. Not too many people really
know what happened at that time.  When you look at the way the
decision was coined, it is interesting to note that  a distinction
was made between the treatment of  Native Indians in the United
States and the treatment of native inhabitants in the Philippine
islands.

Let me cite to you a portion in  Justice Oliver Wendell Holmes’
decision:

The reason for taking over the Philippines was different.
Our first object in the internal administration of  the
island  is to do justice to the natives, not to exploit their
country for private gain.

This is how Justice Oliver Wendell Holmes viewed the coming
of the Americans. Professor Leonen mentioned the Bill of Rights,
and that same provision in Article 3, Section 1, which says that
no person shall be deprived of  life, liberty or property, without
due process of law. It was the very same principle that was applied
here, and it was crafted to our own Constitution later on.
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But there was an Organic Act that applied to these islands
and that was a due process issue. This was seen by Justice Oliver
Wendell Holmes as a matter of  due process, substantively.  And
then he elaborated on what we now call “native title.” However, it
was not called the “native title” there. The decision, though,
recognized the right of the claimant at that time, and this is what
Professor Leonen called “presumption.”

Every presumption is and ought to be against the government
in a case like the present. It might be proper and sufficient to say
that as far as testimony or memory can go, the land has been held
by individuals under claims of ownership. It should be presumed
to have been held in the same way before the Spanish conquest,
and never to have been public land. Certainly, in a case like this,
there is doubt or ambiguity in the Spanish law, so we ought to
give the applicant the benefit of  the doubt. Thus, the Court laid
down the rule of  presumption of  a certain title. As far as the
testimony or memory went, then it is under the claim of  private
ownership. It will be deemed to have never been part of  public
land. This is important for us because it gets reiterated in
subsequent cases. It became the basis for the claim and stood side
by side with the three Constitutions that were subsequently
founded.

It is interesting to point out that the law is remarkably
different from the practice itself. If  one were to look at the
Constitutional  framework from 1935 to 1973 to 1987, one can
see the following flow: The 1935 Constitution did not actually
set  much of a policy about  what you call non-Christian tribes as
we have seen in the cases of  Rubi, et. al. v Provincial Board of
Mindoro [GR No. 14078, March 7, 1919]  and People v. Tayag
[GR No. 40512, March 3, 1934].  But in practice, the prevailing
policy there was assimilationist. The Commission in Integration
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was created. The 1973 Constitution saw one or two provisions
with regard to indigenous communities. It has been described as
integrationist, although there are also some provisions which imply
reservation. The 1987 Constitution was deemed to be
preservationist, such that there are very specific recognition of
rights to ancestral domains, ancestral lands, freedom to practice
their customs and traditions, and applicability of  property rights
and tradition. So there is a progression and it is not so difficult to
conclude that the present fundamental law is quite clear insofar
as the recognition of the rights of indigenous peoples is
concerned.

The first hurdle as far as the oral argument went at that time
was, as Professor Marvic Leonen alluded to, the existence of jura
regalia, Article XII, Section 2  in relation to Section 5 of  the
Contitution, which talks about the recognition, of indigenous
peoples rights, ancestral lands and the provision or adoption of a
law concerning property rights relations. If  you look at the
enumeration in Section 3 of  Article XII of  the Constitution
with regard to the classification of lands in the public domain,
you will see that it is difficult to locate ancestral lands in any of
the classifications of the land in the public domain.  It was agreed
upon that the Constitution must be interpreted as a whole.

Now, the flaw in that argument is: How can two provisions
of  the Constitution be viewed as contradictory to each other?
The very purpose of the petition was to use the IPRA law to
attack on its constitutionality. So, for us, it was easy to
dismiss  the contradictory position allegedly found in Sections 2
and 5, Article XII of  the Constitution because what is at issue
here is  the provisions of  IPRA  in relation to the Constitution,
and not those two constitutional provisions. Those two
constitutional provisions founding the same article are
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supposed to have been complementary to each other. So that was
easy enough to hurdle.

More difficult is the interpretation of the scope of ancestral
domain and ancestral land. Section 57 of the IPRA is your most
problematic concern. I think the petitioners would have been
happy just to get a favorable finding on Section 57 because
everything leans on that as far as they were concerned. Section 57
of  the IPRA talks about utilization of  resources. That is
problematic because if  you take a look at the right of indigenous
peoples to ancestral domains and the corresponding rights that
go with it, they can develop natural resources. The question is,
and this is one of the most difficult questions in the oral argument
which they asked: Who owns the natural resources underneath?
Sinong may-ari ng mina dyan sa ilalim ng ancestral domain? I
think that is one of  the most difficult questions and we could dig
into the Constitutional Commission’s debate, the opinion of
Justice Puno and also of  Justice Kapunan.

Let me look at it from the point of view of indigenous
peoples. If  you  just want to destroy their culture, all you have to
do is allow intrusion into their domain on the ground that the
State owns the natural resources underneath.  What happens? If
you look at the life of indigenous communities within the context
of  the land as the core of  their very culture, it’s very simple. We
do not even have to imagine beyond the physical  what will happen.
Allow mining activities and you uproot them. That is why some
indigenous peoples argue and push to the logical end that the
State cannot enter and should not enter the domain. It should
not even develop the resources underneath because that is
supposed to be under the IPs’ principal determination within
their community.
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Now, if  you read the opinions, you will encounter the concept
of stewardship where as far as the natural resources are concerned,
they still belongs to the State consistent with the Regalian doctrine.
When we dug up the Constitutional Commission’s debate,
Commissioner Davide, Ponce Bennagen, and another
Commissioner, came up with a formula for balancing of interests.
How do you now weigh this? True enough, if  you look at the
resources available, they would often be the mountain areas, and
it will definitely hit many of the indigenous communities. It was
definitely a question of balancing of interests in the long run.
But I did not find a categorical answer. I could not even answer it
in front of  the Supreme Court at that time. We had to grapple
with it in our memorandum subsequently. And when we saw the
decision, it was still an attempt to reconcile.

What does Justice Reynato Puno read into the law, i.e., Section
57 of IPRA in relation to the Constitution? He said that Section
2 of Article XII distinguishes between small-scale and large-scale
utilization of  natural resources. This was his approach to the
concern of  utilization under Section 57. Both small-scale and
large-scale utilization would be allowed, but the bottom line is
that the State has that option and not the indigenous peoples.
Justice Puno said that “ownership over natural resources in the
domains remains with the State, and the IPs are  merely granted
the right to manage and conserve them for future generations.”

Simply stated, the IPs have rights over the natural resources
which take the form of  management or stewardship. The limited
use of  the right of  management in Section 2, Article XII of  the
Constitution (b), must be taken to mean small-scale utilization
of natural resources, as distinguished from large-scale. Small-scale
utilization of  natural resources is expressly allowed in  the said
provision in recognition of  the plight of  forest dwellers, gold
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panners,  marginal fisherfolk, and other similarly-situated people
who exploit our natural resources for their daily sustenance and
survival. Section 3, Article XII of the Constitution also expressly
mandates the IPs to manage and conserve the natural resources,
and ensure environmental and ecological protection within their
domains, and these are duties which, by their nature, necessarily
reject utilization in a large-scale. Justice Puno then talks about
large-scale exploration. According to him, the phrase, “harvesting,
extraction, development or exploitation of any natural resources
within the ancestral domains” in Section 57 of the IPRA
obviously refers to large-scale utilization. “ So, in cases of  large-
scale utilization of natural resources within the ancestral domains,
the State, as owner of  these resources, has four (4) options:

1. It may opt and, by itself, directly undertake the exploitation
of natural resources;

2. It may recognize the priority rights of the IPs by entering
into an agreement with them for such development and
exploitation;

3. It may enter into an agreement with a non-IP, whether natural
or juridical, local or foreign; or

4. It may allow such non-member to participate in the agreement
with the IPs.

Now, this was seen from the perspective of  the State. Perhaps
Section 57 of IPRA should have been seen from the perspective
of the indigenous peoples. So Section 57 was one of the most
contested and highly-debated provisions in the IPRA law.

Now, where does that leave us as far as the discussion goes in
the Supreme Court? Well, I think that as far as advocacy is
concerned, it is really up for grabs at the moment. The NCIP is
now operating under commissioners. And insofar as applications
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are concerned, they are receiving petitions. There are also current
issues that have very serious consequences. For instance, the issue
of  getting the free and informed prior consent of  IPs, by itself,
has become a big contentious subject in big development projects
today. Now, I would like to entertain questions so that we can
have a dialogue.

 Thank you.
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This is not an excuse, but it was only last Saturday that I
opened the letter of  our Chancellor Ameurfina Herrera, thanking
me for accepting to be one of the panelists in this seminar.  So I
thought I am not going to say anything, I will only be a panelist
anyway, I will only be answering questions. But when they faxed
me a copy of  the program, the panelists already became lecturers.

I attended this morning’s lecture by Atty. Evelyn Dunuan,
hoping that I will get something out of it.  I noticed that her
lecture was devoted to, firstly, the different laws on the evolution
of the National Commission on Indigenous Peoples or the NCIP,
the structural organization of  the NCIP, the problems of  the
NCIP, and  she ended up saying that they do not yet have
procedural guidelines.  So I have some concerns and while
Professor Leonen proposed that he speak first and I answer the
questions, I told him that I will speak first and he answer the
questions.

 There are four (4) areas of  concern which bothered me in
reading the IPRA. First is the jurisdiction of the NCIP; second,
the resolution of conflict disputes; third, the delineation cases,
i.e., the delineation of ancestral domains and ancestral lands; and
fourth, criminal cases involving a violation of the IPRA because
I am really concerned on what the procedure is.  For example,
what is the jurisdiction of  the NCIP, which is a quasi-judicial
body?  I find some guidelines in Section 66 of  the law, which
says:

Jurisdiction of  the NCIP.  The NCIP, through its regional
offices, shall have jurisdiction over all claims and disputes
involving rights of  ICCs/IPs: Provided, however, That no
such dispute shall be brought to the NCIP unless the parties
have exhausted all remedies provided under their customary
laws. For this purpose, a certification shall be issued by the
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Council of  Elders/Leaders who participated in the attempt
to settle the dispute that the same has not been resolved,
which certification shall be a condition precedent to the
filing of  a petition with the NCIP.

The NCIP, on the other hand, provides two rules in R.A.
8371’s Implementing Rules and Regulations, Rule IX, Section 1:

Primacy of  Customary Law. – All conflicts related to
ancestral domains and lands involving ICCs/IPs, such as
but not limited to conflicting claims and boundary disputes,
shall be resolved by the concerned parties through the
application of customary laws in the area where the
disputed ancestral domain or land is located.

This is followed by the following paragraphs:.

All conflicts related to the ancestral domains or lands where
one of  the parties is a non-ICC/IP, or where the dispute
could not be resolved through customary law, shall be heard
and adjudicated in accordance with the Rules on Pleadings,
Practice and Procedures before the NCIP to be adopted
hereafter.

According to Atty. Dunuan, this has not been adopted.

Thus, from this reading, it seems to me that there are two
kinds of dispute which are supposed to fall within the authority
of  the NCIP.  One is disputes involving boundaries of  ancestral
domains and ancestral lands which  involve members of  the ICCs
or IPs only.  We have no problem with that. My concern is when
the conflict is between the ICCs as one of  the parties and a non-
ICC/IP, or one which cannot be resolved through customary
law.  I would like to address a question to Professor Leonen:
What is the substantive basis for the NCIP to exercise jurisdiction
over a claim of  a non-IP?  Should this dispute fall within the
jurisdiction of the NCIP?
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It seems not very clear because under Section 66 which I read
earlier, it says that no such dispute shall be brought to the NCIP
unless the parties have exhausted all remedies provided under
their customary laws. That seems to indicate disputes between
members of ICCs.  Therefore, how could we secure a certification
if one of the conflicting claimants is a non-member of the ICC?
On the other hand, when it comes to conflicts under the
Katarungang Pambarangay Law, the system of  settling disputes
in barangays where the majority of inhabitants are indigenous
peoples would be the customs and traditions of  that cultural
minority. But what if  the dispute is between an IP-member and a
non-member? Should the general law apply because it says that
customs and traditions of indigenous cultural communities shall
be applied in settling disputes between members of  cultural
minorities?

Now, let us go into another question which has bothered me.
This is the matter of delineation of ancestral domains and ancestral
lands which seems to fall under the jurisdiction of  the NCIP.  I
am wondering about the effect of  the Certificate of  Ancestral
Domain Title (CADT) and Certificate of  Ancestral Land Title
(CALT) insofar as non-members of  ICCs are concerned. Shall
proceedings before the NCIP be considered as proceedings in
rem that would bind the entire world? I noticed from the procedure
that it requires notice and publication in newspapers of general
circulation, and in our procedural law, that is one of the indications
that the proceedings may be considered in rem.

On the other hand, we also have a provision under the IPRA,
Section 12, which allows individual members of ICCs the option
to secure a certificate of  title under the Commonwealth Act 141
as amended, or Land Registration Act 496 (now P.D. 1524).  This
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is where you Judges of Regional Trial Courts come in because the
law says:

Individual members of cultural communities, with respect
to their individually-owned ancestral lands who, by
themselves or through their predecessors-in-interest, have
been in continuous possession and occupation of the same
in the concept of  owner since time immemorial or for a
period of  not less than thirty (30) years immediately
preceding the approval of  this Act and uncontested by
members of the same ICCs/IPs, shall have the option to
secure title to their ancestral lands under the provisions of
Commonwealth Act 141, as amended, or the Land
Registration Act 496.

I think this is where customary laws come in and we have a
problem with respect to that.  While the law defines customary
laws, how do we really prove these laws?  We have a provision in
the Civil Code which provides that customs which are contrary
to law, public order or public policy, shall not be countenanced.
A custom must be proved as a fact according to the Rules of
Evidence.  So it is very difficult to take judicial notice of
customary laws, to have evidentiary considerations  in determining
these customary laws.  Do we follow the Puno ruling that it may
be oral or written? I have read an opinion of  the Chief  Justice
that it would be very good if  the customary laws are codified so
that we would not have any difficulty in determining what these
are.

Finally, another problem would be the criminal cases where
there is a violation of  the provisions of  the IPRA. Which court
has jurisdiction? Judging from the penalty, it should be the Regional
Trial Court because the penalty reaches a maximum of  twelve
(12)  years. However, it falls under the jurisdiction of  the NCIP,
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and again you have to apply customary laws in the hearing of a
violation of  any provisions of  the IPRA. So how do you
determine the penalty? Any person who commits a violation or
any prohibited act shall be punished in accordance with the
customary laws of  the ICCs/IPs concerned.

 Just for the heck of  it, I searched for some customary laws
and I came across the Code of  Sumakwel. Is this included?  I read
only from Article 7: “They shall be put to death he who kills
trees of  venerable appearance, he who shoots arrows at night at
old men and women, he who enters the houses of  the headmen
without permission, he who kills the fish, shark, etc.”  We have so
many other penalties here prescribed under the Code of Sumakwel,
although in the enumeration of  the different codes by Justice
Puno, the Code of  Sumakwel is not one of them.  It seems to me
that this is an apocryphal code.  I got this from Velayo’s Digest.

Those are the concerns which I think are procedural
considerations that must be taken into account, as well as the
evidentiary concerns in the application of  the IPRA.  For the
past two days we have been saturated with the history of  the
IPRA and its constitutionality. I think it is a really good law, and
we should be conscious about it. But as all good laws are, it is in
the implementation that judges encounter difficulties.  How do
we implement the law? What are the guidelines when we implement
the law?  I expect some good answers from Professor Leonen, and
during the open forum, you can address to us your concerns and
we will try to share what we know about the subject.

Thank you.
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I.  II.  II.  II.  II.  INTRNTRNTRNTRNTRODUCTIONODUCTIONODUCTIONODUCTIONODUCTION

Firstly, I would like to thank Justice Oscar Herrera.  I do not
know if  he realizes that many advocates of  indigenous peoples
rights will be strengthened by what he said during the last part of
his lecture, that the IPRA is a good law.

Secondly, many of us  recognize that it is the implementation
of the law that matters. In 1997, when IPRA was promulgated, a
lot of indigenous peoples celebrated, but as always, the lawyers
were critical. In fact, one of  the first articles that I wrote and gave
to Justice Herrera was very critical of  the IPRA.  If  you look at
that journal article and the footnotes, you will find some of  the
“difficulties and challenges” or “mistakes” in the law as others
would put it. Nonetheless, we have to deal with the law because it
is there.

Thirdly, I would like to point out before my presentation
that Justice Herrera was correct: the Code of  Sumakwel is
apocryphal. Many of the customary laws that we have been taught
in schools are no longer part of  current reality, but of  history.
For instance, headhunting is no longer practiced, but it was a law
before, in an age when it was important to establish yourself  as a
tribal leader, in much the same way where in order to become a
justice of  the Supreme Court, you should go through many
conflicts, MTC, RTC, and you have to be assigned in the most
far flung places if  possible, then the Court of  Appeals before
you get to the Supreme Court.

Also, like any law, customary law changes. The customary law
that we are talking about now has a specific definition. There is
customary law studied by the anthropologist, and the customary
law which we have to face as practitioners or lawyers today.  I
hope that I will face the challenge presented by Justice Herrera.
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Before I answer the questions, I will first lay down some of
the framework produced in IPRA. We basically go into
jurisdictional problems, because as Justice Herrera mentioned,
there is still no rules of  procedure. Then we will look at the
applicable “laws.”  I put in quotation mark the word, “laws.”  We
will look at the conditions precedent before filing any Action. I
am using “Action” in a very technical sense, as it is defined as  a
remedy in our rules of procedure, and that is why it is capital “A.”
We will look at the primary administrative jurisdiction of  the
National Commission on Indigenous Peoples (NCIP) and try
to see whether it can actually be very well defined.  Then we will
look at the civil, criminal, and appellate jurisdiction of  courts in
accordance with this law. I will not go into whether it is within
the jurisdiction of  the Court of  Appeals or the Regional Trial
Courts because I think that will be fairly obvious when we discuss
some of the possible causes of action and remedies and reliefs
that can be prayed for.

II. CII. CII. CII. CII. CUSTUSTUSTUSTUSTOMAROMAROMAROMAROMARYYYYY L L L L LAAAAAWWWWW

A. RA. RA. RA. RA. Resolution ofesolution ofesolution ofesolution ofesolution of  Disputes Disputes Disputes Disputes Disputes

With respect to applicable laws, it is very clear in Section 63 of
the IPRA that with respect to property rights, claims and ownership,
hereditary succession, and settlement of  land disputes within
ancestral domains and ancestral lands, customary law shall be
applied first. It will not involve property rights of  a car owned by
an indigenous person that he bought from Diamond Motors.
The subject matter is very clearly defined and implied under the
law.  The possible causes of  action where customary law can be
applied within the processes of indigenous peoples may also be
clearly defined under Section 63. Sections 65 and 15 state the
primacy of  the use of  customary law in terms of their resolution.
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As differentiated from the Local Government Code, it is not
simply a process of  arriving at a settlement, but includes a system
of  “arbitration and adjudication” customarily defined.  Let me
just for the meantime look at the Katarungang Pambarangay  Law.
As all of  us have been trained, the Katarungang Pambarangay
Law presents a default procedure, an ordinary procedure of
mediation actually, where we have a third party, either the Punong
Barangay or the Pangkat ng Tagapagkasundo, who acts as the
intermediary.  We know that they do not receive evidence, and
that their rule is to allow the process to flow.  However, the rules
in the Katarungang Pambarangay Law provide for a system where
the parties can enter into an agreement through arbitration, which
then can be nullified by repudiation. The agreement to arbitrate
changes the mode of dispute resolution from one of mediation
to arbitration.  In fact, when it is changed to arbitration, the
arbitration award cannot be repudiated, but we know that the
MTC has jurisdiction on a petition to nullify regardless of the
amount or the cause of  action that is involved in the amicable
settlement or the arbitration award.

We note that under the Local Government Code, copying it
from P.D. 1508, there are two modes of  dispute resolution:
mediation and arbitration. But as I said yesterday, these two
concepts of  dispute resolution are very western in orientation.
When we look at all dispute resolution books produced in the
west, they enumerate several kinds: conciliation, mediation,
negotiation, arbitration, adjudication, and even avoidance.  To
solve a problem, avoid it; do not engage in one. Now, the
customary laws of our indigenous peoples have produced other
conceptions that cannot easily be contained under these
classifications.  The Dap-ay in Western Mt. Province involves a
set of  elders, which is like a committee. It is like a Pangkat ng
Tagapagkasundo that listens to everyone. However, they do not
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receive evidence;  they listen for what the truth is.  And the parties
representing the litigants have to tell the truth, otherwise they
lose their following.  That is the same with the Kataguans.  In a
Sichean or Sesed-an, there is such a thing as a Kataguan.  Only a
Kataguan can speak in a Sichean.  The Kataguan is like their lawyer,
except that he must develop a Sakuf or a following.  If  the
followers know that the Kataguan lies, then they will not get that
Kataguan because other Kataguans  will not listen to them.  And
that is also a system of dispute resolution.

Of course we cannot transport the Sichean to Tondo because
it will not work.  It will only work under certain conditions where
the community has maintained a certain degree of  cohesion.  In
the place of the incumbent Chair of the National Commission
of Indigenous Peoples, they also have a process of  settlement of
dispute.  I do not know if  she mentioned it, but she belongs to a
particular class within that particular community.  I think they
call themselves the Kadangyan who settle disputes as a matter of
course. They do it by both mediation and by means of  laying
down fiat whenever that is necessary. In many places where these
dispute settlement  processes occur and where I have been, there
is no appeal.

Now the indigenous peoples sometimes look at other
considerations besides what evidence the other party can present.
In fact, even in our system of resolving a dispute, the party without
evidence loses.  Courts arrive at the truth based on what can be
proven, right?  So if  the party is poor and does not have a detective
with him (I have had that experience in the Office of Legal Aid
as Director) and the other party happens to have all the resources
with them, then it is a protracted litigation of  one to two years.
The party that is poor loses because they cannot afford to have
witnesses, much more lawyers. They have no money to give the
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witness for his fare and food. So even if the thing really happened,
but there is no evidence, then that’s it.

The IPs are not concerned too much about the evidence, but
many of  those that participate in the procedure are concerned
about their stature within the community  because that is how
they get respected. Thus, the existence of  Kataguans and the
Council of  Elders.  Therefore, there are other modes of  conflict
resolution other than simply adjudication.  And what the law
attempts to propose is that in areas where this is possible, let it be.
We have the unenviable task of  trying to marry these two.

Customary law is different from one indigenous community
to the other. That is why I made a point yesterday that it is not
our burden as judges and lawyers, practicing in regular courts, to
be able to identify all of customary laws because that is simply
impossible.  Customary law is the problem of  the NCIP.  It can
be treated as fact, and there are three elements of customary law
as defined under this jurisprudence so that all the judge has to do
is check whether all these elements are present.  That is the
discretion requested from the judge later.

As I said earlier, customary law is different from one place to
the next, even among members of  one ethnolinguistic group.
Subanen, for example, can be found within the Zamboanga
peninsula. Subanen  is a language, but it has different dialects,
just like Cebuano. They have common customary laws, but they
have also minor differences.

Another example is the Bodongs in Kalinga. Treaties exist
between two villages, with the Mansasakusak and the Pangat
dealing with each other whenever there is a conflict between the
two villages.  The Mansasakusak or the “go-between” is someone
I deeply respect in terms of  being able to resolve the dispute.
Why? Because if  he fails to send the correct message, then he is



103PROCEDURAL AND EVIDENTIARY
CONSIDERATIONS

2002]

dead. So tribal wars in Kalinga can get very violent.  It is the
Mansasakusak  who can keep the peace. Under our judicial system,
when the judge commits a mistake, he just gets a reprimand from
the Supreme Court, unless he is corrupt, in which case he gets
expelled from the court.  In Kalinga, the go-between risks his life.
He asks the concerns of  both villages or tribes. If  the tribe
consulted discovers that the Mansasasakusak  did not tell properly
what they wanted, then that is the start of  danger! Also, each
particular community in the Kalinga can have many Bodongs or
peace pacts, and if  you look at the provisions, none of  the
Bodongs require death penalty.  In fact, I have yet to encounter a
tribe in the Philippines that still practices headhunting or call for
death penalty. As for cutting off  one’s hand, I have never seen it!
The extreme and most dreaded of  penalties is to be excluded
from one’s tribe or ostracism.

The choice of  law, wherein jurisdiction can be exercised by
the National Commission on Indigenous Peoples (NCIP), is given
to the indigenous person or cultural community affected. I think
this law introduces conflicts of  law provisions, like Private
International Law, because now we have two different systems
that we can apply.  It is not strictly a conflict of  law situation, but
simply a conflict of which processes need to be applied since
customary law may also determine the choice of  law.  In some
areas of  the Cordillera, for instance, the people now practice the
principle that when there is rape, they give the case to the regular
courts. When someone is killed and they cannot handle the case,
they give it to the regular courts. In many urban centers like
Baguio City, the customary law of  the Ibaloi,  for instance, is very
much into property relations, especially succession, but they prefer
to give criminal cases to the regular courts. Therefore, I do not
think there is anything in the law which states that the normal
jurisdiction of  regular courts will no longer be exercised.  In fact,
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Section 72 of  the law gives the court the option to take
jurisdiction. It is like concurrent jurisdiction; one is taken to the
exclusion of  all the rest.  I think that principle can also be applied.

There are two cases in the Supreme Court where customary
law had been used.  First is Pit-og v. People [G.R. No. 76539,
October 11, 1990], penned by Chief  Justice Marcelo Fernan.
The charge against Pit-og was theft, but what he did was simply
cut a piece of  timber from a tayan.   What is a tayan?  It is a
watershed maintained by a particular group that is not necessarily
a family grouping. There is a tayan in Ifugao, Bontoc, Mountain
Province, etc. So Pit-Og cut a tree from a tayan and one of  the
members of  the family filed a case against her. When the case was
deliberated, she was convicted.  When the case was deliberated in
the Supreme Court, Chief  Justice Fernan said that there is doubt
as to whether or not this is personal property owned by the
offended party because a tayan system exists within the area. The
accused was acquitted.  So that is another way in which customary
law may be proven as a fact to be used in accordance with the
other doctrines that we are quite familiar with.

B .B .B .B .B . JJJJJurisdictional Issuesurisdictional Issuesurisdictional Issuesurisdictional Issuesurisdictional Issues

I want to point out that it is not the Supreme Court that states
the jurisdiction of  courts; I think all of  us are quite aware that it
is the legislature. The judicial power shall be vested in one Supreme
Court and such lower courts as may be established by law.  And
then a provision in the powers of  the Supreme Court in Section
5 of the 1987 Constitution states that Congress shall by law
provide for the jurisdiction of  different courts.  Of  course, the
question is whether tribal processes of tribal communities have
been constituted as courts by this law.
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When we look at the definition of  customary law in Section
3(f), we shall see some elements. First, it is supposed to be a
system of  rules and processes.  This means that the customary law
cannot be created by one person no matter how rich and powerful
that person is within a particular group.  It must, therefore, be
notorious because it is a system of rules and processes.  Second,
the rules must be traditionally and continually recognized.  Not
only must it be a rule of the past, but it must be something that
is practiced at the present.  I can imagine how it will be presented
as evidence.  Several testimonies might be presented to prove
that this elder knows that this is the norm.  Another elder will say
that this is the norm that he understands. So there is some
notoriety in terms of customary law being continually recognized,
accepted and observed.  I think that can be operationalized in
terms of  evidentiary rules. Third, it must apply to a specific
indigenous cultural community or IP group.  If  it applies to the
entire Philippines, then it is not customary law; it is something
that is invented.

Scholars now debate on the existence of  the Code of
Kalantiaw.  Historians say that it was invented by a historian. So
you look at a very fine point in law and publish that since you are
measured on the number of publications that you make.  Some
accused the person that created the Tasadays as having done that,
although that is still a controversial point.   Even the question of
whether there were land bridges is still also a matter of  debate.
But do courts have to go that far? I don’t think so because here it
says, “traditionally and continually recognized, accepted and
observed.”  I think we can give judicial meaning to those particular
provisions.

We have condition precedents. Ancestral domain holders
within the ancestral domain have the right to primarily resolve
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land conflicts within their ancestral domain. Therefore, we can
treat this like the Katarungang Pambarangay  Law.  When a case
reaches a trial court or the court system, and the subject matter is
land within a recognized ancestral domain, then the court might
not be able to take cognizance of it because it has not undergone
the processes required under this law.  We need not even answer
the question as to whether or not they have been constituted as
courts because we might be able to look at it as a condition
precedent. This, however, means that it has jurisdiction, that the
opposition of the defendant must be raised at the proper time,
either in a motion to dismiss, lack of condition precedent as a
ground under Rule 16, or as an affirmative defense. Otherwise,
the other party will waive it.

We can use the cases that we have in Katarungang Pambarangay
as an analogy, such as Morata v. Go, [G.R. No.   L-62339, October
27, 1983], Royales v. Intermediate Appellate Court, [G.R. No.
L-65072, January 31, 1984]. Only in default can they result in a
court of  justice, meaning to say, there must be proof  that they
attempted.  However, per Section 62 of  the IPRA, conflict
resulting from adverse claim is primarily settled using the
customary law. But what if  the adverse claim comes from a non-
IP, as Justice Herrera mentioned?  Then the case belongs to the
NCIP and not the courts, and appeal from the NCIP  is by
petition for review by certiorari under Rule 43.  It is important
to note that the Court of  Appeals, in a petition for review by
certiorari under Rule 43, does not only look at questions of  law,
but will also review questions of fact.  And since the NCIP is a
quasi-judicial agency, then the rule on substantive evidence will
have to be applicable.

If  we look at Section 65, it seems to be independent of
ancestral lands  and domains.  I think the more important question
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here, which is difficult to answer, would be: What if  the conflict
were between an Ibaloy and a Manobo?  Is that possible? Yes.
What if  it is a conflict that concerns an Ifugao that migrated to
South Cotabato and built rice terraces there? What will govern?
I think that question is already within the penumbra of this
particular law. The right to resolve land conflicts in accordance
with  customary law will be within ancestral domains only. Only
in default thereof shall complaints be submitted to amicable
settlement as proof that the legislators intended that the customary
purposes might not only be about entering into an amicable
settlement.  An amicable settlement has a very settled meaning in
our law.  It is a special kind of  contract that can be immediately
enforced with the Municipal Trial Court (MTC).  In fact, within
six (6) months with the Lupong Tagapamayapa, it can be enforced
with the MTC.  It is a special kind of contract because for ordinary
contracts to be enforced, complaints must be filed first. We should
also see Section 64 for the finer points of this jurisdiction.

Delineation of ancestral lands and ancestral domains are within
the jurisdiction of the NCIP.  Within this primary administrative
jurisdiction is the cancellation of fraudulent ancestral land and
domain claims and titles.  Note that this is not the cancellation
of  Transfer Certificates of   Title (TCTs) or Original Certificates
of  Title (OCTs), but the cancellation of Certificates of Ancestral
Domain Claim (CADCs) under DENR Administrative Order
No. 2, as well as Certificates of  Ancestral Land  Title (CALTs)
and Certificates of Ancestral Domain Title (CADTs) which have
not yet been transmitted and converted into original certificates
of title.

In all claims and disputes involving rights of  indigenous
cultural communities or peoples, the primary rules that will be
used are the communities’ customary law and appeal will be
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brought to the NCIP.  The law provides that the legal officers of
NCIP will conduct preliminary investigation for purposes of
filing criminal actions.  With respect to the nullification of  titles
that are not certificates of  land titles, but TCTs (Section 64), the
NCIP preliminarily determines whether nullification can be done
because the titles have been illegally issued.  It has the power to
execute decisions, awards and orders (Section 68), very much like
other agencies of  government like the DARAB.

Section 54 of  IPRA provides that:

Fraudulent Claims. -  The Ancestral Domains Office may,
upon written request from the ICCs/IPs, review existing
claims which have been fraudulently acquired by any person
or community. Any claim found to be fraudulently acquired
by, and issued to, any person or community may be cancelled
by the NCIP after due notice and hearing of  all parties
concerned.

The Ancestral Domains Office (ADO) acts like a plaintiff or
prosecutor in this particular case before the NCIP.  As for the
procedure involved, as Justice Herrera mentioned, the NCIP is
still drafting the rules of procedure.

Under Section 64  on Remedial Measures, note that the first
sentence reserves the expropriation jurisdiction of  the courts.
Expropriation may be resorted to in the resolution of  conflicts
of  interest following the principle of  the common good.  Now, I
will admit that the principle of the common good is something
very new, because the questions in expropriation are: “Is it for
public use?” and “Can just compensation be paid?” Maybe some
jurisprudence can come out of that. On another point, the NCIP
shall take appropriate legal action for the cancellation of officially
documented titles which were acquired illegally.  It is not the
NCIP that rules or gives the award, or cancels, provided that
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such procedure shall ensure that the right of possessors will be
respected in good faith.  Provided, further, that the action for
cancellation shall be initiated within two (2) years from the
effectivity of the Act.  I read this as similar to the petition for
nullification of  a Torrens title issued by a court, that is, the one-
year period under the Land Registration Law.  Now, the IPRA
extended it to two (2) years.  However, it simply says,
“documented titles which were acquired illegally,”  that is why it
increased the grounds. So we do not need to worry about this
cancellation because two (2) years from the effectivity of  this
Act was in 1999 and no case has yet been filed.  Provided, finally,
that there can be an action for reconveyance for this is still
applicable. In cases where a Torrens title had already been issued,
it is not the NCIP that will cancel or reconvey it to the true or
beneficial owner, but courts of  law with the proper jurisdiction.
Since this is an action involving title to, or possession of property,
then our jurisdictional rules will be applicable and the prescriptive
period is ten (10) years.  And ten (10) years, in accordance with
existing laws, can be from the date of  discovery of  the fraud,
thereby creating some concept of constructive trust.

The delineation of NCIP is basically self-delineation.  It is
the community that delineates with NAMRIA in order to have
one common control map of the entire Philippines.  It does not
make sense for the NCIP to operate exclusively from our control
maps. However, let us remind ourselves that there is Section 12
which states that an indigenous person may be able to claim
ownership by means of  asserting that he had occupied the land
thirty (30) years prior to the effectivity of  the law, in accordance
with C.A. 141 and Act 496.  Act 496 in the law is a mistake
because Act 496 was superseded by P.D. 1529.  The ordinary
procedure in getting confirmation of  imperfect titles should be
followed.  There must be proof  of  thirty (30) year possession,



110 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

which is not the rolling thirty (30) year period in Section 48, i.e,
for so long as there is thirty (30) years at the very end.  Now, the
thirty (30) year period is counted backwards, from 1997, which
means therefore, that it has to be from November 22, 1967.  If
the community or person applying has been in occupation of
that area before November 22, 1967, then they can avail of  this
particular right.

On transfer of jurisdiction, as soon as the Chair of the NCIP
informs the DENR that it can take full cognizance of  delineation
powers, then the jurisdiction will be transferred.  The law provides
for temporary requisition powers in favor of  the NCIP as against
the DENR.

As regards registration certificates, Section 52(K) mentions
that the CADT can be converted to an OCT or TCT.  Once
converted into an OCT or TCT, it takes all the features of  an
OCT or TCT.  It is an evidence of  title and, therefore, it is
imprescriptible.  All jurisprudence with respect to cancellation
or reconveyance of  TCTs consistent with the earlier provisions
that we have shown will also apply.

Cancellation of ancestral land and domain claims and titles
are within the NCIP jurisdiction. It has the power to execute
decisions, awards and orders.  It will have to come up  with rules
for execution.  It will have to set up its own group of  sheriffs, etc.
Adverse claims over ancestral domains are also within its
jurisdiction.  Preliminary determinations made by the NCIP
include preliminary investigation for the purpose of filing actions.
The power of  the Legal Affairs Office is in Section 46(f).

Civil jurisdiction of  courts may be viewed as original and
appellate, including provisional remedies like TROs.

As to nullification of titles, indigenous persons or groups as
parties, or even the NCIP as a party, as provided in Section 64,
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can file an action to annul a title or reconveyance.  The law does
not mention quieting of  title, but since it is in the earlier law, the
Civil Code, I do not think that it is not available also to indigenous
persons.  The NCIP is authorized to be a party, as stated in Section
64. If  we recall, Rule 3 states that a party is a natural person, a
juridical person, or an entity authorized by law to file this particular
suit.  The new prescriptive period of  two (2) years for the
cancellation of title on the ground of illegality ended on
November 22, 1999.

In reconveyance, the NCIP is an authorized party and the
prescriptive period is ten (10) years from discovery.  Who has
jurisdiction over reconveyance? I think that can be easily answered
by Section 19 of  B.P. 129, subparagraph 2 or 3. Redemption is
within the jurisdiction of  trial courts because it is a specific cause
of action and there is nothing in the law which states that
whenever it is given to a non-IP, then an IP must file it with the
NCIP.  It may be the court of  law and for practical purposes,
under our given conditions, it might be more efficient to file it
with a Regional Trial Court in order to recover quickly because
our structure has already been set up.

Expropriation cannot be with the NCIP; it can never be with
the NCIP.  Section 64 and Section 7, paragraph c mention
expropriation, and we also have  Supreme Court cases interpreting
the constitutional provision, and  reiterating that expropriation
can only be done in regular courts (e.g., Manotok v. National
Housing Authority, 150 SCRA 89;  Export Processing Zone
Authority v. Ceferino E. Dulay, 149 SCRA 305; Association of
Small Landowners in the Philippines, et al. v. Secretary of Agrarian
Reform, 175 SCRA 343). If  there is any preliminary
determination of  the valuation of  the land, it may be done in an
agency like the DAR.  However, ultimately, courts of  law will
have jurisdiction over it. Also, a later case has held that  jurisdiction
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in expropriation cases is with the Regional Trial Courts because it
is an action incapable of pecuniary estimation. Applicable laws
include R.A. 8974, the right of  way acquisition law that allows
the deposit of the full zonal value of the land. A writ of possession
can issue immediately thereafter.  Of course, there are debates
whether or not that is constitutional, but we have R.A. 8974.
Thus, when the government expropriates, then this law  will come
into play.

Yesterday, I mentioned Section 7(c) on the right to stay in
the territory and not to be removed therefrom.  That is a right
given to a holder of an ancestral domain or a group holding an
ancestral domain.  No ICCs or IPs will be relocated without their
free and prior informed consent (FPIC), nor through any other
means other than eminent domain.  As I said, there is some
difficulty in interpreting this, because expropriation, as all of us
know, is actually taking the land from an owner not willing to
give it away. I guess we have to interpret this as judges and,
probably, if  the land is not to be expropriated, then there must
be FPIC.  If  the land is expropriated, then FPIC cannot apply.

The courts do not lose their certiorari, prohibition, and
mandamus jurisdiction.  Certiorari and prohibition in
administrative jurisdiction will not be settled by the NCIP.  They
will have to be settled by the courts.  Mandamus will also be with
the original jurisdiction of  our regular courts.  Let us look at
some examples. Certiorari and prohibition might be the special
civil action that will be filed by a party interested in an
interpretation of Section 7, paragraph g.  An ancestral domain
holder has the right to claim parts of  reservations, except those
reserved and intended for common and public welfare and service.
The case I can imagine that will come out of this will be one
between the DENR and the NCIP.  The interested party might
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go either to the DENR or the NCIP to come up with a definite
resolution as to whether an area is within a reservation or for the
public welfare, and that aggrieved party might bring the action
not with the NCIP, but with the regular courts of  law.

Issuance of  natural resource permits within the ancestral
domain is a question left hanging by Cruz v. Secretary of
Environment and Natural Resources [G.R. No. 135385,
December 6, 2000].  If an ancestral domain has already been
declared, and the IPs want to use the rattan wood within that
ancestral domain, do they need to get a natural resource permit
from the DENR?  My interpretation is that they do not have to.
Other interpretations, such as those of  Justice Isagani Cruz and
Professor Sedfrey Candelaria, say that they must still get a permit
from the DENR. Therefore, there will be a conflict in jurisdiction,
and I think all of us can imagine the kinds of cases that can be
filed in order to get that interpretation.  Of course, one RTC will
rule on that, and if  it is brought to the Supreme Court on a
petition on certiorari,  then the Supreme Court will have to rule
squarely on how to interpret that provision in accordance with
the Constitution.

Section 59, on prohibition,  requires that all government
departments and agencies, before granting any concessions, license,
lease, and production sharing agreement, must first get a
certification from the NCIP that the area affected does not overlap
with any ancestral domain.  The party that will be aggrieved by
this, an indigenous group, might want to go to the NCIP to get
a cease and desist order, and later on, the party that is the subject
of the cease and desist order might file a prohibition.  Or the
indigenous group that is affected might opt to file directly with
the courts of  law.  And because certiorari, prohibition and
mandamus are within the concurrent jurisdiction of  the RTCs,



114 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

Court of  Appeals and the Supreme Court, then the rule on
hierarchy of  jurisdiction will have to apply.

Turning now to primary jurisdiction using customary laws,
the choice is given to the offended party generally but, sometimes,
the nature of the crime and the offending party may require access
to the court immediately.  Let me give an example. There is a
non-discrimination provision in Section 24.  For purposes of
employment, an ICC should not be discriminated against. If  there
is a conflict between a corporation and an indigenous person, to
get criminal liability, the indigenous person does not go to the
ancestral domain. There is nothing in the law which states that
the non-IP who is charged of a crime like this must go to the
ancestral domain, i.e., where the subject matter does not involve
any part of  the ancestral domain.  Therefore, this has to be filed
with the court of  law, directly with the Regional Trial Court,
where the penalty is nine (9) months to twelve (12) years.

Unauthorized and unlawful intrusion into ancestral domains
under Section 10, on the other hand, might have to be decided
by the NCIP first before it goes into a court of  law.  If  the
indigenous person questions the jurisdiction of  the NCIP, then
it could go on certiorari.  If  the non-indigenous person accepts
the jurisdiction of  the NCIP, and questions its decision, then a
petition for review on certiorari, under Rule 43, takes it to the
Court of  Appeals.

As far as provisional remedies are concerned, inferior courts
have no jurisdiction to issue temporary restraining orders or
preliminary injunctions.  We have R.A. 8975 which states that
any government infrastructure project, service or contract cannot
be issued any temporary restraining order. Of course, there are
exceptions to that, e.g., when it is clearly a violation of  law, as in
Philippine Ports Authority v. Court of  Appeals [G.R. Nos.
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115786-87, February 5, 1996]. R.A. 8975 also states that the
TRO can be issued in urgent cases involving constitutional issues.
In any case, this is provisional. I just want to point out that
Regional  Trial Courts do not lose some of  their jurisdiction
under the IPRA.  And I hope you can see how the law can interact
with this particular provision.

Now, is the proceeding in delineation a proceeding in rem? I
think it is.  It is akin to the procedure of  getting  a Certificate of
Land Ownership Award.  It binds the whole world because there
is notice and publication.  Section 12, as I mentioned, might not
be under the jurisdiction of  the NCIP.  It should be within the
jurisdiction of  the court.  And like any land registration case, it
must also undergo the same procedure.  It is a proceeding which
is in rem and, therefore, must undergo publication.

The other thing I would like to mention is the doctrine in
private international law called forum non-conveniens.  When
there are two indigenous peoples asserting conflicting claims over
a particular piece of  land within an ancestral domain, not only
does it say that the primary administrative jurisdiction is with the
NCIP, but we might also be able to apply forum non-conveniens.
This is so because judges are not trained to deal with customary
law as required by this provision.  So that is an additional reason
to bring it back to the NCIP and through the processes of an
indigenous group.

III. CIII. CIII. CIII. CIII. CONCLUSIONONCLUSIONONCLUSIONONCLUSIONONCLUSION

Finally, I  would like to say that indigenous peoples can be
understood.  Their systems can be understood.  But like our legal
system, even lawyers do not have an immediate full grasp of what
it is.  We have the principle, ignorantia legis non excusat, or
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ignorance in law cannot be excused.  I think we should give these
processes a chance, without saying that these should undermine
our entire legal process.  And by the looks of it, I do not think it
will.  When the Regional Trial Courts take a first crack at it, as I
said yesterday, you have the opportunity to shape how this will
be interpreted in the future.

Maraming salamat po.
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A.A.A.A.A. ClassificationClassificationClassificationClassificationClassification

Good morning, Your Honors.  I was invited to share with you
some information on the National Commission on Indigenous
Peoples or the NCIP, and how this is being implemented under
the Arroyo administration.  I will share with you some insights
on how the Commission is supposed to work.  But, first, I would
like to start by briefly telling you a little about the indigenous
peoples (IPs), that is, who are the clientele or the people whom
the NCIP is supposed to serve.  Today they number about

was with the Office of  the Presidential Adviser on the Peace
Process (OPAPP), the arm of  government tasked with doing
negotiations for the various rebel groups in the country; the
National Peace Commission of  the Gaston Z. Ortigas Peace
Institute based in the Ateneo de Manila University; the
Coalition for Peace and the National Unification Commission
as Provincial Chairperson and Convenor for the Ifugao; the
Cordillera Peoples Forum, a very important organization in
the northern region, as Member of  the Board of  Directors
since 1994 and Coordinator for the Ifugao province;  the Ifugao
Provincial Congress on ancestral domains as Coordinator; and
the provincial Special Task Force on ancestral domains in Ifugao
as NGO member.



119THE ADMINISTRATIVE MACHINERY
FOR IPRA

2002]

approximately twelve (12) million, spread all over the country,
starting from Batanes, the northern tip of  our archipelago, down
south, in about seventy-three (73) congressional districts and
roughly about forty-six (46)  major provinces.  Anthropologists
do not have a definite listing of  these major tribes, but generally,
they all agreed that there are one hundred ten (110) to one
hundred forty (140) major indigenous groups in the Philippines.

You will find the classification of  IPs by IPs themselves very
interesting. Let us take for example my own home province of
Ifugao.  People generally classify us as Igorots to denote IPs up
North or in the Cordillera.  But when you are in the Cordillera,
you are either Kankana-ey, Ibaloi, Ifugao, Tingguian, Igorot, or
Kalinga and so on and so forth. And when you are in Ifugao, you
are not just simply an Ifugao; you are either Kalanguya, Ayangan,
Tuwali, and so on.  So there are many sub-tribes or sub-groups.
Anthropologists also define our IPs not only as a homogeneous
group who profess some bond, a connection either because of a
common language, common history, blood ties, customs and
traditions that make them distinct from other groups, but as those
IP cultural communities who, because of history or colonization,
have not been mainstreamed into the national body politic of
the Philippines.  They have been left out simply because of  a
quirk of  fate in history. They resisted Spanish colonization and,
in the process, they have been able to preserve almost all of the
customs, traditions, and other facets of their culture  to the present
day.  But while there may be advantages in their having preserved
their customs and traditions, when one would see it from the
point of view of a political analyst and an economist, there is
also a downside.  They have been left out of  development, and
so most Filipinos to this day would consider IPs as still illiterate,
backward and ignorant.
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B.B .B .B .B . Special Offices for IPsSpecial Offices for IPsSpecial Offices for IPsSpecial Offices for IPsSpecial Offices for IPs

The IPs in the Cordillera, Northern Luzon, Central Luzon, and
the mountains of Mindanao have never really been effectively
under the domination and subjugation of the Spanish colonizers
who  called them infidels, savages, indios.  The Americans would
later call them pagans, non-believers, non-Christians. And during
the early American colonial period, they tried to pacify these tribes
up north and down south, and in the process created a special
office that they hope would civilize or  tame these non-Christian
tribes, the BurBurBurBurBureau ofeau ofeau ofeau ofeau of  Non-Christian  Non-Christian  Non-Christian  Non-Christian  Non-Christian TTTTTribes (BNCT).ribes (BNCT).ribes (BNCT).ribes (BNCT).ribes (BNCT). There
you would find the distinction that “civilized” meant you were
“christianized.” Later on, the Office of  the Commissioner for
Mindanao and Sulu, which was under the Commonwealth
Government, followed suit.

When we became a Republic sometime after the war in the
late 1950s, by virtue of  R.A. No. 1888, the Commission ofCommission ofCommission ofCommission ofCommission of
National Integration (CNI)National Integration (CNI)National Integration (CNI)National Integration (CNI)National Integration (CNI) was created to integrate these
non-Christian tribes or so-called national minorities into the
mainstream Filipino society.  The CNI wanted the IPs to learn
the national language, Tagalog, including English, to do away with
their customs and traditions, imbibe what was then the majority
languages and dialects, and for them to look at things like other
Filipinos.  This was the concept of “national integration” and it
did not work very well.

In the 1970s, President Ferdinand E. Marcos, by virtue of
Proclamation No. 719, created the office of  PPPPPANANANANANAMINAMINAMINAMINAMIN or
the Presidential Assistance on National MinoritiesPresidential Assistance on National MinoritiesPresidential Assistance on National MinoritiesPresidential Assistance on National MinoritiesPresidential Assistance on National Minorities,
headed by Manda Elizalde.  It was supposed to be an office
for non-Muslim minorities. The CNI existed for a few
years until the SoutherSoutherSoutherSoutherSouthern Philippine Den Philippine Den Philippine Den Philippine Den Philippine Devvvvvelopmentelopmentelopmentelopmentelopment
AAAAAuthority (SPDuthority (SPDuthority (SPDuthority (SPDuthority (SPDA)A)A)A)A) was organized for the Muslims in the South.
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This was eventually converted into the MinistrMinistrMinistrMinistrMinistry ofy ofy ofy ofy of  Muslim Muslim Muslim Muslim Muslim
Affairs.Affairs.Affairs.Affairs.Affairs.

In 1984, by virtue of  Executive Order No. 969, the OfOfOfOfOfffffficeiceiceiceice
for Muslim Affairs and Cultural Communities (OMA-for Muslim Affairs and Cultural Communities (OMA-for Muslim Affairs and Cultural Communities (OMA-for Muslim Affairs and Cultural Communities (OMA-for Muslim Affairs and Cultural Communities (OMA-
CC)CC)CC)CC)CC) was created where both Muslims and non-Muslims were
lumped up together under one office, much like the CNI after
the war.

When President Cory Aquino took over in 1986, she issued
an executive order of  three parts that divided the OMA-CC
into the OMAOMAOMAOMAOMA or the Office for Muslim AffairsOffice for Muslim AffairsOffice for Muslim AffairsOffice for Muslim AffairsOffice for Muslim Affairs, the ONCCONCCONCCONCCONCC
or the OfOfOfOfOffffffice fice fice fice fice for Noror Noror Noror Noror Northertherthertherthern Cultural Communitiesn Cultural Communitiesn Cultural Communitiesn Cultural Communitiesn Cultural Communities, and
the OSCCOSCCOSCCOSCCOSCC or the OfOfOfOfOffffffice fice fice fice fice for Southeror Southeror Southeror Southeror Southern Culturaln Culturaln Culturaln Culturaln Cultural
CommunitiesCommunitiesCommunitiesCommunitiesCommunities.  These offices remained as such until 1998 or by
the time we had the Indigenous Peoples’ Rights Act (IPRA).

II. IPRAII. IPRAII. IPRAII. IPRAII. IPRA

A.A.A.A.A. StrStrStrStrStruguguguguggggggle fle fle fle fle for Ror Ror Ror Ror Recognition ofecognition ofecognition ofecognition ofecognition of  IP Rights IP Rights IP Rights IP Rights IP Rights

For several decades, advocates for IP rights lobbied and worked
for a passage of  a law that would recognize IP rights to ancestral
lands and ancestral domains. We, therefore, cannot credit just one
group or just one individual with the crafting of what eventually
became the IPRA. The struggle of  the IPs to have their rights
recognized happened a long time ago.  It became crystallized when
Macli-ing of  Kalinga and his warriors opposed the building of
the Chico River dam in the mid-70s, and to my mind, with the
assistance of Bishop Claver and some anthropologists like
Mariflor Parpan, an adopted daughter of  Kalinga, Billy Claver,
and several others.  The issue of  the Chico River dam gained
international recognition at the height of Martial Law.  Eventually
more international interests focused on the Philippine situation
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and I still do think that was the beginning of concrete resistance
to the Martial Law regime of  Ferdinand Marcos.  That struggle
and opposition became very successful that they were never ever
able to build the Chico River dam in Kalinga-Apayao.  The
struggle for the recognition of the IPRA spanned several decades
and involves several characters, heroes and heroines.  Many of
them gave up their lives; their blood drenched the soil up in the
north and down to the south.

B .B .B .B .B . Nationwide ConsultationNationwide ConsultationNationwide ConsultationNationwide ConsultationNationwide Consultation

The first bill in Congress that had anything to do with ancestral
domains and ancestral lands was filed in 1987 by William Claver,
former Congressman of  Kalinga-Apayao. That bill went through
the first and second readings, and eventually died a natural death.
After Claver, Andolana took over the reins of trying to file a bill
in Congress.  In the Senate, there were Rasul, Macapagal and a
few others, but again those bills did not pass in Congress.  It was
in 1995, under the social reform agenda of  then President
Fidel V. Ramos, that the sectors were able to get more people
appointed as Sectoral Representatives, and I was one of  those
given the privilege to be appointed, representing the IP sector in
Congress.

Together with advocates for IP rights, we conducted a
nationwide consultation to  come up with a legislative agenda
that I  would bring with me as Sectoral Representative. As a result
of  this nationwide consultation, we came up with a draft bill.
Unfortunately, my appointment was by-passed three times by
the Commission on Appointments.  I got tired of playing politics
with the Congressmen and the Senators and so I gave up. Still we
submitted the bill to Senator Flavier in the Senate and
Congressman Zapata of  Abra in the House of  Representatives.
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To make the long story short, these gentlemen acted as shepherds
towards the bill, and lobbying for its passage occurred in both
houses of  Congress.  This bill would finally become the IPRA.
Being involved in the drafting of  the original bill that was the
product of  a nationwide consultation, I would say that at least
80% of it was retained in what we now have as the IPRA.

Very briefly, the provisions of  the bill did include the output
of those consultations that we conducted nationwide where inputs
were given by the IPs themselves and their representatives.  We
also had to consider existing laws in the Philippines like the
Constitution, of  course, and other laws that somehow recognize
the rights of  IPs.  Also added to these are the international
conventions and documents on the rights of  IPs, including the
basic or general treaties, conventions and documents on human
rights.  So you might say that the law is actually “chopsuey.”  It is
a hodge-podge of numerous contributions from the sector itself,
from outside the Philippines, and finally from the Congress
persons and Senators. So if you do not find the IPRA a
masterpiece of legislative and literary writing, this can be explained
by the fact that many hands and many minds contributed to its
making.  I can assure you, the IPRA is a law that resulted from
the widest consultation ever nationwide and it underwent a very
fiery debate in the Congress and the Senate. Like I said, it
might not be a literary gem, but the intentions of the law are very
genuine and very much representative of the IP sectors of our
country.

And so it was on October 29, 1997 that President Ramos
signed the bill into law because it became one of the cornerstones
of  the social reform agenda of  the Ramos administration. It
became effective as law on November 22, 1997.
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III. NCIPIII. NCIPIII. NCIPIII. NCIPIII. NCIP

A.A.A.A.A. DevelopmentDevelopmentDevelopmentDevelopmentDevelopment

1.1.1.1.1. Ramos AdministrationRamos AdministrationRamos AdministrationRamos AdministrationRamos Administration

In February 1998, President Ramos appointed five of the seven
commissioners of the National Commission on Indigenous
Peoples or the NCIP.  Out of  the five designated, a Chairperson
in the person of  Atty. David Daoas came from the Cordilleras.
The two Commissioners that were not appointed should have
represented Visayas and the Island Groups, and Central Mindanao.
By June, the new Commission came up with the Implementing
Rules and Regulations.

2.2.2.2.2. Estrada AdministrationEstrada AdministrationEstrada AdministrationEstrada AdministrationEstrada Administration

By July 1998, the Commission was completed, but by then we
also had a new administration in place. The Estrada
Administration’s handling of  the NCIP and the IPRA
implementation was to say, at the very least, chaotic. There was
no political will to implement the law properly or to give it a
chance to work.  From the very beginning, President Joseph
Ejercito Estrada muddled the administration of the NCIP by
appointing another Chairperson in the person of Cesar Sulong.
So there was royal battle between the two Chairpersons on who
should lead the NCIP and that took a very long time to resolve.
Then there was a presidential assistant on IP affairs in the person
of  Atty. Donna Gasgonia who added more chaos by duplicating
the functions of  the NCIP. She tried to come up with a parallel
organization for the NCIP and was conducting her own
consultations.
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On September 21, 1998, Executive Secretary Ronaldo
Zamora authored Memorandum Order No. 21 designating Atty.
Donna Gasgonia and several other department heads to form a
special committee whose purpose is to study the proper
implementation and operation of  the NCIP, and at the same time
issued an order forbidding the release of  funds for the NCIP. So
here was a Commission fully constituted of seven people and
two chairpersons that were sidelined because they had no money
to work with. Therefore, virtually, the IPRA could not be
implemented because the NCIP, which is supposed to be the main
agency that sees to the implementation of the law, was made inutile
by Memorandum Order No. 21. Also in September 1998, retired
Justice Isagani Cruz filed a petition before the Supreme Court
questioning the constitutionality of  several provisions of  the
IPRA. Hence, in 1999 and circa 2000, President Estrada formed
another task force, the Presidential Task Force on Indigenous
Peoples, with William Claver as Chairperson, to take over the
functions of  the NCIP while awaiting the Supreme Court’s
decision on the petition filed by retired Justice Cruz.

In a nutshell, the NCIP was not able to do very much or
anything at all during the three years of the Erap administration.

3.3.3.3.3. ArArArArArrrrrroooooyyyyyo Administrationo Administrationo Administrationo Administrationo Administration

When President Gloria Macapagal Arroyo came into power, her
very first executive act was Executive Order No. 1 of  February
20, 2001, which created the Office of the Presidential Adviser
for Indigenous Peoples Affairs (OPAIPA). On February 23rd the
terms of  office of  the previously appointed Commissioners
expired except for one, the Commissioner from Central Mindanao
who had to be appointed rather belatedly. So there was really no
Commission to speak of. The OPAIPA was headed by the
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Honorable Former Ambassador Howard Dee who took over the
functions of  the NCIP, though not to exercise responsibilities,
but to merely act as caretaker.

The OPAIPA was assigned to jumpstart the NCIP. It had
the Quick Response Program to address emergency situations
which, if not attended to, might lead to loss of life, destruction
of  IP properties, or gross violation of  the IPs’ human rights.
The OPAIPA was also tasked to conduct consultations and put
in place a screening process for the selection of Commissioners
and Members of the National Consultative Assembly of
Indigenous Leaders and Elders, and, finally, to review whatever
policies, if  any, the former NCIP Commission had done.
The OPAIPA existed for only seven (7) months and yet it was
able to organize consultative assemblies of IPs among their
respective regions and areas. It started some policy reviews, but
due to crisis issues, particularly those affecting peace and order
and violation of human rights in Mindanao, it was not able to
do very much.

In August last year, the Commission was finally and formally
constituted. It was not until September that I was designated as
Chairperson. Of the seven Commissioners, six went through the
selection process which was participated in also by representatives
of civil society, as well as direct representatives of  IP organizations
and communities themselves. There is only one Commissioner
that we generally consider as having been a political appointee as
the President exercised her prerogative to appoint that
Commissioner without going through the screening and selection
process. Now allow me to give you a bird’s eye view of  the new
NCIP.
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B. MandateB. MandateB. MandateB. MandateB. Mandate

As provided in the IPRA, the NCIP’s mandate is to protect and
promote the interest and well-being of  IPs, with due regard to
their beliefs, customs, traditions and institutions. The phrase, “due
regard to their beliefs, customs, traditions and institutions” is
repeated several times in the IPRA. The vision of  the NCIP is to
be the partner and lead advocate and, as such, it hopes to genuinely
empower indigenous cultural communities whose rights and
multidimensional well-being are now fully recognized, respected,
and promoted in the framework of  national unity and
development. Its mission as a primary government agency is to
formulate and implement policies, plans, and programs for the
recognition, promotion and protection of  the rights and well-
being of IPs, with due regard to their ancestral domains and lands,
self-governance and empowerment, social justice and human
rights, and cultural integrity.

The powers and functions of  the NCIP are in your primers,
IPRA copies, and the Implementing Rules and Regulations. I
don’t think I will go through those one by one so, if I may continue,
I would like to discuss with you the organizational structure of
the NCIP.

C.C.C.C.C. OfficesOfficesOfficesOfficesOffices

At the very top is the Commission En BancCommission En BancCommission En BancCommission En BancCommission En Banc, usually referred
to as the NCIP. It is  composed of  seven (7) persons, two (2) of
whom should be women to guarantee the representation of women
in the Commission, and two (2) of whom should be lawyers. As
of  now,  the Commission has three (3) women members and two
(2) lawyers. There is a consultative body composed of  leaders
and elders from the various ethnolinguistic or IP tribes or ICCs
from all over the country, which is to be constituted by the NCIP
whenever the need arises.
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The offices at the central office includes the AncestralAncestralAncestralAncestralAncestral
Domains Office (ADO)Domains Office (ADO)Domains Office (ADO)Domains Office (ADO)Domains Office (ADO), which is basically responsible for
programs and activities that has to do with ancestral domains and
ancestral lands, particularly with regard to delineation, titling, and
the development of  ancestral domain. The OfOfOfOfOffffffice on Pice on Pice on Pice on Pice on Policolicolicolicolicyyyyy,,,,,
Planning and RPlanning and RPlanning and RPlanning and RPlanning and Researesearesearesearesearccccch (OPPR)h (OPPR)h (OPPR)h (OPPR)h (OPPR) is self-explanatory. The
OfOfOfOfOffffffice on Socio-Economic Serice on Socio-Economic Serice on Socio-Economic Serice on Socio-Economic Serice on Socio-Economic Services and Special Concervices and Special Concervices and Special Concervices and Special Concervices and Special Concernnnnn
is like a mini-DSWD. There are also the Office on Empowerment
and Human Rights, the Finance and Administrative Office, and
the Legal Affairs Office. Another office put near the top, the
OfOfOfOfOffffffice ofice ofice ofice ofice of  the Ex the Ex the Ex the Ex the Executiecutiecutiecutiecutivvvvve Dire Dire Dire Dire Directorectorectorectorector, is supposed to be the
Secretariat of the Commission. The Executive Director is supposed
to be the Chief Operations Officer,  but if  you would go through
the Implementing Rules and Regulations (IRR), he is not only
the Chief Operations Officer or the action man, but at the same
time, he also acts as the Secretary of the Commission, and even
the Clerk of Court of the Commission, which is a near impossible
thing to do.

In the regions where there are IPs, we now have twelve (12)
Regional Offices, which are regular administrative offices. Also,
we have forty-six (46) prprprprprooooovincial ofvincial ofvincial ofvincial ofvincial offfffficesicesicesicesices and about a hundred
and eight (108) Community SerCommunity SerCommunity SerCommunity SerCommunity Service Centersvice Centersvice Centersvice Centersvice Centers spread all over
the country. We have a total of  one thousand five hundred eighty-
eight (1,588) people. About 98% of our personnel today are
people that the NCIP inherited from the former OSCC and
ONCC because when the NCIP was re-organized from 1998 up
to December 2000, it had to adhere not only to civil service rules
and regulations, but other laws such as the re-organization law
which says that if offices are to be merged, it cannot hire from
the outside. There cannot be any newcomers; former employees
have to be accommodated first.
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IVIVIVIVIV. C. C. C. C. CONSTRAINTSONSTRAINTSONSTRAINTSONSTRAINTSONSTRAINTS     ANDANDANDANDAND C C C C CHALLENGESHALLENGESHALLENGESHALLENGESHALLENGES

A.A.A.A.A. NCIP OrNCIP OrNCIP OrNCIP OrNCIP Orggggganization and Ranization and Ranization and Ranization and Ranization and Restrestrestrestrestructuructuructuructuructureeeee

So what has been the consequence of the organization of the
NCIP?  I am now finding, to my dismay, that it has been a complete
nightmare. There are certain conflicts. For instance, all over the
country, the IPs have identified the NCIP as their office and they
think that from bottom to top, it should be manned by IPs
themselves, qualified or not, as long as he or she is an IP. That is
why the civil service made an allowance to accommodate peculiar
situations of IPs. Well, there is wisdom to it. They said that an IP
might not have the civil service requirements, but his heart, mind
and soul is indigenous,  and so he understands his customs and
traditions. So what happens if  a former ONCC or OSCC
employee who, because the civil service and the re-organization
laws says so, had to be absorbed into the NCIP, even if  he cannot
even speak the tongue or the dialect of the indigenous
communities? How can you expect them to understand the people
they are supposed to serve?  Thus, we have a position in the NCIP
which goes by the title, “Tribal Affairs Assistant,” and requires
neither qualification nor civil service requirement. Of course, so
that it would not become a class legislation, it was not put in the
law. And in the organization plan, it was not indicated that the
person should be an IP, although that was the intent.  So what
happened?

The first Commission insisted on appointing people who are
not even indigenous because they had to accommodate those
from OSCC or ONCC who could not have the positions they
wanted. And because they needed to be employed, they accepted
other positions. So after the organization of the NCIP, cases were
filed left and right with the Civil Service Commission and several
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had even landed in the Supreme Court questioning the authority
of  the Chairperson then to appoint employees because the law
did not specifically state that it is the Chairperson who should
appoint. They also questioned why some had to be designated or
appointed to positions they did not even apply for in the first
place.

Thus, when we first sat down as Commissioners under the
new NCIP, we woke up to find these nightmares staring at us,
positions occupied by people who are not qualified and, at the
same time, we had to face the IPs who were complaining why
their people were not appointed. To make matters worse, we found
employees who are not reporting to their places of  appointment
as indicated in their appointment papers, but are made to report
to the offices of  Congress people or in other areas.  When we
came in, we had to change all that and put people back to their
respective areas or offices where they were appointed in the first
place. That was met by stiff opposition not only by the employees,
but primarily by the Congressmen.

Very recently, just at the beginning of  this year, President
Arroyo signed Administrative Order No. 26, authorizing the
NCIP to do a re-organization of  its structure. Why did we need
to restructure the NCIP?  Because when the first Commission
made the plan, they just simply put positions there. And remember
that the House Committee on Cultural Communities had a hand
in drawing up the re-organization plan of the NCIP?  To probably
accommodate their political protégés, they put in many positions
that were not needed by the NCIP.  Take for example the case that
the NCIP is tasked to delineate and issue titles covering ancestral
lands and ancestral domains.  Would you believe that we do not
even have positions for surveyors and geodetic engineers?  Those
appointed were a few civil, electrical, and computer engineers,
and no technical people at all to undertake the task of  delineation.
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We needed to reorganize the structure to make the NCIP
more responsive to the needs of the IPs and also to better
implement its mandate.  As a quasi-judicial body, we expect the
NCIP to have many lawyer-positions such as Hearing Officers,
Adjudication Officers because, eventually, the NCIP will have
administrative cases that will help settle boundary conflicts before
these are brought to the courts.  I think the courts would like
that very much because it would lessen their backlog and, at the
same time, it would promote the idea of  empowering the IPs,
giving due regard to their customs and traditions, their right to
self-governance and self-determination. But would you believe
that in each provincial office, we only have one lawyer?  At the
regional level, we only have one lawyer.  At the Central office, we
have two lawyers at most, and two non-lawyers or recent graduates
of law.  So we are happy that the President responded very faithfully
by allowing us to re-organize, and we hope to do and complete
everything before the end of  July or August of  this year.

B .B .B .B .B . BudgetBudgetBudgetBudgetBudget

Another significant constraint is the budget.  For the past year,
the budget given to us is PhP390 million.  Out of this budget,
PhP308 million goes to personnel services because we have to
absorb all those positions and people from the former OSCC
and ONCC.  So we have roughly PhP81 million left for operating
expenses.  Out of  that PhP81M, we need about PhP54 million
for travel, communication, rental, payment of water, light, etc.
In the end, we only have roughly PhP20 million for projects,
scholarships, and the like. So what do you expect the NCIP could
have done in the past term?

This year is no better.  We have been given PhP408M.  You
would think that there is an increase, but there is none really
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because the increase was put there by the Congress people to
fund their scholarship programs.  That is one of  the political
interventions affecting the NCIP. In the past, the NCIP could
not have control over the scholarship programs because the
Congressmen were dictating the terms and conditions. So now
we have this huge battle with the Congressmen.  We are telling
them that they can recommend and endorse people, but please let
us screen.  The scholarships should be for IPs and I have to  purge
the list where I have seen Ilocanos, Tagalogs and other            non-
IPs.  I strike out their names and, of course, those Congressmen
did not like it.  The grantees should not just be IPs, but they
should be deserving, needy, etc.  We hope to introduce some
reforms little by little.

C .C.C.C.C. Delineation and Delineation and Delineation and Delineation and Delineation and TTTTTitling Pritling Pritling Pritling Pritling Processocessocessocessocess

To be fair to the first NCIP, while they were in office, at least they
were paid salaries, but they could not go out to do delineation for
instance.  What they did was go over what the DENR had done
in terms of identifying and delineating ancestral lands and ancestral
domains claims.  Many of you probably have heard about DENR
DAO No. 2. Well, before the implementation of  the IPRA,
remember the social-reform agenda or flagship programs of
President Ramos, such as the Anti-Poverty or Poverty Alleviation
Program, and other programs on the basic sectors, informal labor
sector, women sector, disabled sector, farmers, fishery and so on?
For example, for the fisherfolk, the Ramos administration tried
to come up with a Fisheries Code.  For the farmers, the champion
department DAR had their own program. For the disabled,
DSWD was the champion department.  In the case of  IPs, their
champion was the DENR. And that is understandable because
before IPRA, it was the DENR, among all government
departments, which was omnipresent in all the ancestral domain
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areas of IPs.  Mining claims go to the DENR, right, but where
can these claims be found?  These are largely to be found within
the home territory of  IPs.  DENR had sway over the forest areas
right where we, the people of  Ifugao and Cordillera live.  And
mining is done in the forests and the mountains, isn’t it?

So DENR fashioned a program under DAO No. 2 of  1993
whereby they went to the extent of  identifying and delineating
the ancestral lands and ancestral domains claims of  IPs, and went
as far as issuing Certificates of  Ancestral Domains Claims
(CADCs). In my case, for instance, the Ifugaos of Kiangan
Municipality, my hometown, are the rightful claimants of ancestral
lands found within the domain of the Municipality of Kiangan
in the Province of Ifugao.  And they did that in about one hundred
eighty-one (181) claims which was short of  issuing a title.  The
process comprised social and environmental assessments,
community organizing, submission of proofs that they are IPs,
proofs that the said areas are their ancestral lands or ancestral
domain.  So there is a whole process in the DENR DAO No. 2
Series of 1992 before IPRA.

Those claims processed by the DENR and those communities
that were given their CADCs, or those persons or families who
were given their CALCs over ancestral lands, could now, under
the IPRA, convert these certificates into ancestral domain titles
or ancestral land titles without undergoing the process that is
provided in the IPRA.  Actually, the IPRA copied the process
that was done by the DENR, which was the product of at least
an experiment tried in the Cordillera.  It was found successful
and became the DAO No. 2  of  1993 that we refer to.

The NCIP converted some of  the CALCs into CALTs and
about ten of  the ancestral domain claims were recognized and
converted into CADTs. So, to be fair to the first NCIP, they were



134 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

able to come up with two guidelines: (1) Guidelines on the
conversion of  certificate of  CADCs and CALCs into CADTs
and CALTs, and (2) Guidelines on how to secure the Free and
Prior Informed Consent (FPIC) of  the indigenous community
before any certificate is issued to any individual, or any license
permit is given over areas affecting the ancestral domain claims
of  IPs. However, the first Commission failed to bring about an
adjudication process for the NCIP.  Unfortunately, when it
approved six hundred fifteen (615) titles, just as they were about
to exit from the NCIP, a significant issue was raised on some
irregularity in the signing of  these ancestral lands titles and
ancestral domains titles. Apparently, the first Commission did
not issue those titles that the IPs and the communities signed,
though those were still theirs.

Under a cloud of doubt, this issue was raised at the height of
the hearings before the Supreme Court on the Cruz petition.
The task of the new Commission is to review and revalidate
these 615 titles.  If, indeed, there were certain irregularities, then
these titles should be revoked or cancelled.  But if it should be
found out that these were properly processed, then by all rights
they should be immediately released to the beneficiaries intended.

At the same time, some of  our Regional Directors were
allegedly involved in compromising the FPIC process. For
instance, some were charged with having connived with mining
companies into issuing these certificates precondition.  The truth
of the matter is that there has been no case pursued before the
Office of  the Ombudsman that succeeded. There are a lot of
allegations, and no clear cut case has succeeded or prospered. Yes,
the damage has been done, but to preserve the integrity of the
ancestral domain delineation and titling process, our Commission
has decided to start anew.  So we are now in the process of reviewing
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the two sets of  policies or guidelines affecting the conversion of
ancestral domain claims into titles, as well as the process for the
regular titling of ancestral domain and ancestral land applications
and the IPs’ free and prior informed consent.

We have already approved two sets, at least for the conversion.
Were it not for the fact that I was invited today, we would have
had a session this morning on the approval of  the guidelines and
policies on the issuance of  the certificates precondition and the
certificates for free and prior informed consent. Let me mention
that last week, we gathered geodetic engineers from the civil society,
private sector, and the government. NAMRIA, DENR and the
LRA were all represented. And together with the technical staff
at the Ancestral Domains Office of  the NCIP, they conducted a
writing workshop or a ‘write shop,’ as they call it, to come up with
a survey manual that will help our people in doing the actual
delineation and mapping.  It is our intention also to call our
lawyers from the field and ask the Philippine Judicial Academy,
the Department of  Justice, as well as the IPs or lawyers from IP
areas to come together and help the NCIP formulate some
policies, guidelines or procedures for settlement of conflicts by
March next year. Firstly, we would need guidelines for customs
and traditions, probably another set for arbitration at the level of
our Hearing Officers, and a set of guidelines for the Commission
as a quasi-judicial body. Indeed, it is unfortunate that the previous
Commission was not able to attend to this and we foresee a lot
more problems. It is a very interesting field of study and law
practice.

DDDDD..... Customary LawsCustomary LawsCustomary LawsCustomary LawsCustomary Laws

In the application of customary laws, the general guideline, of
course, is the IPRA since it is basically a tool for empowerment
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of the indigenous peoples. The Commission is mandated to  first
promote and follow the customs and traditions of a particular IP
community when there are conflicts affecting indigenous peoples.
I know this question is at the back of  your mind. This question
has been raised in many forums and goes this way:  “But which
custom or tradition are you going to use when almost all or 99.9%
of the customs and traditions of indigenous peoples in the
Philippines are unwritten? Is it not dangerous to just commit it
to the memory of  the elders and the leaders? How can you device
a standard of commonalities when these customs and traditions
are different?”

 There is an answer to those questions. If  those in conflict are
members of  the same tribe, then it would be their customs and
traditions that would be followed.  However, if  the contending
parties come from different tribes and they do not have any
common customs and traditions at all, and they do not opt to
follow the customs and traditions of  either of  the parties, and
they cannot also get settled through the conventional amicable
settlement of the barangay justice system, then that is the time
that they should bring it to NCIP’s Hearing Officers and
Arbitration Officers as an administrative case.  If it is still not
settled, then it goes to the Commission, and can be elevated,
according to the law, to the Court of  Appeals should it also fail
to be settled at the Commission.

VVVVV. R. R. R. R. RULESULESULESULESULES     OFOFOFOFOF P P P P PRRRRROCEDUREOCEDUREOCEDUREOCEDUREOCEDURE

Now I’m very sorry, Your Honors, that I cannot provide you
with rules, guidelines and procedures because, honestly, we do
not have any.  I’m telling you this very frankly. In the next few
months, we will invite experts along these areas to help us design
rules and guidelines that we can adapt.  In the meantime, there are
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certain issues that have already been raised in the Commission,
such as, at best, to have some order and due process in our
proceedings.  We are adapting the barangay justice system, as well
as the Rules of  Court. At the very least, we aim to satisfy the due
process and fair hearing requirements.

In a nutshell, that is what I can report or give you as updates
regarding the NCIP.  If  you have questions, points or issues which
I may have overlooked, please do bring it up in the open forum.

Thank you very much.
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body concerned as to which courts should attend.  On the basis
of  that recommendation, we asked you to come. Secondly, the
fact that the IPRA law could not be implemented for a long time
is one probable reason why you have had no cases yet arising out
of  that. The Supreme Court had to resolve first the
constitutionality of the IPRA law, which was challenged, and the
mechanism that was provided for by the Implementing Rules
and Regulations has just been established. So we hope that even
if at the moment you do not have direct and immediate use for
it, as cases come before you for its implementation, then you will
not be at a loss in dealing with these cases.

I will share with you the Australian experience with native
title cases, to show you that our concern for indigenous peoples
(IPs) in the Philippines is not just fabricated out of thin air. It is
part of  a global phenomenon that advocates sensitivity towards
marginalized people.  There are similar movements in Canada
where IPs have clamored for the recognition of their rights, and
similar problems by Indians over their lands in the United States.
Now, Australia is a jurisdiction to which the Philippines have
been sending judges and judicial educators for educational visits.
I joined a team sent to the Federal Court of  Australia in 2001
and stayed there for almost two weeks, studying their judicial
system, and that is what I will share with you this morning.

II. NII. NII. NII. NII. NAAAAATIVETIVETIVETIVETIVE     TTTTTITLEITLEITLEITLEITLE A A A A AMENDMENTMENDMENTMENDMENTMENDMENTMENDMENT A A A A ACTCTCTCTCT (1998) (1998) (1998) (1998) (1998)
OFOFOFOFOF A A A A AUSTRALIAUSTRALIAUSTRALIAUSTRALIAUSTRALIA

A.A.A.A.A. Functions ofFunctions ofFunctions ofFunctions ofFunctions of  the F the F the F the F the Federal Courederal Courederal Courederal Courederal Court oft oft oft oft of  A A A A Australia andustralia andustralia andustralia andustralia and
the National Natithe National Natithe National Natithe National Natithe National Nativvvvve e e e e TTTTTitle itle itle itle itle TTTTTribribribribribunalunalunalunalunal

The Native Title Act of  Australia was amended in 1998.  Very
much like us, they were not sure either how to deal with claims to
native title. The law saw several evolutions before it attained the
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form that is now embodied in their amended Native Title Act.
Their Federal Court deals with native title cases, but like the
Philippines, they also have an administrative body, which is the
National Native Title Tribunal, or simply the “Tribunal.” In
Australia, the problem was about which body should deal with
native title claims. Should it be the Tribunal? For a time many
people thought that it should, since it had specialized knowledge
capable of dealing with the problem. When the amendments came
in 1998, however, the division became very clear. While some
work was assigned to the Tribunal, the ultimate adjudication on
the recognition of  native title rested with the Federal Court of
Australia.

On September 30, 1998, the amendments were enacted and
the Federal Court became the central forum for adjudicating
native title claims, effectively ending the monopoly of the
Tribunal over native title cases. So what does the Tribunal deal
with now that it does not adjudicate anymore? What are its
functions? It registers claims. Understanding the way they divided
labor would be very good since we can learn from their experience.
The Tribunal registers claims, provides arbitration and mediation,
and hears preliminary objections to applications. It must be
stressed, however, that it is an administrative body whose
determinations and findings are judicially reviewable. The Federal
Court is not compelled to accept the conclusions and findings
of  the Tribunal.

You can imagine, Your Honors, that if  they are providing
mediation and arbitration, then there is an easing of a lot of the
workload of judges.  Applications or claims that should go through
the formal adjudicative process are solved through arbitration
and mediation. The judges do not have to sit and listen to
preliminary objections or oppositions because that is exactly the
work of  the Tribunal. The division of  labor is such that the
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moment the case goes to the judge, the judicial mill starts to run,
since preliminary incidents have already been dealt with
administratively.

B. NatiB. NatiB. NatiB. NatiB. Nativvvvve e e e e TTTTTitle Claim Pritle Claim Pritle Claim Pritle Claim Pritle Claim Processocessocessocessocess

1. Overview1. Overview1. Overview1. Overview1. Overview

Here is an overview of  the native title claim process. First,  native
title claimants apply to the Federal Court, and not to the
administrative body or the Tribunal.  By law, the Court forwards
a copy of  the application to the Tribunal. The Tribunal makes a
preliminary determination and registration test. There is really
nothing spectacular about this, i.e., the Tribunal simply finds out
when  the claim was made, if  it falls within certain provisions of
law and within the cut-off  dates. Then it determines whether or
not the application is accepted for registration. If accepted for
registration, the claim is then registered, and the claimant is also
registered as a native title claimant. On the other hand, if the
claim is not accepted for registration, then the claim is not
registered and the applicant is also not considered as a native title
claimant. However, the Tribunal’s initial determination is subject
to judicial review, and if  that is so, then why let it go through
that process?

Your Honors, the administrative process relieves you of  the
nitty-gritty of having to review the application yourself. However,
it is essential that the application be sent to the Federal Court
because, ultimately, it is the Federal Court that will take judicial
recognition of  native title. The Court, by law, sends the
application to the Tribunal which, in turn, takes care of  the initial
process of the application. Please note that if the claim is
registered, then notice is sent to the affected parties.  The same
thing happens if it is not registered, i.e., notice is also sent to the
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affected parties so that they can file the necessary pleadings for
the purpose of  judicial review.

The next step is that the Federal Court refers the whole or
part of  the case to the Tribunal for mediation, which is built in
the process. If  the parties reach an agreement, then the Court
decides on the matter based, in large measure, on the agreement
reached by the parties themselves. However, if  the parties do not
reach an agreement, the Court will still decide on the matter. It
can decide that native title exists and then determine a corporate
body that will handle the title in the capacity of an agent or a
trustee, or in contrast, it can decide that native title does not
exist.

2. R2. R2. R2. R2. Recognition ofecognition ofecognition ofecognition ofecognition of  Nati Nati Nati Nati Nativvvvve e e e e TTTTTitleitleitleitleitle

Now, Your Honors, it is very important to note that under the
Australian Law, the Federal Court does not gggggrantrantrantrantrant native title,
but simply rrrrrecognizesecognizesecognizesecognizesecognizes     the existence of  native title by virtue of
some legal or customary system that pre-dated European
settlement. That is the whole concept they are working with. So
when the Court says that native title exists, the Australian
aboriginals or IPs are not receiving title from the Court. The
Court simply recognizes vested title by virtue of  a legal system
pre-dating European settlement. And this, I think, is a very
beautiful philosophical concept.

The Australian government recognizes that a title exists, not
because it has been vested by Australian law, but by a pre-
European conquest law. That is, indeed, very close to recognizing
title vested by foreign law. So there is a pre-occupation regime or
the regime of  tribal law or customary law, then came the
occupation and the western legal system. The Australian legal
system is definitely western, where every ownership has to be
proved and established in accordance with the established legal
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system. With the Native Title Amendment Act, recognition is
given these claims, vested in the claimants not by the Australian
legal system, but by an antecedent law.

3.  Mediation3.  Mediation3.  Mediation3.  Mediation3.  Mediation

Since the 1998 amendment, there has been 570 native title claims
have been filed. Most of the cases have been referred for mediation,
i.e., 49% has been referred to the Tribunal, and 51% of the cases
referred for mediation is deemed to succeed. Indeed, they have a
very high success rate. One difference between mediation here
and in Australia is that our mediators, by and large, come from
outside the court system. They are trained by us in the Academy
through the Philippine Mediation Center. Mediators in Australia,
on the other hand, are primarily registrars of  the Federal Court.
While they do have a pool of private mediators, litigants prefer
the registrars as mediators.

4.4.4.4.4. Raffle and Calendar of CasesRaffle and Calendar of CasesRaffle and Calendar of CasesRaffle and Calendar of CasesRaffle and Calendar of Cases

The Federal Court of  Australia calendars cases. For instance, the
claim of the Karajari aborigines has been assigned to Justice North,
and that of  the Miriuwung Gajerrong to Justice Lee. As soon as
the case is filed, they docket it and raffle it to one of the justices,
and it stays with that justice from the beginning until its
termination. Right at the beginning, they tell which justice will
handle the case, and he will be very enviable because he will have
to take long trips to the desert and spend a lot of  time there.

See, Your Honors, their 2002 calendar is already worked out,
up to 2003. They already have future hearing dates. One thing
that we can appreciate about them is that they have a very good
national system of  evaluating how far cases have gone. They have
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a national case allocation system because they have only one Federal
Court there. Substantive allocation means that the justice to whom
the case has been assigned handles it from start to finish. Notice
how efficient they are. In New South Wales alone, they have already
allocated 95% of  their cases. In our own courts, raffle alone is a
problem. In Australia, they raffle very quickly. In fact, they have
an institution called the Duty Judge. If  we were to follow this
system, the Sandiganbayan would be a good example to have a
Duty Judge who is on call twenty-four (24) hours a day. So, for
example, if  you know that a potential accused is about to run out
of  the country, just go to the Duty Judge at night and ask for a
warrant of  arrest, or even provisional remedy.

5.5.5.5.5. BenchbookBenchbookBenchbookBenchbookBenchbook

To facilitate the work of  justices when the Native Title
Amendment Act came into force, one of the things that the Federal
Court of  Australia prepared was a Native Title Act Benchbook.
They have a separate Benchbook for native title cases, and the
judges follow it like catechism from page one and so on. See how
exhaustive its contents are – a guide to the Benchbook, table of
contents, allocation, protocol, all about the registration test,
amendments, how notices are served, who the proper parties are,
what happens when there are overlapping applications all the way
up to the end. And not only is this Benchbook given; it is also
available on the website. So if  by chance one loses it, all one has
to do is log on the internet and download it. Atty. Carol Mercado
is listening very intently to this. I am sure she is going to speak to
The Asia Foundation about coming up with a Benchbook for
indigenous peoples’ rights cases.
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III. CIII. CIII. CIII. CIII. CHALLENGESHALLENGESHALLENGESHALLENGESHALLENGES     INININININ N N N N NAAAAATIVETIVETIVETIVETIVE     TTTTTITLEITLEITLEITLEITLE C C C C CASESASESASESASESASES

A. JA. JA. JA. JA. Jurisdictionurisdictionurisdictionurisdictionurisdiction

What are the challenges that native title cases have to face? One
is jurisdictional.  As discussed earlier, the Court adjudicates, and
the Tribunal handles mediation and preliminaries.

B.  B.  B.  B.  B.  VVVVVast Geogast Geogast Geogast Geogast Geographraphraphraphraphy and Logisticsy and Logisticsy and Logisticsy and Logisticsy and Logistics

The maps here show the vastness of  the geography that they are
dealing with, and only one Federal Court services the whole
jurisdiction. See what a challenge that is! In other words, Your
Honors, you are luckier here in that the Regional Trial Courts are
dispersed around the country.

Also, hearings in the outback or the country are not outings
or excursions. They have to be planned and what is to be done at
the hearing is clearly defined. The Court employs two experts
whose sole function is to coordinate remote country hearings.
These include:  (1) Surveying possible locations where the Court
may sit so that they do not put up their Court tents in a spot
where lions are most want to visit. After all, who would want
them intruding into the  hearings as unsworn witnesses; (2)
Provision of  water and medicine, safety issues, contingency for
emergencies,     transport, toilets, and so on. Please note that before
the Court goes into the outback, there are pre-trial briefing notes.
They do not pack their bags excitedly and jump into the vans to
travel 700 kms to the outback.

C.  Australian OutbackC.  Australian OutbackC.  Australian OutbackC.  Australian OutbackC.  Australian Outback

The Australian outback is where there are plenty of native title
cases. So, Your Honors, those of  you who sit in highly urbanized
areas might hardly see an IP case. However, the point of  this
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seminar is that should one come before you, then you should
know how to handle it, because it could really well come before
you. Your Honors, people will not act because they do not know
what the law affords them. But the more the National Commission
on Indigenous Peoples and advocate groups start to tell IPs what
their rights are, you should expect a number of them to make use
of  their rights afforded them by the IPRA law. And then you
will be very busy in this area of  law. Of course, the division of
caseload would not be the same all over the country. For sure,
there would be more cases in the Cordillera, Mindoro and
Mindanao.

Why do hearings in the outback take place? What is the value
of hearings in the desert? One, it is preferable to conduct hearings
in the actual site being claimed in order to understand the land.
Two, to understand the relationship between the land  and the
indigenous peoples for to take them to Court, a sanitized
environment,  so that they can talk about their relationship to
the land, is to ask them to do something they have not been used
to doing, which is not going to help justice. And the third reason
is because, many times, the nature of evidence in native title cases
requires your presence in the site.

Justice O’Loughlin said that he accepts the fact that travelling
to the outback is a burden to the Court and the respondents’
advisers. However, it should be remembered that a change of
venue would transfer the burden to the elderly and frail aboriginal
people. So the alternative is simple: go to the outback, the
mountains, and the forests to conduct hearings even if that means
inconvenience. If  hearings have to be conducted in the sanitized
and comfortable environs of   courtrooms, then it is inconvenient
for the indigenous peoples.  Those are the equities that you must
weigh. Secondly, the facilities at Marla or the nearest settlement,
in relative terms, are foreign to the applicants. I think the Court



148 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

accommodated the fact that they are not urbanized aboriginal
people, and so even a remote locality might be intimidating to
some of them.

1.1.1.1.1. Put-up FacilitiesPut-up FacilitiesPut-up FacilitiesPut-up FacilitiesPut-up Facilities

Here is a picture, Your Honors, that shows an innovation in the
conduct of hearings  in the country or the outback that has never
been heard before. You see, that is far into the desert.  Australian
judges go to the outback which is very rugged territory. They are
surrounded by desert and mounds of  sands, and  hearings are
held under the trees.  Chief  Justice Michael Black of  the Federal
Court of  Australia said that it might seem like a nice excursion
for the judges, but once in the outback, which could be days
away from the nearest settlement, they have to use put-up
communication facilities, as well as toilet and drinking facilities.
He shared a very interesting detail: their kitchen and comfort
rooms were next to each other.     He also talked about laptops
communicating through infrared and setting up satellite dishes
to receive signals from the Federal Court. Here in the Philippines,
Your Honors, we also have an ocular inspection that is far too
comfortable when compared with hearings done at the Australian
outback. In the case of   De Rose v. State of  South Australia,
Chief  Justice Black had to go through geographical challenges,
floods included. You ask, “What is he doing there?!” But the
people were expecting him there, so he went there. May I just
point out, Your Honors, that one day, I hope we would adopt this
very interesting phenomenon.

2.2.2.2.2. ClassroomsClassroomsClassroomsClassroomsClassrooms

Sometimes the Federal Court uses classrooms where these are
available, and that makes the hearings a little bit more comfortable
for the judges.
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3.3.3.3.3. SwSwSwSwSweltering Heateltering Heateltering Heateltering Heateltering Heat

On the day of promulgation of judgment, the judge may be out
in the sweltering heat of  the desert, but he still has to wear his
robe.  Your Honors, in your courtrooms, do you always feel like
wearing the robe?  Be honest, and do not take it against me, but
you are supposed to because there is a circular about that, right?

DDDDD..... TTTTTececececechnologhnologhnologhnologhnologyyyyy

1.1.1.1.1. InterInterInterInterInternet Sernet Sernet Sernet Sernet Service Prvice Prvice Prvice Prvice Prooooovidervidervidervidervider

At the pre-trial stage in Australia, all parties are required to prepare
a court book where all pleadings and documents for exhibit can
be found. Therefore, whenever the judge tries a case, there is a
shelf  full of  court books and all the counsel has to say is, “May
we refer Your Honor to page 3 or 10 or 111 of  our court book.”
Native title cases also use a court book, and counsel can access
this from their motel rooms or in the Court using a laptop.  This
means that they have access to an internet service provider. Now,
if you are high in the slopes of Mt. Pinatubo, unless you are
connected to satellite communication, I do not know how you
can get access. So the challenge to us is how to make up for that
technological lag.

2.2.2.2.2. Global PGlobal PGlobal PGlobal PGlobal Positioning System (GPS)ositioning System (GPS)ositioning System (GPS)ositioning System (GPS)ositioning System (GPS)

It is important that native title cases be tried on location.     It is
necessary for the Court to see the big stone step, the rain water
tank, the stone knives with which they skinned kangaroos, in
other words, the old burial site. Chief  Justice Black said that to
ask an indigenous person or a member of an ethnic group to
come up to the witness stand and  identify his property using a
map is to make him unable to testify because he does not know
what a map is. He does not know how a map operates and so the
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only way that witness and Court alike can truly appreciate the lay
of the land is for them to conduct hearings where all those muds
and boundaries are found. They make use of  the Global
Positioning System (GPS) because if  you are out in the middle
of  the desert, how can you tell exactly where you are? You cannot
simply say that you are 500 kms away from the nearest town. So
they make use of  the GPS that shows the coordinates of  their
location. For instance, Justice Lee is hidden somewhere in the
bushes, conducting a hearing, because the Australian aborigines
identified the boundaries of  their property using upcrop year,
which the judge and counsel alike have to exactly see.

3.3.3.3.3. VVVVVideo and Aideo and Aideo and Aideo and Aideo and Audio Rudio Rudio Rudio Rudio Recorecorecorecorecordingsdingsdingsdingsdings

They also make use of a video or cameraman who records the
proceedings. After the hearing, all parties and the judge review
the video and audio recordings, which would serve as the transcript
once agreed to be authentic. You can imagine the advantage of
such, Your Honors, over using our own stenographers who ask
you to repeat every so often what you said and still give you a
variety of  spellings not found in the dictionary, and thus make
your life more complicated. This is an example of something that
is now allowed under the Rules of Evidence, which is called group
testimony. You will never allow a whole group to come to the
witness stand, but under native title cases, group testimony is
allowed.

E. EvidenceE. EvidenceE. EvidenceE. EvidenceE. Evidence

1. A1. A1. A1. A1. Australian Rustralian Rustralian Rustralian Rustralian Rules ofules ofules ofules ofules of  Cour Cour Cour Cour Courttttt

Initially, prior to the 1998 amendment of  the Native Title Act,
all proceedings involving native title were free from the strictures
of  the law on evidence. Thus, technical rules were inapplicable. It
was pretty much like proceedings before administrative bodies
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that are not bound to the technical rules of  procedure of  courts.
I’m sure, Your Honors, many sympathized with this position
because they were dealing with indigenous peoples. But in 1998,
very strangely, the law returned and provided that the technical
rules on evidence will apply in indigenous rights cases. Now, why
did that retrogressive step take place? Take note that this is a very
important development in their Native Title Act.

Chief  Justice Black said that when judges are left free to do
anything with what is presented purportedly as evidence, chances
are proceedings will cause greater delay because the judges have
no guidance at all about how to proceed. Therefore, the safest
thing is to provide them with some guidance through the rules
on evidence,  and to remind them that on certain occasions, they
may be more lax in applying such, and that certain allowances
have to be made for testimonies having to do with indigenous
peoples. Indeed, a very important aspect of  the Australian Rules
of  Court, Your Honors, is the allowance given to the Federal
Court to relax the rules on evidence when there is a need to do
so. In other words, this is a half-way measure, a compromise. The
judge cannot just give anything he wants since the rules on
evidence apply, though in the exercise of sound discretion, he can
relax the application of  the rules if  he determines so. We must
not forget, of  course, that even in our own Rules of  Court, there
is a residual power given to the judges who could adopt such
measures as may be conducive to     the rendition of justice.

2.2.2.2.2. HearsaHearsaHearsaHearsaHearsay Ry Ry Ry Ry Ruleuleuleuleule

Please note, Your Honors, that the Federal Court is situated in a
series of tents in the outback. So they are rather proud of the fact
that the Court can travel to the desert and conduct worthy
litigation. The Court listens to one of the village elders recounting
through folklore the lineage of his people, and that poses some
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problems for us who must determine the admissibility or non-
admissibility of  evidence according to the Rules of Court. They,
on the other hand, admit certain exceptions to the hearsay rule.
And this has very interesting twist and turns: Can you admit oral
folklore as proof of  genealogy? That is what they are doing there
and so we also have to ask ourselves if  rules are made only for
literate and document-conscious people. Indigenous peoples are
neither literate  nor document-conscious people, so how do you
do justice to them? Also, native title claims involve not only
land, but very often rivers and bodies of  water as well.

The hearsay rule is the rule most affected by native title cases.
For example, how does one prove the existence of  a customary or
tribal law? If you tell me what your grandfather told you about
customary law, that is hearsay. If  you require ancient legislature,
you might as well ask Amatuzala to appear before you because
that custom could date back several years. Therefore, the relaxation
to the hearsay rule may very well apply. Not only that, while we
have in our rules exceptions to the hearsay rule on questions of
pedigree, it is even broader for indigenous peoples because it will
include not only questions of  pedigree, but of  genealogy. If  you
ask, for example, about their ancestry prior to the arrival of  the
westerners, that is asking for something that none of  them has
personal knowledge about. However, it is something that has lived
on in their tribal traditions and under their rules, and that should
be admissible.

3.3.3.3.3. Group as ClaimantGroup as ClaimantGroup as ClaimantGroup as ClaimantGroup as Claimant

Under Australian laws and through experience, native title cases
never have only one claimant. A whole ethnic group is claimant.
When the Court recognizes native title, it does not say that
Arturo Bernardo has title over this piece of  land. The title
recognized is that of the group of people to that piece of land.
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They do either of  two things: they incorporate the ethnic group
so that the body corporate becomes the trustee, or they assign a
trustee to handle this. It is very important to note that they do
not recognize title to individuals, but to ethnic groups of IPs, of
which there is a varied lot in Australia. It would have been easy if
it were a question of  the State against the IPs, but even the IPs
have problems among themselves. Sometimes, there would be a
necessity for an interpleader as to who really is a claimant, and
with that comes overlapping boundaries, shared responsibility,
traditional or historical connections to the land or waters, complex
tenures, and claims of extinguishment.

4.4.4.4.4. Group EvidenceGroup EvidenceGroup EvidenceGroup EvidenceGroup Evidence

An interesting phenomenon in their laws of evidence is the
existence of  what they call “group evidence.” Group evidence
means several individuals testifying at once, not in choral
recitation, of course. Several of the indigenous peoples are called
together and put under oath. The judge listens to them altogether,
or one individual testifies, but consults with others while doing
so. You might want to know the reason why they do something as
disorderly as that. The reason is that according to the customs of
many indigenous peoples, a younger person cannot speak or will
not speak without first consulting his elders. If that happens, it
will sure be a waste of  time. The younger man speaks first, and
the elderly later on, to affirm what the younger man has said. So
why not let them speak together, in consultation with each other?

5.5.5.5.5. GenderGenderGenderGenderGender-R-R-R-R-Restricted Evidenceestricted Evidenceestricted Evidenceestricted Evidenceestricted Evidence

Cultural sensitivity in taking evidence could get very complicated.
For example, Your Honors, how would you feel if  the male
indigenous witnesses came to you and said that they are going to
give testimony, but females are not allowed to hear it? For
according to their culture, what they had to say was not proper
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for women to listen to. If  Dr. Purificacion Quisumbing were
here, she would be up in arms now because that runs counter to
gender sensitivity. But, precisely, sensitivity to the cultural
sensibilities of  an IP group would make you say, “Well, in that
case, if  that is the only way to listen to testimony,  then we are
going to have an all male audience only.” And that is exactly what
they did there.

In the case of  Mabo v. State of  Queensland [(1992) 175
CLR 1)], the question was that if the request of one of the
parties excludes one half  of  the population, say no females or no
males, is not the standards of fair play or procedural fairness being
violated? The Supreme Court of  Australia had the opportunity
to rule that the notion of  procedural fairness also means
sensitivity to cultures and traditions of people. So when
indigenous men say that these things can be said only in the presence
of  men, because it is not proper to say in the presence of women,
you give in to that, you  display sensitivity to their custom.

6.6.6.6.6. LeLeLeLeLegggggal Fal Fal Fal Fal Framewramewramewramewrameworkorkorkorkork

There is a very important remark made by Chief  Justice Black.
He said that for justice to be done, movement has to take place
on both sides. While we have to be more accommodating of  the
peculiarities of  indigenous peoples, they, too, have to learn about
the Australian legal  system. So when you try indigenous rights
cases, Your Honors, it is correct that some accommodation must
be shown to claimants and parties who are indigenous, but it is
also correct that they should learn about the requirements of  the
Philippine legal system. We cannot resolve cases outside the
framework of  the Philippine legal system; the framework within
which our courts operate must be that of  the Philippine legal
system.
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The basic operational framework for native title cases in
Australia is, first, the Australian Constitution, and second, the
Native Title Amendment Act. In other words, Your Honors, the
framework within which you must operate remains the
fundamental law of  the land and the Indigenous Peoples’ Rights
Act (IPRA). Of course, the challenge to develop an appreciation
for the uniqueness of native title cases remains.

IVIVIVIVIV. . . . . CCCCCONCLONCLONCLONCLONCLUSIONUSIONUSIONUSIONUSION

A very important question of  judicial attitude is posed to us.
When a judge sits in an indigenous peoples’ rights or native title
case, he can say, “Well, this evidence is really unacceptable under
our Rules of  Court, but since this involves native title and
indigenous rights, then let us just accept it.” That is an attitude of
begrudging acceptance.  Think about this, our rules may be good,
but only relative to a document-conscious and literate people.
However, if  you are dealing with a non-document-conscious and
non-literate people, these may not be good rules at all.  So can
you shift to a non-western frame of  inquiry that did not arise
from a literate and records-conscious mind? We are geographically
eastern, but we are mentally and intellectually western. So in
dealing with our own indigenous peoples, I hope we can make a
mental shift to a non-documentary kind of  framework, as the
Australians did with their IPs.

Let it be a reminder to all of  us that people work with very
different knowledge systems. Here, all our transactions are in
writing - our statute of frauds, our rules that require public
documents. However, not all cultures are logocentric cultures,
i.e., not all cultures center around writing. Some cultures are
polocentric, or revolve around the spoken word rather than the
written word. Our trouble is dealing with a group of  people with



156 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

a knowledge framework different from ours. And so, Your Honors,
you are not alone in facing the problems of indigenous peoples.
It is a growing worldwide phenomenon that requires greater
sensitivity to the rights of the marginalized. I assure you that
there have been Australian precedents, as well as in other parts of
the world. I also want to express my hope that you will certainly
do a very good job when you handle the indigenous peoples’
rights cases in the future.

Thank you very much.
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I. II. II. II. II. INTRNTRNTRNTRNTRODUCTIONODUCTIONODUCTIONODUCTIONODUCTION

For as long as I can remember, our indigenous peoples, sometimes
referred to in earlier times as cultural minorities, have always felt
marginalized in the economic, social and political life of our
nation.  Historically, they have always complained of  having been
taken advantage of by their better educated, more prosperous
and politically dominant countrymen.  Their lament is similar to
those of the American Indians, Australian Aborigines and Swedish
Sami.

Like their foreign counterparts, they claim identity with the
tracks of land and the bodies of water which they and their
forebears have actively and openly cultivated “since time
immemorial.”  Indeed, they allege that their ownership of  this
natural wealth antedated the arrival of the Spanish conquistadores
and the American colonizers.  Long before these Westerners came,

was designated Alternate Delegate to the 7th Conference of
Asian Chief  Justices in Seoul, Korea in September 1999. A
distinguished civic and business leader, he was the first Asian to
be elected International Chairman of  the American Society
of  Travel Agents or ASTA International, the largest travel
association in the world.  An active Catholic Lay Leader, he
held the very rare distinction of being a Member of the
Pontifical Council for the Laity (PLC), appointed by Pope
John Paul II in 1995 for a five-year term.  He has been cited
for being “one of  the most prodigious members of  the
distinguished Court in terms of  number of  decisions authored,
legal references published and numerous articles written in legal
journals and various local and international publications.” He
obtained his Bachelor of Laws degree, Cum Laude, and received
the Most Outstanding Student Award from Far Eastern
University.  He placed sixth (6th) in the Bar examinations of
1960.
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our indigenous peoples have plowed the fields, fished the rivers
and hunted the forests of our blessed islands.

Their anguish and aspirations are captured in the poignant
cry of Macli-ing Dulag, chieftain of the Kalinga tribe: 1

You asked if  we own the land…How can you own
that which will outlive you?  Only the race owns the
land because only the race lives forever.  To claim a
piece of  land is a birthright of  every man.  The
lowly animals claim their place; how much more man?
Man is born to live.  Apu Kabunian, lord of  us all, gave
us life and placed us in the world to live human lives.
And where shall we obtain life? From the land.  To
work [the land] is an obligation, not merely a right.  In
tilling the land, you possess it.  And so land is a grace that
must be nurtured.  To enrich it and make it fructify is the
exhortation of  Apu Kabunian to all his children. Land is
sacred.  Land is beloved.  From its womb springs…life.

In an attempt to respond to this cry for fairness and as a
measure of  social justice, Congress enacted Republic Act (R.A.)
No. 8371, otherwise known as the Indigenous Peoples’ Rights
Act of  1997 (IPRA).  This law essentially grants them exclusive
“ownership” of their “ancestral lands” and “ancestral domains” –
vast tracts of land, the bodies of water and the natural resources
found therein.

Many constitutionalists and well-meaning citizens have
questioned this all-encompassing grant because, in their view, it
violates basic provisions of  our Constitution and mandates
“reverse discrimination” against the majority of our people who
are not granted the same opportunity to “own,” exploit, or just
enjoy these resources.

The controversy became judicial in character when former
Supreme Court Justice Isagani A. Cruz and Mr. Cesar Europa, as
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citizens and taxpayers, filed a Petition directly with the Supreme
Court, assailing the constitutionality of certain portions of IPRA
and its Implementing Rules and Regulations (“Implementing
Rules”).

II. CII. CII. CII. CII. CHALLENGEDHALLENGEDHALLENGEDHALLENGEDHALLENGED P P P P PRRRRROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS     OFOFOFOFOF IPRA  IPRA  IPRA  IPRA  IPRA ANDANDANDANDAND     THETHETHETHETHE

IIIIIMPLEMENTINGMPLEMENTINGMPLEMENTINGMPLEMENTINGMPLEMENTING R R R R RULESULESULESULESULES

Specifically, petitioners allege that certain provisions of  IPRA
are void on the ground that they amount to an unlawful
deprivation of the State’s ownership over (1) lands of  the public
domain, and (2) the natural resources therein, in violation of the
Regalian Doctrine embodied in Section 2, Article XII of  the
Constitution.  Below is a listing of  such provisions:

1.   Section 3(a) which defines the extent and coverage of
ancestral domains, and Section 3(b) which, in turn,
defines ancestral lands;

2.   Section 5, in relation to Section 3(a), which provides
that ancestral domains, including inalienable public
lands, bodies of water, mineral and other resources
found within ancestral domains, are private but
community property of  the indigenous peoples;

3.   Section 6, in relation to Sections 3(a) and 3(b), which
defines the composition of ancestral domains and
ancestral lands;

4.   Section 7 which recognizes and enumerates the rights
of  the indigenous peoples over the ancestral domains;

5. Section 8 which recognizes and enumerates the rights
of  the indigenous peoples over the ancestral lands;

6.   Section 57 which provides for priority rights of  the
indigenous peoples in the harvesting, extraction,
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development or exploration of minerals and other
natural resources within the areas claimed to be their
ancestral domains, and the right to enter into agreements
with non-indigenous peoples for the development and
utilization of natural resources therein for a period
not exceeding twenty-five (25) years, renewable for
not more than twenty-five (25) years; and

7.  Section 58 which gives the indigenous peoples the
responsibility to maintain, develop, protect and
conserve the ancestral domains and portions thereof
which are found to be necessary for critical watersheds,
mangroves, wildlife sanctuaries, wilderness, protected
areas, forest cover or reforestation.2

Additionally, petitioners question other provisions of IPRA
(1) defining the powers and jurisdiction of  the National
Commission on Indigenous Peoples (NCIP), and (2) making
customary law applicable to the settlement of disputes involving
ancestral domains and ancestral lands, on the ground that these
provisions violate the due process clause of  the Constitution.
These statutory provisions are:

1.    Sections 51 to 53 and  59 which detail the process of
delineation and recognition of ancestral domains and
which vest in the NCIP the sole authority to delineate
ancestral domains and ancestral lands.

2.   Section 52[i] which provides that upon certification
by the NCIP that a particular area is an ancestral
domain and upon notification to the following officials,
namely Secretary of  Environment and Natural
Resources, Secretary of  Interior and Local Government,
Secretary of  Justice and Commissioner of  the National
Development Corporation, jurisdiction of said officials
over said area terminates;
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3.   Section 63 which provides [that] the customary law,
traditions and practices of indigenous peoples shall be
applied first with respect to property rights, claims of
ownership, hereditary succession and settlement of  land
disputes, and that any doubt or ambiguity in the
interpretation thereof shall be resolved in favor of the
indigenous peoples;

4.  Section 65 which states that customary laws and
practices shall be used to resolve disputes involving
indigenous peoples; and

5.    Section 66 which vests [i]n the NCIP the jurisdiction
over all claims and disputes involving rights of  the
indigenous peoples.

Finally, petitioners challenge the validity of  Rule VII,
Part II, Section 1 of  NCIP Administrative Order No. 1,
Series of  1998.  This Rule provides that “the administrative
relationship of the NCIP to the Office of the President
is characterized as a lateral but autonomous relationship
for purposes of  policy and program coordination.”  They
contend that the Rule infringes upon the President’s power
of  control over the Executive Department under Section 17
of  Article VII of  the Constitution.

III. III. III. III. III. TTTTTHEHEHEHEHE P P P P PRRRRROCEDURALOCEDURALOCEDURALOCEDURALOCEDURAL I I I I ISSUESSSUESSSUESSSUESSSUES

Respondents (government officials involved in the
implementation of  IPRA, like the Environment and Natural
Resources as well as the Budget and Management Secretaries,
and the Chairman/Commissioners of  the National Commission
on Indigenous Peoples) and the intervenors (members of  the
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affected indigenous groups) raised procedural issues like the
following:

1.  Whether the Petition presented a justiciable
controversy;

2.   Whether the Petitioners had the requisite standing
(locus standi);

3.     Whether prohibition and mandamus were the proper
remedies;

4.   Whether the case was an exception to the principle
of  hierarchy of  courts.

The members of  the Court, however, with the exception
of  Justice Vicente V. Mendoza, brushed aside these procedural
questions and decided to tackle head-on the main constitutional
issue.  Indeed, the main question raised was so vital to national
interest that it demanded immediate attention and resolution.

For many centuries, our indigenous peoples have
felt marginalized because a great majority of our people, who
lived mostly in the urban and developed parts of  the
country, have not recognized their claims of  ownership over
enormous tracts of  land, including bodies of  water and the
mineral resources encompassed therein.  IPRA was enacted by
Congress with the hope of  addressing these concerns of  our
brethren.  However, the statutory solutions contained in IPRA
are not only alleged to be unconstitutional and unfair, but also
branded as examples of “reverse discrimination” against the great
majority.

IVIVIVIVIV. H. H. H. H. HOOOOOWWWWW     THETHETHETHETHE J J J J JUSTICESUSTICESUSTICESUSTICESUSTICES     VVVVVOOOOOTEDTEDTEDTEDTED

After lengthy and sometimes acrimonious deliberations, the Court
found itself deadlocked at seven (7) for and seven (7) against
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granting the Cruz-Europa Petition.  This stand-off was explained
in the December 6, 2000 Resolution of the Court in what is now
known as Cruz v. Secretary of  Environment.3   The voting went
as follows:

Seven (7) voted to dismiss the petition.  Justice Kapunan
filed an opinion, which the Chief  Justice and Justices
Bellosillo, Quisumbing, and Santiago join, sustaining the
validity of  the challenged provisions of  R.A. 8371.  Justice
Puno also filed a separate opinion sustaining all challenged
provisions of  the law with the exception of  Section 1,
Part II, Rule III of  NCIP Administrative Order No. 1,
Series of  1998, the Rules and Regulations Implementing
the IPRA, and Section 57 of the IPRA which he contends
should be interpreted as dealing with the large-scale
exploitation of natural resources and should be read in
conjunction with Section 2, Article XII of  the 1987
Constitution.  On the other hand, Justice Mendoza voted
to dismiss the petition solely on the ground that it does
not raise a justiciable controversy and petitioners do not
have standing to question the constitutionality of R.A.
8371.

Seven (7) other members of  the Court voted to grant the
petition.  Justice Panganiban filed a separate opinion
expressing the view that Sections 3 (a)(b), 5, 6, 7 (a)(b), 8,
and related provisions of  R.A. 8371 are unconstitutional.
He reserves judgment on the constitutionality of Sections
58, 59, 65 and 66 of  the law, which he believes must await
the filing of specific cases by those whose rights may have
been violated by the IPRA.  Justice Vitug also filed a
separate opinion expressing the view that Sections 3(a), 7
and 57 of  R.A. 8371 are unconstitutional.  Justices Melo,
Pardo, Buena, Gonzaga-Reyes, and De Leon join in the
separate opinions of  Justices Panganiban and Vitug.
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As the votes were equally divided (7 to 7) and the necessary
majority was not obtained, the case was redeliberated upon.
However, after redeliberation, the voting remained the same.
Accordingly, pursuant to Rule 56, Section 7 of  the Rules
of  Civil Procedure, the petition is DISMISSED.

There were only fourteen (14) votes cast because, at the time
the Court voted, Justice Fidel P. Purisima had retired and his
replacement had not been appointed.

The Court dismisseddismisseddismisseddismisseddismissed the Petition with the statement that
the “votes were equally divided (7 to 7) and the necessary majority
was not obtained.”  I should point out, however, that while seven
(7) justices4  voted to invalidate certain provisions of  IPRA, only
six (6) “sustained the validity of  the challenged provisions of
R.A. 8371.”5   On the other hand, Justice Mendoza “voted to
dismiss the Petition solely on the ground that it [did] not raise a
justiciable controversy and petitioners [did] not have standing to
question the constitutionality of  R.A. 8371.”

This “indecisive Decision” was lamented by Justice Cruz in
his column in the Philippine  Daily  Inquirer  on February 10,
2001.  He wrote:

I am not criticizing the Supreme Court for another cop-
out because I realize the case raised many controversial
questions that are not easily resolved.  I do wish, however,
that at least one of  the justices had moved to one or
the other side (either for granting or dismissing the
petition on the merits) and, thus, made possible a decisive
ruling.

The petition having been dismissed simply because no
majority vote was obtained for either side, the merits
of the case remain unresolved and are still hanging in the
air.
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The questions raised in the IPRA case involve many vital
constitutional provisions dealing with the national
patrimony and the power conferred by the fundamental
law on the State over the natural resources of  the Philippines.
There is total agreement among the parties that the
indigenous peoples deserve the compassion and protection
of  the government.  They disagree only on how such
solicitude should be extended without violating the
Constitution.

The motion for reconsideration of the indecisive resolution
is not likely to result in a more conclusive decision on the
merits.  Justices can be unbudging in their opinions.  The
recent appointment of the 15th justice may not solve the
stalemate either.  Not having participated in the
deliberations of  the case, Justice Angelina Sandoval-
Gutierrez is not qualified to vote on it.

Be that as it may, the justices spent many long hours studying,
reflecting and deliberating on the various aspects of this
controversy.  If  only to demonstrate the magistrates’ writing
prowess, reasoning ability, depth of  research and fealty to duty, I
will now summarize as best as I can the written opinions rendered
in the case.  This summary is useful not only to students of  law,
but also for future reference when similar challenges are posed
against IPRA, particularly when the composition of  the Court
will have changed.6

VVVVV.  .  .  .  .  TTTTTHEHEHEHEHE K K K K KAPUNAPUNAPUNAPUNAPUNANANANANAN O O O O OPINIONPINIONPINIONPINIONPINION

The Separate Opinion of  Justice Santiago M. Kapunan was
circulated amongst the justices as a draft ponencia because the
case had initially been raffled to him for study and report.

He began his piece by presenting a “historical backdrop on
the indigenous peoples.”  He recalled that they “were already
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plowing our soil and hunting our forests” long before “the
Spaniards set foot in these islands.”  I thought that this prologue
was made to underscore the fact that their claims of  ownership
had antedated the Regalian doctrine which the Spanish conquerors
used to justify State ownership of  lands of  the public domain
and the natural resources embraced therein.

Justice Kapunan brushed aside all the preliminary issues
mentioned earlier, even if favorable to the outright dismissal of
the Petition.  Instead, he chose to meet head-on the substantive
issues.  He maintained that the assailed IPRA provisions were
constitutional in all respects because of  the following reasons:

1. On the basis of  Cariño v. Insular Government 7  
in which

the U.S. Supreme Court reversed our own Court, i.e., “a claim
of ownership since time immemorial and independent of any
grant from the Spanish crown [is] an exception to the theory
of  jura regalia.”  By virtue of  the colonial laws of  Spain, “the
Spanish Crown was considered to have acquired dominion
only over the unoccupied and unclaimed portions of  our
islands.”  The Treaty of Paris of December 10, 1898 “did not
impair any right to property existing at the time.”

2. Even our various Constitutions (1935, 1973 and 1987) have
respected “the fundamental rule against the diminution of
existing rights,” which include the rights of  ownership by
indigenous peoples over their ancestral lands and domains.

3. Section 5, Article XII of  the 1987 Constitution grants
Congress the power to “provide for the applicability of
customary laws governing property rights or relations in
determining the ownership and extent of  ancestral domains.”
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4. The provisions of  the Constitution on State ownership of
public lands and natural resources “should be read together
with the other provisions thereof, which firmly recognize the
rights of  indigenous peoples,” like Section 22, Article II;
Section 5, Article XII; Sections 1 and 6, Article XIII; Section
17, Article XIV; and Section 12, Article XVI.

5. Section 3(a) of IPRA does not recognize or confer on the
indigenous peoples any right of  ownership over natural
resources.  “It merely defines the coverage of  ancestral
domains.”  The phrase, “private but community” property,  is
“merely descriptive of the indigenous peoples’
concept of ownership as distinguished from that of  the Civil
Code.”

6. IPRA does not bestow ownership of  natural resources.  On
this point, which in effect argues for the grant of the Petition,
Justice Kapunan explained:

That IPRA is not intended to bestow ownership over natural
resources to the indigenous peoples is also clear from the
deliberations of the Bicameral Conference Committee on
Section 7 which recites the rights of indigenous peoples
over their ancestral domains, to wit:

CHAIRMAN FLAVIER:  Accepted. Section 8 8 [on] rights
to ancestral domain, this is where we transferred the
other provision, but here itself  –

HON. DOMINGUEZ:  Mr. Chairman, if  I may be allowed
to make a very short statement.  Earlier, Mr. Chairman,
wwwwwe hae hae hae hae havvvvve decided to re decided to re decided to re decided to re decided to remoemoemoemoemovvvvve the pre the pre the pre the pre the prooooovisions onvisions onvisions onvisions onvisions on
natural resources because we all agree that thatnatural resources because we all agree that thatnatural resources because we all agree that thatnatural resources because we all agree that thatnatural resources because we all agree that that
belongs to the State.  belongs to the State.  belongs to the State.  belongs to the State.  belongs to the State.  Now, the plight or the rights
of those indigenous communities living in forest[s] and
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areas where it could be exploited by mining, by dams [-
] so can we not also provide a provision to give [-]
protection or [-] rights for them to be consulted before
any mining should be done in their areas, any logging
done in their areas or any dam construction because this
has been disturbing our people, especially in the
Cordillera.  So, if there could be, if our lawyers or the
secretariat could just propose a provision for
incorporation here so that maybe the right to
consultation and the right to be compensated when
there are damages within ancestral lands x x x

CHAIRMAN FLAVIER: Yes, very well taken, but to the best
of my recollection, both are already considered in
subsequent sections which we are now looking [at].

HON. DOMINGUEZ:  Thank you.

CHAIRMAN FLAVIER:  First of  all, there is a line that
gives priority use for the indigenous people[s] where
they are.  Number two, in terms of  the mines, there is a
need for prior consultation of source which is here
already.  So, anyway, it is on the record that you want
to make sure that the secretariat takes note of those
two issues and my assurance is that [they are] already
there and I will make sure that they cross check.

HON. ADAMAT:  I second that, Mr. Chairman.

CHAIRMAN FLAVIER:  Okay, thank you.  So we now move
to Section 8. There is a Senate version you do not have
and if you agree we will adopt that.9  (emphasis
supplied)

Further, Section 7 makes no mention of  any right of
ownership of  the indigenous peoples over the natural
resources.  In fact, Section 7(a) merely recognizes the
‘right to claim ownership over lands, bodies of  water
traditionally and actually occupied by indigenous peoples,
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sacred places, traditional hunting and fishing grounds,
and all improvements made by them at any time within
the domains.’  Neither does Section 7(b), which enumerates
certain rights of  the indigenous peoples over the
natural resources found within their ancestral domains,
contain any recognition of  ownership vis-à-vis the natural
resources.

What is evident is that the IPRA protects the indigenous
peoples’ rights and welfare in relation to the natural resources
found within their ancestral domains,10  including
preservation of the ecological balance therein and the need
to ensure that the indigenous peoples will not be unduly
displaced when State-approved activities, involving the
natural resources located therein, are undertaken.

Finally, the concept of  native title to natural rnatural rnatural rnatural rnatural resouresouresouresouresourcescescescesces,
unlike native title  to landlandlandlandland, has not been recognized in the
Philippines. NCIP and Flavier, et al., invoke the case
of  Reavis v. Fianza11  in support of  their thesis that
native title to natural resources has been upheld in
this jurisdiction.12   They insist that “it is possible for
rights over natural resources to vest in a private (as opposed
to a public) holder if these were held prior to the
1935 Constitution.”13   However, a judicious examination
of  Reavis reveals that, contrary to the position of
NCIP and Flavier, et al., the Court did not recognize
native title to natural resources.  Rather, it merely upheld
the right of  the indigenous peoples to claim ownership of
minerals under the Philippine Bill of 1902under the Philippine Bill of 1902under the Philippine Bill of 1902under the Philippine Bill of 1902under the Philippine Bill of 1902.

While, as previously discussed, native title to landlandlandlandland or  private
ownership by Filipinos of     land by vir tue of  time
immemorial possession in the concept of  an owner
was acknowledged and recognized as far back during the
Spanish colonization of the Philippines, there was no
similar favorable treatment as regards natural resources.  The
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unique value of  natural resources has been acknowledged
by the State and is the underlying reason for its consistent
assertion of  ownership and control over said natural
resources from the Spanish regime up to the present.14

Natural resources, especially minerals, were considered
by Spain as an abundant source of  revenue to finance
its battles in wars against other nations.  Hence,
Spain, by asser ting  its ownership over minerals
wherever these may be  found, whether in public or
private lands, recognized the separability of  title over
lands and that over minerals which may be found
therein.15

On the other hand, the United States viewed natural
resources as a source of  wealth for its nationals. As the owner
of  natural resources over the Philippines after the latter’s
cession from Spain, the United States saw it fit to allow
both Filipino and American citizens to explore and exploit
minerals in public lands, and to grant patents to private
mineral lands.  A person who acquired ownership over a
parcel of private mineral land pursuant to the laws then
prevailing  could exclude other persons, even the State,
from exploiting minerals within his property.16   Although
the United States made a distinction between minerals found
in public lands and those found  in private lands, title to
these minerals was, in all cases, sourced from the State.  The
framers of the 1935 Constitution found it necessary to
maintain the State’s ownership over natural resources  to
insure their conservation for future generations of  Filipinos,
to prevent foreign control of the country through economic
domination, and to avoid  situations whereby the Philippines
would become a source of  international conflicts, thereby
posing danger to its internal security and independence.17

The declaration of  State ownership and control over
minerals and other natural resources in the 1935 Constitution
was reiterated in both the 197318  and 1987 Constitutions.19
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Having ruled that the natural resources which may be found
within the ancestral domains belong to the State, the  Court
deems it necessary to clarify that the jurisdiction of the
NCIP with respect to ancestral domains under Section 52[i]
of IPRA extends only to the lands,lands,lands,lands,lands, and not to the naturalnaturalnaturalnaturalnatural
resourcesresourcesresourcesresourcesresources therein.

Section 52[i] provides:

Turnover of  Areas Within Ancestral Domains Managed
by Other Government Agencies. – The Chairperson of
the NCIP shall certify that the area covered is an ancestral
domain.  The Secretaries of  the Department of  Agrarian
Reform, Department of  Environment and Natural
Resources, Department of  Interior and Local Government,
and Department of  Justice, the Commissioner of  the
National Development Corporation, and any other
government agency claiming jurisdiction over the area shall
be notified thereof.  Such notification shall terminate any
legal basis for the jurisdiction previously claimed.”

I have no disagreement with the above exposition.  Verily, in
all the Opinions rendered, there seems to be a general
understanding that natural resources within ancestral domains were
“not bestowed” by IPRA on the indigenous peoples.

Justice Kapunan concedes (and I agree) that the Constitution
allows “small-scale utilization (not ownership) of natural resources
by its citizens.”

7. The due process clause is not violated by IPRA,which
recognizes vested rights and “does not annul any and all
Torrens titles within areas claimed as ancestral lands or
ancestral domains.”

8. Neither does the grant of  any power to NCIP violate due
process and equal protection, because there are sufficient
safeguards against the abuse of its prerogatives.
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9. The recognition and the use of  customary law is not novel,
as even the Civil Code20  and other laws21  provide for it.

10. The characterization of  NCIP as “lateral but autonomous
x x x does not remove said body from the President’s control
and supervision.”

VI.  VI.  VI.  VI.  VI.  TTTTTHEHEHEHEHE P P P P PUNOUNOUNOUNOUNO O O O O OPINIONPINIONPINIONPINIONPINION

Justice Reynato S. Puno prefaced his ninety (90) page Separate
Opinion with a discourse on the (1) development of the
Regalian Doctrine, (2) history of  the indigenous peoples
and their concept of  ownership, and (3) legislative history of
IPRA.

Tackling the substantive issues, he explained that IPRA had
granted indigenous cultural communities (ICCs) and
indigenous peoples (IPs) a “distinct kind of  ownership over
ancestral domains and ancestral lands,” one that was different from
the civil law concept.  It did not include the right to alienate the
property.  Hence, such ownership should not have been confused
with the ban on private ownership of  public domains and natural
resources.

The rights of the ICCs/IPs to their ancestral domains and
ancestral lands may be acquired in two modes: (1) by native
title over both ancestral lands and domains; or (2) by Torrens
title under the Public Land Act and Land Registration Act
with respect to ancestral lands only.

Native title refers to ancestral lands and domains that “have
never been public lands.”  This definition was recognized in Cariño
v.  Insular Government, which was also cited by Justice Kapunan.
Justice Puno dug deep into the rationale of  this case, comparing
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it with that used in the ancestral claims of the American Indians.
He wrote:

The American judiciary struggled for more thanThe American judiciary struggled for more thanThe American judiciary struggled for more thanThe American judiciary struggled for more thanThe American judiciary struggled for more than
200 years with the ancestral land claims of200 years with the ancestral land claims of200 years with the ancestral land claims of200 years with the ancestral land claims of200 years with the ancestral land claims of
indigenous Americans.indigenous Americans.indigenous Americans.indigenous Americans.indigenous Americans.2222222222           And two things are clear. FirstFirstFirstFirstFirst,
aboriginal title is recognized.  Second, Second, Second, Second, Second, indigenous property
systems are also recognized.  From a legal point of   view,
certain benefits can be drawn from a comparison
of Philippine IPs to Native Americans.23   Despite the
similarities between native title and aboriginal  title,
however, there are at present  some misgivings on whether
jurisprudence on American Indians may be cited
authoritatively in the Philippines.  The U.S. recognizes
the possessory rights of  the Indians over their land; title
to the land, however, is deemed to have passed to the U.S.
as successor of  the discoverer.  The  aboriginal title of
ownership is not specifically recognized  as ownership by
action authorized by Congress.24   The protection of
aboriginal title merely guards against encroachment by
persons other than the Federal Government.25  Although
there are criticisms against the refusal to recognize the
Native Americans’ ownership of  these lands,26  the power
of  the State to extinguish these titles has remained firmly
entrenched.27

Under the IPRA, the Philippine State is not barred from
asserting sovereignty over the ancestral domains and ancestral
lands.28   The IPRA, however, is still in its infancy and any
similarities between its application in the Philippines vis-à-
vis American Jurisprudence on aboriginal title will depend
on the peculiar facts of each case.

Citing the National Economy and Patrimony provisions
of the 1987 Constitution, he argued that ancestral lands and
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domains were not included in lands of  the public domain.  In
his words:

Thus, ancestral lands and ancestral domains areThus, ancestral lands and ancestral domains areThus, ancestral lands and ancestral domains areThus, ancestral lands and ancestral domains areThus, ancestral lands and ancestral domains are
not parnot parnot parnot parnot part oft oft oft oft of  the lands of the lands of the lands of the lands of the lands of  the pub the pub the pub the pub the public domain.  lic domain.  lic domain.  lic domain.  lic domain.  TTTTTheyheyheyheyhey
are private and belong to the ICCsare private and belong to the ICCsare private and belong to the ICCsare private and belong to the ICCsare private and belong to the ICCs/IPs.  SectionIPs.  SectionIPs.  SectionIPs.  SectionIPs.  Section
3 of3 of3 of3 of3 of  Ar Ar Ar Ar Articticticticticle XII le XII le XII le XII le XII on National Economy and Patrimony
of the 1987 Constitution classifies lands of the public
domain into four categories: (a) agricultural, (b) forest or
timber, (c) mineral lands,  and (d) national parks.  SectionSectionSectionSectionSection
5 5 5 5 5 of  the same Arsame Arsame Arsame Arsame Articticticticticle XIIle XIIle XIIle XIIle XII mentions ancestral lands and
ancestral domains, but  it does not classify them under any
of  the said four categories.       TTTTTo co co co co classify them as publassify them as publassify them as publassify them as publassify them as publicliclicliclic
lands under any one of the four classes will renderlands under any one of the four classes will renderlands under any one of the four classes will renderlands under any one of the four classes will renderlands under any one of the four classes will render
the entirthe entirthe entirthe entirthe entire IPRA lae IPRA lae IPRA lae IPRA lae IPRA law a nullityw a nullityw a nullityw a nullityw a nullity. . . . . The spirit of  the IPRA
lies in the distinct concept of ancestral domains and ancestral
lands. The IPRA addresses the major problem of   the
ICCs/IPs which is loss of land. Land and space
are of  vital concern in terms of  sheer survival of  the
ICCs/IPs.29

The 1987 Constitution mandates the State toThe 1987 Constitution mandates the State toThe 1987 Constitution mandates the State toThe 1987 Constitution mandates the State toThe 1987 Constitution mandates the State to
“protect the rights of indigenous cultural“protect the rights of indigenous cultural“protect the rights of indigenous cultural“protect the rights of indigenous cultural“protect the rights of indigenous cultural
communities to their ancestral lands” and x x xcommunities to their ancestral lands” and x x xcommunities to their ancestral lands” and x x xcommunities to their ancestral lands” and x x xcommunities to their ancestral lands” and x x x
“Cong“Cong“Cong“Cong“Congrrrrress [to] press [to] press [to] press [to] press [to] prooooovide fvide fvide fvide fvide for the applicability ofor the applicability ofor the applicability ofor the applicability ofor the applicability of
customarcustomarcustomarcustomarcustomary lay lay lay lay laws x x x in deterws x x x in deterws x x x in deterws x x x in deterws x x x in determining  the omining  the omining  the omining  the omining  the ownershipwnershipwnershipwnershipwnership
and eand eand eand eand extent ofxtent ofxtent ofxtent ofxtent of  ancestral domain. ancestral domain. ancestral domain. ancestral domain. ancestral domain.”””””3030303030 It is the It is the It is the It is the It is the
recognition of the ICCsrecognition of the ICCsrecognition of the ICCsrecognition of the ICCsrecognition of the ICCs/IPs’ distinct rights ofIPs’ distinct rights ofIPs’ distinct rights ofIPs’ distinct rights ofIPs’ distinct rights of
ooooownership ownership ownership ownership ownership ovvvvver their ancestral domains and landser their ancestral domains and landser their ancestral domains and landser their ancestral domains and landser their ancestral domains and lands
that breathes life into this constitutional mandate.that breathes life into this constitutional mandate.that breathes life into this constitutional mandate.that breathes life into this constitutional mandate.that breathes life into this constitutional mandate.
(boldface in the original)

The indigenous concept of  ownership and its relation to
customary law were explained by Justice Puno, as follows:

Ownership of ancestral domains by native title does not
entitle the ICCP/IP to a Torrens title, but to a Certificate
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of  Ancestral Domain Title (CADT).  The CADT formally
recognizes the indigindigindigindigindigenousenousenousenousenous concept of  ownership of  the
ICCs/IPs over their ancestral domain.  Thus:

Sec. 5. Indigenous concept of  ownership. –
Indigenous concept of  ownership sustains the view
that ancestral domains and all resources found
therein shall serve as the material bases of their
cultural integrity.  The indigenous concept of
ownership generally holds that ancestral domains
are the ICCs/IPs’ private but  community property
which belongs to all generations and therefore
cannot be sold, disposed [of] or destroyed. It
likewise covers sustainable traditional resource rights.

TTTTThe rights ofhe rights ofhe rights ofhe rights ofhe rights of  o o o o ownership and possession ofwnership and possession ofwnership and possession ofwnership and possession ofwnership and possession of  the the the the the
ICCsICCsICCsICCsICCs/IPs to their ancestral domains is held underIPs to their ancestral domains is held underIPs to their ancestral domains is held underIPs to their ancestral domains is held underIPs to their ancestral domains is held under
the indigthe indigthe indigthe indigthe indigenous conceenous conceenous conceenous conceenous concept ofpt ofpt ofpt ofpt of  o o o o ownershipwnershipwnershipwnershipwnership. . . . . TTTTThis concehis concehis concehis concehis conceptptptptpt
maintains the view that ancestral domains are themaintains the view that ancestral domains are themaintains the view that ancestral domains are themaintains the view that ancestral domains are themaintains the view that ancestral domains are the
ICCsICCsICCsICCsICCs/IPs priIPs priIPs priIPs priIPs privvvvvate bate bate bate bate but community prut community prut community prut community prut community properoperoperoperoper tytytytyty. It is. It is. It is. It is. It is
pripripripriprivvvvvate simplate simplate simplate simplate simply because it is not pary because it is not pary because it is not pary because it is not pary because it is not part oft oft oft oft of  the pub the pub the pub the pub the publicliclicliclic
domain.  But its pridomain.  But its pridomain.  But its pridomain.  But its pridomain.  But its privvvvvate cate cate cate cate character ends therharacter ends therharacter ends therharacter ends therharacter ends there.  e.  e.  e.  e.  TTTTThehehehehe
ancestral domain is oancestral domain is oancestral domain is oancestral domain is oancestral domain is owned in common bwned in common bwned in common bwned in common bwned in common by the ICCsy the ICCsy the ICCsy the ICCsy the ICCs
IPs and not bIPs and not bIPs and not bIPs and not bIPs and not by one pary one pary one pary one pary one particular person.  ticular person.  ticular person.  ticular person.  ticular person.  The  IPRA
itself  provides that areas within the ancestral domains,
whether  delineated or not, are presumed to be communally
held.31  TTTTThese communal rights, hohese communal rights, hohese communal rights, hohese communal rights, hohese communal rights, howwwwweeeeevvvvvererererer, ar, ar, ar, ar, are note note note note not
eeeeexactlxactlxactlxactlxactly the same as co-oy the same as co-oy the same as co-oy the same as co-oy the same as co-ownership rights under thewnership rights under thewnership rights under thewnership rights under thewnership rights under the
CiCiCiCiCivil Code.vil Code.vil Code.vil Code.vil Code.3232323232      Co-ownership gives any co-owner the  right
to demand partition of  the property held in common.
The Civil Code expressly provides that “[n]o co-owner
shall be obliged to remain in the co-ownership.”  Each co-
owner may demand at any time the partition of  the thing
in common, insofar as his  share is concerned.33   To allow
such a right over ancestral domains may be destructive not
only of  customary law of  the community, but of  the very
community itself.34
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Communal rights oCommunal rights oCommunal rights oCommunal rights oCommunal rights ovvvvver land arer land arer land arer land arer land are not the same ase not the same ase not the same ase not the same ase not the same as
corcorcorcorcorporate rights oporate rights oporate rights oporate rights oporate rights ovvvvver rer rer rer rer real preal preal preal preal properoperoperoperoper tytytytyty, muc, muc, muc, muc, much lessh lessh lessh lessh less
corporate condominium rights.  corporate condominium rights.  corporate condominium rights.  corporate condominium rights.  corporate condominium rights.  A corporation can
exist only for a maximum of fifty (50) years subject to an
extension of another fifty (50) years in any single instance.35

Every stockholder has the right to disassociate himself from
the corporation.36  Moreover, the corporation itself  may
be dissolved voluntarily or involuntarily.37

Communal rights to the land are held not only byCommunal rights to the land are held not only byCommunal rights to the land are held not only byCommunal rights to the land are held not only byCommunal rights to the land are held not only by
the present possessors of the land, but extends tothe present possessors of the land, but extends tothe present possessors of the land, but extends tothe present possessors of the land, but extends tothe present possessors of the land, but extends to
all generations of the ICCsall generations of the ICCsall generations of the ICCsall generations of the ICCsall generations of the ICCs/IPs, past, present andIPs, past, present andIPs, past, present andIPs, past, present andIPs, past, present and
futurfuturfuturfuturfuture, to the domain. e, to the domain. e, to the domain. e, to the domain. e, to the domain. This is the reason why the ancestral
domain must be kept within the ICCs/IPs themselves.  The
domain cannot be transferred, sold or conveyed to other
persons.  It belongs to the ICCs/IPs as a community.

Ancestral lands are also held under the indigenousAncestral lands are also held under the indigenousAncestral lands are also held under the indigenousAncestral lands are also held under the indigenousAncestral lands are also held under the indigenous
conceconceconceconceconcept ofpt ofpt ofpt ofpt of  o o o o ownershipwnershipwnershipwnershipwnership.  .  .  .  .  The lands are communal.  These
lands, however, may be transferred subject to the
following limitations: (a) only to the members of  the
same ICCs/IPs; (b) in accord with customary laws and
traditions; and (c) subject to the right of redemption
of the ICCs/IPs for a period of fifteen (15) years if the
land was transferred to a non-member of  the ICCs/IPs.

Following the constitutional mandate that “customary
laws govern property rights or relations in determining
the ownership and extent of  ancestral domains,”38  thethethethethe
IPRA, by legislative fiat, introduces a new  conceptIPRA, by legislative fiat, introduces a new  conceptIPRA, by legislative fiat, introduces a new  conceptIPRA, by legislative fiat, introduces a new  conceptIPRA, by legislative fiat, introduces a new  concept
ofofofofof  o o o o ownershipwnershipwnershipwnershipwnership.  .   .   .   .   TTTTThis is a concehis is a concehis is a concehis is a concehis is a concept that has longpt that has longpt that has longpt that has longpt that has long
eeeeexisted under customarxisted under customarxisted under customarxisted under customarxisted under customary lay lay lay lay lawwwww.39

Custom, from which customary law is derived, isCustom, from which customary law is derived, isCustom, from which customary law is derived, isCustom, from which customary law is derived, isCustom, from which customary law is derived, is
also recognized under the Civil Code as a sourcealso recognized under the Civil Code as a sourcealso recognized under the Civil Code as a sourcealso recognized under the Civil Code as a sourcealso recognized under the Civil Code as a source
ofofofofof  la la la la lawwwww.....40      Some articles of  the Civil Code expressly provide
that custom should be applied in cases where no codal
provision is applicable.41   In other words, in the absence of
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any applicable provision in the Civil Code, custom, when
duly proven, can define  rights and liabilities.42

CustomarCustomarCustomarCustomarCustomary lay lay lay lay lawwwww is a primarprimarprimarprimarprimaryyyyy, , , , , not secondary, source of
rights under the IPRA and uniquely applies to ICCs/IPs.
Its recognition does not depend on the absence ofIts recognition does not depend on the absence ofIts recognition does not depend on the absence ofIts recognition does not depend on the absence ofIts recognition does not depend on the absence of
a specifa specifa specifa specifa specific pric pric pric pric prooooovision in the civision in the civision in the civision in the civision in the civil lavil lavil lavil lavil lawwwww. . . . . The indigenous
concept of  ownership under customary law is specifically
acknowledged and recognized, and co-exists with the civil
law concept and the laws on land titling and land
registration.43

To be sure, the indigthe indigthe indigthe indigthe indigenous conceenous conceenous conceenous conceenous concept ofpt ofpt ofpt ofpt of  o o o o ownershipwnershipwnershipwnershipwnership
eeeeexists exists exists exists exists evvvvven without a paper title. en without a paper title. en without a paper title. en without a paper title. en without a paper title. The CADT is merely
a “formal recognition” of  native title. This is clear from
Section II of the IPRA, to wit:

Sec. 11.  Recognition of  Ancestral Domain Rights.
– The rights of  ICCs/IPs to their ancestral domains
by virtue of  Native Title shall be recognized and
respected.  Formal recognition, when solicited by
ICCs/IPs concerned, shall be embodied in a
Certificate of  Ancestral Domain Title (CADT),
which shall recognize the title of  the concerned
ICCs/IPs over the territories identified and
delineated.

The moral import of  ancestral domain, natinatinatinatinativvvvve land e land e land e land e land or
being natibeing natibeing natibeing natibeing nativvvvve e e e e is “belongingness” to the land, being people
of the land – by sheer force of having sprung from the
land since time beyond recall, and the faithful nurture of
the land by the sweat of  one’s brow.  This is fidelity of
usufructuary relation to the land – the possession of
stewardship through perjuring, intimate tillage, and the
mutuality of blessings between man and land; from man,
care for land; from the land, sustenance for man.44  (boldface
in the original)
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Like Justice Kapunan, Justice Puno conceded that “there is
nothing in the [IPRA] that grants to the ICCs/IPs ownership
over the natural resources within their ancestral domains.”  Thus,
Section 1, Part II, Rule III of  the Implementing Rules – insofar
as it grants ICCs/IPs “rights of  ownership over x x x natural
resources” – is unconstitutional.  These rights of ownership “take
the form of  management or stewardship,” which contemplates
“small-scale utilization” of natural resources.  Under Section 57
of  IPRA, they have priority over the harvesting, extraction,
development or exploitation of  “large-scale utilization” of  any
natural resources within such domains.

TTTTTo ro ro ro ro reiterate, in the lareiterate, in the lareiterate, in the lareiterate, in the lareiterate, in the larggggge-scale utilization ofe-scale utilization ofe-scale utilization ofe-scale utilization ofe-scale utilization of  natural natural natural natural natural
resources within the ancestral domains, the State,resources within the ancestral domains, the State,resources within the ancestral domains, the State,resources within the ancestral domains, the State,resources within the ancestral domains, the State,
as oas oas oas oas owner ofwner ofwner ofwner ofwner of  these r these r these r these r these resouresouresouresouresources, has fces, has fces, has fces, has fces, has four (4) options:our (4) options:our (4) options:our (4) options:our (4) options:
(1) It ma(1) It ma(1) It ma(1) It ma(1) It mayyyyy, of, of, of, of, of  and b and b and b and b and by itselfy itselfy itselfy itselfy itself, dir, dir, dir, dir, directlectlectlectlectly undery undery undery undery under taktaktaktaktakeeeee
the development and exploitation of the naturalthe development and exploitation of the naturalthe development and exploitation of the naturalthe development and exploitation of the naturalthe development and exploitation of the natural
resources; or (2) It may recognize the priorityresources; or (2) It may recognize the priorityresources; or (2) It may recognize the priorityresources; or (2) It may recognize the priorityresources; or (2) It may recognize the priority
rights of the ICCsrights of the ICCsrights of the ICCsrights of the ICCsrights of the ICCs/IPs by entering into anIPs by entering into anIPs by entering into anIPs by entering into anIPs by entering into an
agreement with them for such development andagreement with them for such development andagreement with them for such development andagreement with them for such development andagreement with them for such development and
exploitation; or (3) It may enter into an agreementexploitation; or (3) It may enter into an agreementexploitation; or (3) It may enter into an agreementexploitation; or (3) It may enter into an agreementexploitation; or (3) It may enter into an agreement
with a non-member of the ICCswith a non-member of the ICCswith a non-member of the ICCswith a non-member of the ICCswith a non-member of the ICCs/IPs, whetherIPs, whetherIPs, whetherIPs, whetherIPs, whether
natural or juridical, local or foreign; or (4) It maynatural or juridical, local or foreign; or (4) It maynatural or juridical, local or foreign; or (4) It maynatural or juridical, local or foreign; or (4) It maynatural or juridical, local or foreign; or (4) It may
alloalloalloalloallow sucw sucw sucw sucw such non-member to parh non-member to parh non-member to parh non-member to parh non-member to par ticipate in theticipate in theticipate in theticipate in theticipate in the
agreement with the ICCsagreement with the ICCsagreement with the ICCsagreement with the ICCsagreement with the ICCs/IPs.IPs.IPs.IPs.IPs.

The rights granted by the IPRA to the ICCsThe rights granted by the IPRA to the ICCsThe rights granted by the IPRA to the ICCsThe rights granted by the IPRA to the ICCsThe rights granted by the IPRA to the ICCs/IPsIPsIPsIPsIPs
ooooovvvvver the natural  rer the natural  rer the natural  rer the natural  rer the natural  resouresouresouresouresources in their ancestral domainsces in their ancestral domainsces in their ancestral domainsces in their ancestral domainsces in their ancestral domains
mermermermermerelelelelely giy giy giy giy givvvvves the ICCses the ICCses the ICCses the ICCses the ICCs/IPs, as oIPs, as oIPs, as oIPs, as oIPs, as owners and occupantswners and occupantswners and occupantswners and occupantswners and occupants
of the land on which the resources are found, theof the land on which the resources are found, theof the land on which the resources are found, theof the land on which the resources are found, theof the land on which the resources are found, the
right to the small-scale utilization of theseright to the small-scale utilization of theseright to the small-scale utilization of theseright to the small-scale utilization of theseright to the small-scale utilization of these
resources, and at the same time, a priority in theirresources, and at the same time, a priority in theirresources, and at the same time, a priority in theirresources, and at the same time, a priority in theirresources, and at the same time, a priority in their
large-scale development and exploitation.  Sectionlarge-scale development and exploitation.  Sectionlarge-scale development and exploitation.  Sectionlarge-scale development and exploitation.  Sectionlarge-scale development and exploitation.  Section
57 does not mandate the State to automatically57 does not mandate the State to automatically57 does not mandate the State to automatically57 does not mandate the State to automatically57 does not mandate the State to automatically
gigigigigivvvvve priority to the ICCse priority to the ICCse priority to the ICCse priority to the ICCse priority to the ICCs/IPs.  IPs.  IPs.  IPs.  IPs.  TTTTThe State hashe State hashe State hashe State hashe State has
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several options and it is within its discretion toseveral options and it is within its discretion toseveral options and it is within its discretion toseveral options and it is within its discretion toseveral options and it is within its discretion to
ccccchoose whoose whoose whoose whoose whichichichichich option to pursue.  h option to pursue.  h option to pursue.  h option to pursue.  h option to pursue.  Moreover, there is
nothing in the law that gives the ICCs/IPs the right to
solely undertake the large-scale development of  the natural
resources within their domains.  The ICCs/IPs must
undertake such endeavor always underunderunderunderunder State supervision
or control.  This indicates that the State does not lose
control and ownership over the resources even in their
exploitation. Sections   7(b) and 57 of the law simply give
due respect to the ICCs/IPs who, as actual occupants of
the land where the natural resources lie, have traditionally
utilized these resources for their subsistence and survival.
(boldface in the original)

Justice Puno concluded his thesis with this call for an
understanding of the plight of our indigenous brothers:

The struggle of the Filipinos throughout colonial history
had been plagued by ethnic and religious difference[s].
These differences were carried over and magnified by the
Philippine government through the imposition of  a
national legal order that is mostly foreign in origin or
derivation.45 Largely unpopulist, the present legal system has
resulted in the alienation of  a large sector of  society,
specifically, the indigenous peoples. The histories and
cultures of the indigenes are relevant to the evolution of
Philippine culture and are vital to the understanding of
contemporary problems.46  It is through the IPRA that an
attempt was made by our legislators to understand Filipino
society not in terms of  myths and biases, but through
common experiences in the course of  history. The
Philippines became a democracy a centennial ago and the
decolonization process still continues.  If the evolution of
the Filipino people into a democratic society is to truly
proceed democratically, i.e., if  the Filipinos, as a whole,
are to participate fully in the task of  continuing
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democratization,47  it is this Court’s duty to acknowledge
the presence of indigenous and customary laws in the
country and affirm their co-existence with the land laws in
our national legal system.

VII. MVII. MVII. MVII. MVII. MYYYYY S S S S SEPEPEPEPEPARAARAARAARAARATETETETETE O O O O OPINIONPINIONPINIONPINIONPINION

My Separate Opinion was anchored on the submission that R.A.
8371 violated the Constitution for the following reasons:

1. It recognizes or, worse, grants rights of  ownership over
“lands of the public domain, waters, x x x and other
natural resources” which, under Section 2, Article XII
of  the Constitution, “are owned by the State” and
“shall not be alienated.”  I respectfully reject the
contention that “ancestral lands and ancestral domains
are not public lands and have never been owned by the
State.”  Such sweeping statement places substantial
portions of  Philippine territory outside the scope of
the Philippine Constitution and beyond the collective
reach of the Filipino people.  As will be discussed
later, these real properties constitute a third of  the
entire Philippine territory; and the resources, eighty
percent (80%) of the nation’s natural wealth.

2. It defeats, dilutes or lessens the authority of the State
to oversee the “exploration, development, and
utilization of  natural resources,” which the Constitution
expressly requires to “be under the full control and
supervision of  the State.”

True, our fundamental law mandates the protection of
the indigenous cultural communities’ right to their
ancestral lands, but such mandate is “subject to the
provisions of  this Constitution.”48  I concede that
indigenous cultural communities and indigenous peoples
(ICCs/IPs) may be accorded preferential rights to the
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beneficial use of public domains, as well as priority in
the exploration, development and utilization of natural
resources.  Such privileges, however, must be subject to
the fundamental law.

Consistent with the social justice principle of giving
more in law to those who have less in life, Congress,
in its wisdom, may grant preferences and prerogatives
to our marginalized brothers and sisters, subject to the
irreducible caveat that the Constitution must be
respected.  I personally believe in according every
benefit to the poor, the oppressed and the
disadvantaged, in order to empower them to equally
enjoy the blessings of  nationhood.   I cannot,  however,
agree to legitimize perpetual inequality of access to
the nation’s wealth or to stamp the Court’s  imprimatur
on a law that offends and degrades the repository of
the very authority of  this Court – the Constitution
of the Philippines.

I explained that, historically, public domains and natural
resources were owned by the State and could not be alienated or
ceded, as the following shows:

Jura regalia was introduced into our political system upon
the “discovery” and the “conquest” of  our country in the
sixteenth century.  Under this concept, the entire earthly
territory known as the Philippine Islands was acquired and
held by the Crown of  Spain.  The King, as then head of
State, had the supreme power or exclusive dominion over
all our lands, waters, minerals and other natural resources.
By royal decrees, though, private ownership of  real property
was recognized upon the showing of  (1) a title deed; or
(2) ancient possession in the concept of  owner, according
to which a title could be obtained by prescription.49

Refusal to abide by the system and its implementing laws
meant abandonment or waiver of  ownership claims.
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By virtue of  the 1898  Treaty of  Paris, the Philippine
archipelago was ceded to the United States.  The latter
assumed administration of the Philippines and succeeded
to the property rights of  the Spanish crown.  But under
the Philippine Bill of  1902, the U.S. Government allowed
and granted patents to Filipino and U.S. citizens for the
“free and open x x x exploration, occupation and purchase
[of  mines] and the land in which they are found.”50   To a
certain extent, private individuals were entitled to own,
exploit and dispose of mineral resources and other rights
arising from mining patents.

This U.S. policy was, however, rejected by the Philippine
Commonwealth in 1935 when it crafted and ratified our
first Constitution.  Instead, the said Constitution embodied
the Regalian Doctrine, which more definitively declared as
belonging to the State all lands of the public domain,
waters, minerals and other natural resources.51   Although
respecting mining patentees under the Philippine Bill of
1902, it restricted the further exploration, development
and utilization of natural resources, both as to who might
be entitled to undertake such activities and for how long.
The pertinent provision reads:

Section 1 [Art. XIII].  All agricultural, timber,
and mineral lands of the public domain, waters,
minerals, coal, petroleum, and other mineral oils,
all forces of  potential energy, and other natural
resources of the Philippines belong to the State,
and their disposition, exploitation, development,
or utilization shall be limited to citizens of the
Philippines, or to corporations or associations at
least sixty per centum of the capital of which is
owned by such citizens, subject to any existing right,
grant, lease, or concession at the time of the
inauguration of   the Government established under
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this Constitution. Natural resources, with the
exception of public agricultural land, shall not be
alienated, and license, concession, or  lease for the
exploitation, development, or utilization of any
of the natural resources shall be granted for a
period exceeding twenty-five (25) years, renewable
for another twenty-five (25) years, except as to
water rights for irrigation, water supply, fisheries,
or industrial uses other than the development of
water power, in which cases beneficial use may be
the measure and the limit of the grant.

The concept was carried over in the 1973 and 1987
Constitutions.  Hence, Sections 8 and 9, Article XIV of
the 1973 Constitution, state:

Sec. 8  All lands of the public domain, waters,
minerals, coal, petroleum and other mineral oils,
all forces of  potential energy, fisheries, wildlife,
and other natural resources of the Philippines
belong to the State.  With the exception of
agricultural, industrial or commercial, residential,
and resettlement lands of the public domain,
natural resources shall not be alienated and no
license concession, or lease for the exploration,
development, exploitation, utilization of any of
the natural resources shall be granted for a period
exceeding twenty-five (25) years, except as to water
rights for irrigation, water supply, fisheries, or
industrial uses other than the development of water
power, in which cases beneficial use may be the
measure and the limit of the grant.

Sec. 9.  The disposition, exploration, development,
exploitation, or utilization of any of the natural
resources of the Philippines shall be limited to
citizens of the Philippines, or to corporations or
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associations at least sixty per centum of the capital
of  which is owned by such citizens.  The National
Assembly, in the national interest, may allow such
citizens, corporations, or associations to enter into
service contracts for financial, technical,
management, or other forms of  assistance with any
foreign person or entity for the exploration,
development, exploitation, or utilization of any
of the natural resources.  Existing valid and binding
service contracts for financial, technical,
management, or other forms of  assistance are
hereby recognized as such.

Similarly, Section 2, Article XII of  the 1987 Constitution,
provides:

Sec. 2.  All lands of the public domain, waters,
minerals, coal, petroleum, and other mineral oils,
all forces of  potential energy, fisheries, forests or
timber, wildlife, flora and fauna, and other natural
resources are owned by the State.  With the
exception of agricultural lands, all other natural
resources shall not be alienated.  The exploration,
development, and utilization of natural resources
shall be under the full control and supervision of
the State.  The State may directly undertake such
activities, or it may enter into co-production, joint
venture, or production-sharing agreements with
Filipino citizens, or corporations or associations at
least sixty per centum of  whose capital is owned
by such citizens.  Such agreements may be for  a
period not exceeding twenty-five (25) years,
renewable for not more than twenty-five (25) years,
and under such terms   and conditions as may be
provided by law.  In cases of  water rights for
irrigation, water supply, fisheries, or industrial uses
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other than the development of  water power,
beneficial use may be the measure and limit of the
grant.

The State shall protect the nation’s marine wealth
in its archipelagic waters, territorial sea, and
exclusive economic zone, and reserve its use and
enjoyment exclusively to Filipino citizens.

The Congress may, by law, allow small-scale
utilization of natural resources by Filipino citizens,
as well as cooperative fish farming, with priority
to subsistence fishermen and fish workers in rivers,
lakes, bays and lagoons.

The President may enter into agreements with
foreign-owned corporations involving either
technical or financial assistance for large-scale
exploration, development, and utilization of
minerals, petroleum and other mineral oils
according to the general terms and conditions
provided by law, based on real contributions to
the economic growth and general welfare of  the
country.  In such agreements, the State shall
promote the development and use of local
scientific and technical resources.

The President shall notify the Congress of every
contract entered into in accordance with this
provision, within thirty (30) days from its
execution.

The adoption of  the Regalian Doctrine by the Philippine
Commonwealth was initially impelled by the desire to
preserve the nation’s wealth in the hands of  the Filipinos
themselves.  Nationalism was fervent at the time, and our
constitutional framers decided to embody the doctrine in
our fundamental law. Charging the State with the
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conservation of the national patrimony was deemed
necessary for Filipino posterity.  The arguments in
support of  the provision are encapsulated by Aruego as
follows:

[T]he natural resources, particularly the mineral
resources which constituted a great source of
wealth, belonged not only to the generation then,
but also to the succeeding generation and,
consequently, should be conserved for them.52

Thus, after expressly declaring that all lands of the public
domain, waters, minerals, all forces of  energy and other
natural resources belonged to the Philippine State, the
Commonwealth absolutely prohibited the alienation of
these natural resources.  Their disposition, exploitation,
development and utilization were further restricted only
to Filipino citizens and entities that were sixty percent
(60%) Filipino-owned.  The present Constitution even goes
further by declaring that such activities “shall be under the
full control and supervision of  the State.” Additionally, it
enumerates land classifications and expressly states that only
agricultural lands of the public domain shall be alienable.
We quote below the relevant provision.53

Sec. 3.  Lands of the public domain are classified
into agricultural, forest or timber, mineral lands,
and national parks.  Agricultural lands of the public
domain may be further classified by law according
to the uses to which they may be devoted.
Alienable lands of the public domain shall be
limited to agricultural lands.  Private corporations
or associations may not hold such alienable lands
of  the public domain except by lease, for a period
not exceeding twenty-five (25) years, renewable
for not more than twenty-five (25) years, and not
to exceed one thousand hectares in area. x x x
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Mr. Justice Kapunan upholds private respondents and
intervenors in their claim that all ancestral domains and
lands are outside the coverage of  public domain; and that
these properties – including forests, bodies of  water,
minerals and parks found therein – are private and have
never been part of  the public domain because they have
belonged to the indigenous people’s ancestors since time
immemorial.

I submit, however, that all Filipinos, whether indigenous
or not, are subject to the Constitution.  Indeed, no one is
exempt from its all-encompassing provisions.  Unlike the
1935 Charter, which was subject to “any existing right,
grant, lease or concession,” the 1973 and the 1987
Constitutions spoke in absolute terms.  Because of the State’s
implementation of policies considered to be for the
common good, all those concerned have to give up, under
certain conditions, even vested rights of  ownership.

In Republic v. Court of  Appeals,54  this Court said that
once minerals are found even in private land, the State may
intervene to enable it to extract the minerals in the exercise
of  its sovereign prerogrative.  The land is converted into
mineral land and may not be used by any private person,
including the registered owner, for any other purpose that
would impede the mining operations.  Such owner would
be entitled to just compensation for the loss sustained.

In Atok Big-Wedge Mining Company v. Intermediate
Appelate Court (IAC),55  the Court clarified that while
mining claim holders and patentees have exclusive right to
the possession and enjoyment of  the located claim, their
rights are not absolute or strictly one of  ownership.  Thus,
failure to comply with the requirements of  pertinent
mining laws was deemed an abandonment or a waiver of
the claim.
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Verily, as petitioners undauntedly point out, four hundred
years of Philippine political history cannot be set aside or
ignored by IPRA, however well-intentioned it may be.  The
perceived lack of understanding of the cultural minorities
cannot be remedied by conceding the nation’s resources to
their exclusive advantage.  They cannot be more privileged
simply because they have chosen to ignore State laws.  For
having chosen not to be enfolded by statutes on perfecting
land titles, ICCs/IPs cannot now maintain their ownership
of lands and domains by insisting on their concept of
“native title” thereto.  It would be plain injustice to the
majority of Filipinos who have abided by the law and,
consequently, deserve equal opportunity to enjoy the
country’s resources.

Respondent NCIP claims that IPRA does not violate the
Constitution, because  it does  not grant ownership of  public
domains and natural resources to ICCs/IPs. “Rather, it
recognizes and mandates respect for the rights of indigenous
peoples over their ancestral lands and domains that had
never been lands of  the public domain.”56  I say, however,
that such claim finds no legal support. Nowhere in the
Constitution is there a provision that exempts such lands
and domains from its coverage.  Quite the contrary, it
declares that all  lands of the public domain and natural
resources “are owned by the State,” and “with the exception
of agricultural lands, all other natural resources shall not
be alienated.”

As early as Oh Cho v. Director of  Lands,57  the Court
declared as belonging to the public domain all lands not
acquired from the government, either by purchase or by
grant under laws, orders or decrees promulgated by the
Spanish government; or by possessory information under
Act 496 (Mortgage Law).
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On the other hand, Intervenors Flavier, et al.58  differentiate
the concept of  ownership of  ICCs/IPs from that which is
defined in Articles 427 and 428 of the Civil Code.  They
maintain that “[t]here are variation among ethnolinguistic
groups in the Cordillera,” but a fair synthesis of  these refers
to “x x x the tribal right to use the land or to territorial
control x x x, a collective right to freely use the particular
territory x x x [in] the concept of  trusteeship.”

In other words, the “owner” is not an individual. Rather, it
is a tribal community that preserves the property for the
common, but nonetheless exclusive and perpetual benefit
of its members, without the attributes of alienation or
disposition. This concept, however, still perpetually
withdraws such property from the control of  the State
and from its enjoyment by other citizens of  the Republic.
The perpetual and exclusive character of private
respondents’ claims simply make them repugnant to basic
fairness and equality.

Private respondents and intervenors trace their
“ownership”of  ancestral domains and lands to pre-Spanish
conquest.  I should say that, at the time, their claims to
such lands and domains was limited to the surfaces thereof
since their ancestors were agriculture-based.  This must be
the continuing scope of  the indigenous groups’ ownership
claims: limited to land, excluding the natural resources found
within.

In any event, if all that the ICCs/IPs demand is preferential
use – not ownership – of  ancestral domains, then I have
no disagreement.  Indeed, consistent with the Constitution
is IPRA’s Section 5759  – without the too-broad definitions
under Sections 3(a) and (b) – insofar as it grants them
priority rights in harvesting, extracting, developing or
exploiting natural resources within ancestral domains.
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The concerted effort to malign the Regalian Doctrine as a
vestige of the colonial past must fail. Our Constitution
vests the ownership of  natural resources, not in colonial
masters, but in all the Filipino people.  As the protector
of  the Constitution, this Court has the sworn duty to
uphold the tenets of that Constitution – not to dilute,
circumvent or create exceptions to them.

Answering the claims of  Justices Puno and Kapunan that
Cariño “constitutionalized” native titles in the Philippines, I
opined that the ruling was modified or superseded by our 1935,
1973 and 1987 Constitutions.  Its ratio  should be understood as
merely the provision of  a means by which public agricultural
lands may be acquired by citizens.  I stressed that the claim of
Petititoner Cariño referred only to land ownership, “not to the
natural resources underneath or to the aerial and cosmic space
above.”

I disputed the thesis that the indigenous concept of ownership,
being different from the concept found in our Civil Law, should
be allowed over the ancestral domains and lands.  I wrote:

The indigenous concept of  ownership, as defined under
Section 5 of  the law, “holds that ancestral domains are the
ICCs/IPs’ private but community property which belongs
to all generations and therefore cannot be sold, disposed
of  or destroyed.”  Simply put, the law declares that ancestral
domains, including the natural resources found therein, are
owned by ICCs/IPs and cannot be sold, disposed of  or
destroyed.  Not only does it vest ownership, as understood
under the Civil Code; it adds perpetual exclusivity.  This
means that while ICCs/IPs could own vast ancestral domains,
the majority of the Filipinos who are not indigenous can
never own any part thereof.
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On the other hand, Section 3(b)60 of IPRA defines
ancestral lands as referring to “lands occupied, possessed
and utilized by individuals, families and clans of the ICCs/
IPs since time immemorial x x x, under claims of individual
or traditional group ownership, x x x including, but not
limited to, residential lots, rice terraces or paddies, private
forests, swidden farms and tree lots.”  Section 8 recognizes
and protects “the right of  ownership and possession of
ICCs/IPs to their ancestral lands.”  Such ownership need
not be by virtue of  a certificate of  title, but simply by
possession since time immemorial.

I believe these statutory provisions directly contravene
Section 2, Article XII of  the Constitution, more specifically
the declaration that the State owns all lands of  the public
domain, minerals and natural resources -– none of which,
except agricultural lands, can be alienated.  In several cases,
this Court has consistently held that non-agricultural land
must first be reclassified and converted into alienable or
disposable land for agricultural purposes by a positive act
of  the government.61   Mere possession or utilization
thereof, however long, does not automatically convert them
into private properties.62   The presumption is that “all lands
not appearing to be clearly within private ownership are
presumed to belong to the State.  Hence, x x x all applicants
in land registration proceedings have the burden of
overcoming the presumption that the land thus sought to
be registered forms part of  the public domain.  Unless
the applicant succeeds in showing by clear and convincing
evidence that the property involved was acquired by him
or his ancestors either by composition title from the  Spanish
Government or by possessory information  title or any other
means for the proper acquisition of public lands, the
property must be held to be part of  the public domain.
The applicant must present competent and persuasive proof
to substantiate his claim; he may not rely on general
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statements or mere conclusions of  law other than factual
evidence of  possession and title.”63

Respondents insist, and the ponencia agrees, that paragraphs
(a) and (b) of Section 3 are merely definitions and should
not be construed independently of  the other provisions of
the law.  But, precisely, a definition is “a statement of  the
meaning of  a word or word group.”64   It determines or
settles the nature of  the thing or person defined.65   Thus,
after defining a term as encompassing several items, one
cannot thereafter say that the same term should be
interpreted as excluding one or more of the enumerated
items in its definition.  For that would be misleading the
people who would be bound by the law. In other words,
since R.A. 8371 defines ancestral domains as including the
natural resources found therein and further states that
ICCs/IPs own these ancestral domains, then it means that
ICCs/IPs can own natural resources.

In fact, Intervenors Flavier, et al. submit that everything
above and below these ancestral domains, with no specific
limits, likewise belongs to ICCs/IPs.  I say that this theory
directly contravenes the Constitution.  Such outlandish
contention further disregards international law which, by
constitutional fiat, has been adopted as part of  the law of
the land.66

I was especially concerned about the unlimited land areas that
IPRA had included.  It covered vast tracts of  land.  The solicitor
general estimated that ancestral domains covered eighty percent
(80%) of  our mineral resources and between eight (8) and ten
(10) million of  the thirty (30) million hectares of  land in the
country.

Under Section 3, Article XII of  the Constitution, Filipino
citizens may acquire no more than twelve (12) hectares of
alienable public land, whether by purchase, homestead or
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grant.  More than that, but not exceeding five hundred
(500) hectares, they may hold by lease only.

R.A. 8371, however, speaks of  no area or term limits to
ancestral lands and domains.  In fact, by their mere
definitions, they could cover vast tracts of  the nation’s
territory.  The properties under the assailed law cover
everything held, occupied or possessed “by themselves or
through their ancestors, communally or individually since
time immemorial.”  It also includes all “lands which may
no longer be exclusively occupied by [them], but which
they traditionally had access to for their subsistence and
traditional activities, particularly the home ranges of
ICCs/IPs who are still nomadic and/or shifting cultivators.”

Nomadic groups have no fixed area within which they hunt
or forage for food.  As soon as they have used up the resources
of  a certain area, they move to another place or go back to
one they used to occupy.  From year to year, a growing
tribe could occupy and use enormous areas, to which they
could claim to have had “traditional access.”  If  nomadic
ICCs/IPs succeed in acquiring title to their enlarging
ancestral domain or land, several thousands of hectares of
land may yet be additionally delineated as their private
property.

Similarly, the Bangsa Moro people’s claim to their ancestral
land is not based on compounded or consolidated title,
but “on a collective stake to the right to claim what their
forefathers secured for them when they first set foot on
our country.”67   They trace their right to occupy what they
deem to be their ancestral land way back to their ancient
sultans and datus, who settled in many islands that have
become part of  Mindanao.  This long history of  occupation
is the basis of their claim to their ancestral lands.68

Already, as of  June 1998, over 2.5 million hectares have
been claimed by various ICCs/IPs as ancestral domains; and
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over ten thousand hectares, as ancestral lands.69  Based on
ethnographic surveys, the Solicitor General estimates that
ancestral domains cover eighty percent (80%) of our mineral
resources and between eight (8) and ten (10) million of
the thirty (30) million hectares of  land in the country.70

This means that four-fifths of its natural resources and
one-third of  the country’s  land will be concentrated
among twelve (12) million Filipinos constituting one
hundred ten (110) ICCs,71  while over sixty (60) million
other Filipinos constituting the overwhelming majority
will have to share the remaining. These figures indicate a
violation of  the constitutional principle of  a “more
equitable distribution of  opportunities, income, and
wealth” among Filipinos.

Explaining that IPRA had unconstitutionally abdicated the
State’s duty to take full control and supervision of  our natural
resources, I wrote:

Section 2, Article XII of  the Constitution, further provides
that “[t]he exploration, development, and utilization of
natural resources shall be under the full control and
supervision of  the State.”  The State may (1) directly
undertake such activities; or (2) enter into co-production,
joint venture or production-sharing agreements with
Filipino citizens or entities, sixty percent (60%) of whose
capital is owned by Filipinos.72   Such agreements, however,
shall not exceed twenty-five (25) years, renewable for the
same period, and under terms and conditions as may be
provided by law.

But again, R.A. 8371 relinquishes this constitutional power
of full control in favor of ICCs/IPs, insofar as natural
resources found within their territories are concerned.
Pursuant to their rights of  ownership and possession, they
may develop and manage the natural resources, benefit from
and share in the profits from the allocation and the
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utilization thereof.73 And they may exercise such right
without any time limit, unlike non-ICCs/IPs who may do
so only for a period not exceeding twenty-five (25) years,
renewable for a like period.74   Consistent with the
Constitution, the rights of ICCs/IPs to exploit, develop
and utilize natural resources must also be limited to such
period.

In addition, ICCs/IPs are given the right to negotiate
directly the terms and conditions for the exploration of
natural resources,75  a right vested by the Constitution only
in the State. Congress, through IPRA, has in effect
abdicated in favor of  a minority group the State’s power
of  ownership and full control over a substantial part of
the national patrimony, in contravention of  our most
fundamental law.

I make clear, however, that to the extent that ICCs/IPs
may undertake small-scale utilization of  natural resources
and cooperative fish farming, I absolutely have no
objection.  These undertakings are certainly allowed under
the third paragraph of  Section 2, Article XII of  the
Constitution.

Having already tackled the transcendental issues on ownership
and control of ancestral lands and domains, I declined to pass
upon the collateral issues that should be decided only upon the
filing of  justiciable cases by proper parties.  These collateral issues
were:

1. Whether the inclusion of private lands within the
coverage of  ancestral domains would amount to undue
deprivation of  private property;

2. Whether ICCs/IPs may regulate the entry/exit of
migrants;



197IPRA - SOCIAL JUSTICE OR
REVERSE DISCRIMINATION?

2002]

3. Whether ancestral domains were exempt from real
property taxes, special levies and other forms of
exaction;

4. Whether customary laws and traditions of ICCs/IPs
should first be applied in the settlement of  disputes over
their rights and claims;

5. Whether the composition and the jurisdiction of the
National Commission on Indigenous Peoples (NCIP)
violated the due process and equal protection clauses;

6. Whether members of the ICCs/IPs may be recruited into
the armed forces against their will.

In my Epilogue, I expressed my sympathy for the plight of
indigenous peoples and explained why they deserved attention
and assistance. However, I also cautioned on “reverse
discrimination” against the majority of our people.  Indeed, peace
cannot be attained by unjust methods.  I now quote my Epilogue
in full:

Section 5, Article XII of  the Constitution, provides:

Sec. 5. The State, subject to the provisions of  this
Constitution and national development policies
and programs, shall protect the rights of indigenous
cultural communities to their ancestral lands to
ensure their economic, social, and cultural well
being.

The Congress may provide for the applicability
of  customary laws governing property rights and
relations in determining the ownership and extent
of ancestral domain.

Clearly, there are two parameters that must be observed in
the protection of  the rights if  ICCs/IPs: (1) the provisions
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of the 1987 Constitution, and (2) national development
policies and programs.

Indigenous peoples may have long been marginalized in
Philippine politics and society.  This does not, however,
give Congress any license to accord them rights that the
Constitution withholds from the rest of the Filipino
people.  I would concede giving them priority in the use,
the enjoyment and the preservation of  their ancestral lands
and ancestral domains.76  But to grant perpetual ownership
and control of  the nation’s substantial wealth to them, to
the exclusion of other Filipino citizens who have chosen
to live and abide by our previous and present Constitutions,
would be not only unjust, but also subversive of  the Rule
of  Law.

In giving ICCs/IPs rights in derogation of our fundamental
law, Congress is effectively mandating “reverse
discrimination.”  In seeking to improve their lot, it would
be doing so at  the expense of the majority of the Filipino
people.  Such short-sighted and misplaced generosity will
spread the  roots of  discontent and, in the long term, fan
the fires of  turmoil to a conflagration of  national
proportions.

Peace cannot be attained by brazenly and permanently
depriving the many in order to coddle the few, however
disadvantaged they may have been.  Neither can a just society
be approximated by maiming the healthy to place them at
par with the injured.  Nor can the nation survive by
enclaving its wealth for the exclusive benefit of favored
minorities.

Rather, the law must help the powerless by enabling them
to take advantage of  opportunities and privileges that are
open to all and by preventing the powerful from exploiting
and oppressing them.  This is the essence of  social justice
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– empowering and enabling the poor to be able to compete
with the rich and, thus, equally enjoy the blessings of
prosperity, freedom and dignity.

VIII. VIII. VIII. VIII. VIII. TTTTTHEHEHEHEHE     VVVVVITUGITUGITUGITUGITUG O O O O OPINIONPINIONPINIONPINIONPINION

Justice Jose C. Vitug focused his Separate Opinion on Sections
3(a), 7 and 57 of  IPRA.  On these provisions, here is his position
in full:

The petition seeks a declaration by the Court of
unconstitutionality of  certain provisions of  Republic Act
No. 8371, a law that obviously is yet incapable of  exact
equation in its significance to the nation and its people
now and in the generations yet to come.  Republic Act No.
8371, otherwise also known as the Indigenous Peoples’
Rights Act of  1997 (“IPRA”), enacted into law in 1997
and made effective on 22 November 1997, is apparently
intended to be a legislative response to the 1987
Constitution which recognizes the rights of indigenous
cultural communities “within the framework of  national
unity and development”77  and commands the State,
“subject to the prsubject to the prsubject to the prsubject to the prsubject to the prooooovisions ofvisions ofvisions ofvisions ofvisions of  this Constitution and this Constitution and this Constitution and this Constitution and this Constitution and
national denational denational denational denational devvvvvelopment policies and prelopment policies and prelopment policies and prelopment policies and prelopment policies and progogogogograms,rams,rams,rams,rams,” to
protect the rights of indigenous cultural communities to
their ancestral lands in order to ensure their economic, social,
and cultural well-being.78

Among the assailed provisions in IPRA is its Section 3(a),
which defines “ancestral domains” to embrace “all arall arall arall arall areaseaseaseaseas
generally belonging to ICCsgenerally belonging to ICCsgenerally belonging to ICCsgenerally belonging to ICCsgenerally belonging to ICCs/IPs, comprising lands,IPs, comprising lands,IPs, comprising lands,IPs, comprising lands,IPs, comprising lands,
inland winland winland winland winland waters, coastal araters, coastal araters, coastal araters, coastal araters, coastal areas, and natural reas, and natural reas, and natural reas, and natural reas, and natural resouresouresouresouresources,ces,ces,ces,ces,”””””
incincincincincluding luding luding luding luding “ancestral lands,“ancestral lands,“ancestral lands,“ancestral lands,“ancestral lands, f f f f forororororests, pasturests, pasturests, pasturests, pasturests, pasture, re, re, re, re, residential,esidential,esidential,esidential,esidential,
agagagagagricultural, and other lands indiricultural, and other lands indiricultural, and other lands indiricultural, and other lands indiricultural, and other lands individuallviduallviduallviduallvidually oy oy oy oy owned,wned,wned,wned,wned,
wwwwwhether alienabhether alienabhether alienabhether alienabhether alienable and disposable and disposable and disposable and disposable and disposable or otherwise,le or otherwise,le or otherwise,le or otherwise,le or otherwise,”””””
ooooovvvvver wer wer wer wer whichichichichich indigh indigh indigh indigh indigenous cultural communitiesenous cultural communitiesenous cultural communitiesenous cultural communitiesenous cultural communities/
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indigindigindigindigindigenous peoples (“ICCsenous peoples (“ICCsenous peoples (“ICCsenous peoples (“ICCsenous peoples (“ICCs/IPs”) could eIPs”) could eIPs”) could eIPs”) could eIPs”) could exxxxxererererercisecisecisecisecise
virvirvirvirvir tual otual otual otual otual ownership and contrwnership and contrwnership and contrwnership and contrwnership and control.ol.ol.ol.ol.

IPRA effectively withdraws from the publicIPRA effectively withdraws from the publicIPRA effectively withdraws from the publicIPRA effectively withdraws from the publicIPRA effectively withdraws from the public
domain the so-called ancestral domains codomain the so-called ancestral domains codomain the so-called ancestral domains codomain the so-called ancestral domains codomain the so-called ancestral domains covvvvveringeringeringeringering
literallliterallliterallliterallliterally millions ofy millions ofy millions ofy millions ofy millions of  hectar hectar hectar hectar hectares. es. es. es. es. TTTTThe notion ofhe notion ofhe notion ofhe notion ofhe notion of
community prcommunity prcommunity prcommunity prcommunity properoperoperoperoper ty wty wty wty wty would comprould comprould comprould comprould comprehend not onlehend not onlehend not onlehend not onlehend not onlyyyyy
matters ofmatters ofmatters ofmatters ofmatters of  pr pr pr pr proprietaroprietaroprietaroprietaroprietary intery intery intery intery interest, best, best, best, best, but also some fut also some fut also some fut also some fut also some fororororormsmsmsmsms
ofofofofof  self-g self-g self-g self-g self-gooooovvvvvererererernance onance onance onance onance ovvvvver the curer the curer the curer the curer the curvvvvved-out tered-out tered-out tered-out tered-out ter ritorritorritorritorritoryyyyy.....
This concept is elaborated in Section 7 of the law which
states that the “rights of  ownership and possession of  ICCs/
IPs to their ancestral domains shall be recognized and
protected,” subsumed under which would encompass the
right ofright ofright ofright ofright of  o o o o ownership wnership wnership wnership wnership (paragraph a); the right to the right to the right to the right to the right to
develop, control and use lands and natural resources,develop, control and use lands and natural resources,develop, control and use lands and natural resources,develop, control and use lands and natural resources,develop, control and use lands and natural resources,
including the right to neright to neright to neright to neright to negggggotiate the terotiate the terotiate the terotiate the terotiate the terms andms andms andms andms and
conditions for the exploration of natural resourcesconditions for the exploration of natural resourcesconditions for the exploration of natural resourcesconditions for the exploration of natural resourcesconditions for the exploration of natural resources
in the areas for the purpose of ensuring ecological,
environmental protection and conservation measures,
pursuant to national and customary laws (par. b); the rightthe rightthe rightthe rightthe right
to stato stato stato stato stay in the tery in the tery in the tery in the tery in the ter ritories (parritories (parritories (parritories (parritories (par. c); the right to. c); the right to. c); the right to. c); the right to. c); the right to
rrrrreturetureturetureturn to their abandoned lands in case ofn to their abandoned lands in case ofn to their abandoned lands in case ofn to their abandoned lands in case ofn to their abandoned lands in case of
displacement (par. d); the right to regulate entrydisplacement (par. d); the right to regulate entrydisplacement (par. d); the right to regulate entrydisplacement (par. d); the right to regulate entrydisplacement (par. d); the right to regulate entry
ofofofofof  mig mig mig mig migrants (parrants (parrants (parrants (parrants (par. e); the right to c. e); the right to c. e); the right to c. e); the right to c. e); the right to claim parlaim parlaim parlaim parlaim par ts ofts ofts ofts ofts of
ancestral domains previously reserved (par. g); andancestral domains previously reserved (par. g); andancestral domains previously reserved (par. g); andancestral domains previously reserved (par. g); andancestral domains previously reserved (par. g); and
the right to resolve land conflicts in accordancethe right to resolve land conflicts in accordancethe right to resolve land conflicts in accordancethe right to resolve land conflicts in accordancethe right to resolve land conflicts in accordance
primarilprimarilprimarilprimarilprimarily with customary with customary with customary with customary with customary lay lay lay lay law (parw (parw (parw (parw (par. h).  . h).  . h).  . h).  . h).  Concurrently,
Section 57 states that ICCs/IPs shall be given “priority
rights in the harvesting, extraction, development or
exploitation of any natural resources within the ancestral
domains.” TTTTThese prhese prhese prhese prhese prooooovisions ofvisions ofvisions ofvisions ofvisions of  IPRA, in their IPRA, in their IPRA, in their IPRA, in their IPRA, in their
totalitytotalitytotalitytotalitytotality, ar, ar, ar, ar, are, in me, in me, in me, in me, in my viewy viewy viewy viewy view, bey, bey, bey, bey, beyond the conteond the conteond the conteond the conteond the context ofxt ofxt ofxt ofxt of
the fundamental lathe fundamental lathe fundamental lathe fundamental lathe fundamental law and virw and virw and virw and virw and vir tualltualltualltualltually amount to any amount to any amount to any amount to any amount to an
undue delegation, if not an unacceptableundue delegation, if not an unacceptableundue delegation, if not an unacceptableundue delegation, if not an unacceptableundue delegation, if not an unacceptable
abdication, ofabdication, ofabdication, ofabdication, ofabdication, of  State authority o State authority o State authority o State authority o State authority ovvvvver a signifer a signifer a signifer a signifer a significanticanticanticanticant
arararararea ofea ofea ofea ofea of  the countr the countr the countr the countr the country and its patrimony and its patrimony and its patrimony and its patrimony and its patrimonyyyyy.....
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Article XII of  the 1987 Constitution expresses that all
“lands of the public domain, waters, minerals, coal,“lands of the public domain, waters, minerals, coal,“lands of the public domain, waters, minerals, coal,“lands of the public domain, waters, minerals, coal,“lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces ofpetroleum, and other mineral oils, all forces ofpetroleum, and other mineral oils, all forces ofpetroleum, and other mineral oils, all forces ofpetroleum, and other mineral oils, all forces of
potential enerpotential enerpotential enerpotential enerpotential energggggyyyyy, f, f, f, f, fisheries, fisheries, fisheries, fisheries, fisheries, forororororest or timberest or timberest or timberest or timberest or timber,,,,,
wildlife, flora and fauna, and other natural resourceswildlife, flora and fauna, and other natural resourceswildlife, flora and fauna, and other natural resourceswildlife, flora and fauna, and other natural resourceswildlife, flora and fauna, and other natural resources
ararararare oe oe oe oe owned bwned bwned bwned bwned by the State,y the State,y the State,y the State,y the State,”””””     and, with the exception of
agricultural lands, “shall not be alienated.“shall not be alienated.“shall not be alienated.“shall not be alienated.“shall not be alienated.”””””          It ordains
that the “e“e“e“e“exploration, dexploration, dexploration, dexploration, dexploration, devvvvvelopment, and utilizationelopment, and utilizationelopment, and utilizationelopment, and utilizationelopment, and utilization
of natural resources shall be under the full controlof natural resources shall be under the full controlof natural resources shall be under the full controlof natural resources shall be under the full controlof natural resources shall be under the full control
and superand superand superand superand supervision ofvision ofvision ofvision ofvision of  the State. the State. the State. the State. the State.”””””7979797979

These provisions had roots in the 1935 Constitution which,
along with some other specific mandates in the 1935
Constitution, forming Article XII under the title,
“Conservation and Utilization of  Natural Resources,” were
derived largely from the report of  the Committee on
Nationalization and Preservation of Lands and Other
Natural Resources.80   According to the Committee report,
among the principles upon which these provisions were based
was “that the land, minerals, forest and other natural
resources constitute the exclusive heritage of the Filipino
Nation,” and should thereby “be preserved for those under
the sovereign authority of  the Nation and for their
posterity.”81  The delegates to the 1934 Constitutional
Convention were of  the unanimous view that the “policy
on natural resources, being fundamental to the nation’s
survival, should not be left to the changing mood of the
lawmaking body.”82

The 1987 Constitution, like the precursor provisions in
the 1935 and 1973 Constitutions, thus expresses this
Regalian Doctrine of  the old, and the Domainial Doctrine
of  the new, that all lands and natural resources belong
to the State, other than those which it recognizes to be
of  private ownership.  ExExExExExcececececept fpt fpt fpt fpt for agor agor agor agor agricultural landsricultural landsricultural landsricultural landsricultural lands
of the public domain which alone may be alienated,of the public domain which alone may be alienated,of the public domain which alone may be alienated,of the public domain which alone may be alienated,of the public domain which alone may be alienated,
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forest or timber, and mineral lands, as well asforest or timber, and mineral lands, as well asforest or timber, and mineral lands, as well asforest or timber, and mineral lands, as well asforest or timber, and mineral lands, as well as
all other natural resources of the country mustall other natural resources of the country mustall other natural resources of the country mustall other natural resources of the country mustall other natural resources of the country must
remain with the State, the exploration, developmentremain with the State, the exploration, developmentremain with the State, the exploration, developmentremain with the State, the exploration, developmentremain with the State, the exploration, development
and utilization of which shall be subject toand utilization of which shall be subject toand utilization of which shall be subject toand utilization of which shall be subject toand utilization of which shall be subject to
its full contrits full contrits full contrits full contrits full control and superol and superol and superol and superol and supervision, vision, vision, vision, vision, albeit allowing it to
enter into co-production, joint venture or production-
sharing agreements, or into agreements with foreign-
owned corporations involving technical or financial
assistance for large-scale exploration, development and
utilization.83

The decision of  the United States Supreme Court in
Cariño v. Insular Government,84  holding that a parcel of
land held since time immemorial by individuals under a
claim of  private ownership is presumed never to have been
public land and cited to downgrade the application of  the
Regalian Doctrine, cannot override the collecticollecticollecticollecticollectivvvvve wille wille wille wille will
of the people of the people of the people of the people of the people expressed in the Constitution.  It is in
them that sovereignty resides and from them that all
government authority emanates.85   It is not, then, for a
court ruling or any piece of  legislation to be conformed
to by the fundamental law, but it is for the former to adapt
to the latter, and it is the soit is the soit is the soit is the soit is the sovvvvvererererereign act that must,eign act that must,eign act that must,eign act that must,eign act that must,
betwbetwbetwbetwbetween them, stand ineen them, stand ineen them, stand ineen them, stand ineen them, stand inviolate.violate.violate.violate.violate.

The second paragraph of  Section 5 of  Article XII of
the Constitution allows Congress to provide “for
the applicability of  customary laws governing property
rights or relations in determining the ownership and
extent of  ancestral domains.”  I do not see this statement
as saying that Congress may enact a law that would
simply express that “customary laws shall govern” and end
it there.  Had it been so, the Constitution could have
itself  easily provided without having to still commission
Congress to do it.  Mr. Chief  Justice Hilario G. Davide, Jr.
has explained this authority of Congress during
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the deliberations of   the 1986 Constitutional Convention,
thus:

Mr. DavideMr. DavideMr. DavideMr. DavideMr. Davide. x x x Insofar as the application of the
customary laws governing property rights or relations in
determining the ownership and extent of  the ancestral
domain is concerned, it is respectfully submitted that the
particular matter must be submitted to Congress. I
understand that the idea of Comm. Bennagen is for the
possibility of the codification of these customary laws.
So before these are codified, we cannot now mandate that
the same must immediately be applicable.  We leave it to
Congress to determine the extent of  the ancestral domain
and the ownership thereof  in relation to whatever may
have been codified earlier.  So, in short, let us not put the
cart ahead of  the horse.86

The constitutional aim, it seems to me, is to getThe constitutional aim, it seems to me, is to getThe constitutional aim, it seems to me, is to getThe constitutional aim, it seems to me, is to getThe constitutional aim, it seems to me, is to get
Congress to look closely into the customary lawsCongress to look closely into the customary lawsCongress to look closely into the customary lawsCongress to look closely into the customary lawsCongress to look closely into the customary laws
and, with specificity and by proper recitals, toand, with specificity and by proper recitals, toand, with specificity and by proper recitals, toand, with specificity and by proper recitals, toand, with specificity and by proper recitals, to
hew them tohew them tohew them tohew them tohew them to, and mak, and mak, and mak, and mak, and make them pare them pare them pare them pare them part oft oft oft oft of, the str, the str, the str, the str, the streameameameameam
ofofofofof  la la la la laws.  ws.  ws.  ws.  ws.  The “due process clause,” as I so understand it in
Tañada vs. Tuvera87  would require an apt publication of  a
legislative enactment before it is permitted to take force
and effect.  So, also, customary laws, when specifically
enacted to become part of  statutory law, must first undergo
that publication to render them correspondingly binding
and effective as such.

UndoubtedlUndoubtedlUndoubtedlUndoubtedlUndoubtedlyyyyy, IPRA has se, IPRA has se, IPRA has se, IPRA has se, IPRA has sevvvvveral geral geral geral geral good points, andood points, andood points, andood points, andood points, and
I would respectfully urge Congress to re-examineI would respectfully urge Congress to re-examineI would respectfully urge Congress to re-examineI would respectfully urge Congress to re-examineI would respectfully urge Congress to re-examine
the lathe lathe lathe lathe lawwwww.  Indeed, the State is e.  Indeed, the State is e.  Indeed, the State is e.  Indeed, the State is e.  Indeed, the State is exhorxhorxhorxhorxhorted to prted to prted to prted to prted to protectotectotectotectotect
the rights of indigenous cultural communities tothe rights of indigenous cultural communities tothe rights of indigenous cultural communities tothe rights of indigenous cultural communities tothe rights of indigenous cultural communities to
their ancestral lands, a task that would entail atheir ancestral lands, a task that would entail atheir ancestral lands, a task that would entail atheir ancestral lands, a task that would entail atheir ancestral lands, a task that would entail a
balancing of interest[s] between their specific needsbalancing of interest[s] between their specific needsbalancing of interest[s] between their specific needsbalancing of interest[s] between their specific needsbalancing of interest[s] between their specific needs
and the imperatives of national interests. and the imperatives of national interests. and the imperatives of national interests. and the imperatives of national interests. and the imperatives of national interests. (boldface
in the original)
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ENDNOTESENDNOTESENDNOTESENDNOTESENDNOTES

1. Quoted from p. 1 of  Justice Santiago M. Kapunan’s Separate
Opinion in G.R. No. 135385, December 6, 2000

2. Petition; Rollo, pp. 16-23.

3. G.R. No. 135385, December 6, 2000, per curiam.

4. Justices Melo, Pardo, Buena, Gonzaga-Reyes and De Leon join
the Separate Opinions of  Justices Panganiban and Vitug.

5. Justice Kapunan’s Opinion was shared by CJ  Davide and JJ
Bellosillo, Quisumbing and Santiago. Justice Puno filed his own
Opinion upholding the law.

6.   Justice Gonzaga-Reyes retired on September 25, 2001; while
Justices Pardo, Buena, De Leon, Melo and Kapunan will do so
in 2002; and Mendoza and Bellosillo in 2003.

7. 41 Phil. 935, February 23, 1909.

8. Should be Section 7.  The Transcript of  Session Proceedings
of the deliberations of the Bicameral Conference Committee
on National Cultural Communities regarding House Bill No.
9125 refers to Section 8, but the Committee was actually
discussing Section 7 on Rights to Ancestral Domains.

9.  Transcript of  Session Proceedings, Bicameral Conference
Committee on National Cultural Communities, October 9,
1997, XIV-2.

10. Sections 7(b) and 57, R.A. 8371.

11. 40 Phil. 1017 (1909), 215 U.S. 16, 54 L. Ed. 72.

12. Ibid.  The facts of  the case were discussed in Fianza v. Reavis (7
Phil. 610 [1909]), thus: Jose Fianza, et al., members of  the
Igorot tribe, claimed that he and his predecessors had, for more
than fifty (50) years prior to 1901, possessed a certain parcel
of  mineral land on which were found two gold mines.  The
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same parcel of  land was also claimed by an American, J.F. Reavies,
who entered the land in 1901 and proceeded to  locate mining
claims according to the mining laws of  the  United States.  The
Philippine Supreme Court held that Fianza, et al., were the
rightful owners of  the mineral lands pursuant to Section 45 of
the Philippine Bill of 1902; which in sum states that where
[persons] have held or worked on their mining claims for a
period equivalent to ten (10) years, evidence of such possession
and working of the claims for such period shall be sufficient to
establish a right to a patent thereto.  On appeal, the United
States Supreme Court affirmed the decision of  the Philippine
Supreme Court and held that the indigenous peoples were the
rightful owners  of  the  contested  parcel of  land,  stating  that
the possession and working by Fianza, et al., of the mining
claim in the Philippine Islands, for the time required under
Section 45 of  Philippine Bill of 1902 to establish the right
to a patent, need not have been under a claim of title.

13. Memorandum of  Intervenors Flavier, et al.; Rollo, p. 918. 

14.  Article   I  of   the  Decree  of   Superior  Civil  Government  of
January  29, 1864 provided that ‘[t]he supreme ownership of
mines throughout the kingdom belong to the Crown and the
King.  They shall not be exploited except by persons who
obtained special grant from this superior government and by
those who may secure it thereafter, subject to this regulation.’
(Francisco, Philippine Laws on Natural Resources, 2nd ed.
[1956], p. 14, citing the unpublished case of  Lawrence v.
Garduno, G.R. No. 19042.)

Article 2 of  the Royal Decree of  May 14, 1867 (the Spanish
Mining Law), the law in force at the time of cession of the
Philippines to the United States, contained a similar declaration,
thus:

The ownership of  the substances enumerated in the
preceding article (among them those of  inflammable nature)
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belongs to the State, and they cannot be disposed of
without an authorization issued by the Superior Civil
Governor.

The Spanish Civil Code contained the following analogous
provisions affirming the State’s ownership over minerals:

Art. 339. Property of  public dominion is –

x x x x x x x x x

2. That belonging exclusively to the State which, without
being of  general public use, is employed in some public
service, or in the development of national wealth, such
as walls, fortresses, and other works for the defense of
the territory, and mines, until granted to private
individuals.

      Art. 350.  The proprietor of  land is the owner of  the
surface and of everything under it and may build, plant
or excavate thereon, as he may see fit, subject to any
existing easements and to the provisions of  the Laws on
Mines and Waters and to police regulations.

After the Philippines was ceded to Spain, the Americans
continued to adhere to the concept of  State ownership of
natural resources.  However, the open and free exploration,
occupation and purchase of mineral deposits and the land where
they may be found were allowed under the Philippine Bill of
1902.  Section 21 thereof stated:

Sec. 21.  That all valuable mineral deposits in public lands
in the Philippine Islands, both surveyed and unsurveyed,
are hereby declared to be free and open to exploration,
occupation and purchase, and the land in which they are
found, to occupation and purchase, by citizens of the
United States, or of  said Islands: Provided, that when on
any lands in said Islands entered and occupied as agricultural
lands under the provisions of  this Act, but not patented,
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mineral deposits have been found, the working of such
mineral deposits is hereby forbidden until the person,
association or corporation who or which has entered and
is occupying such lands shall have paid to the Government
of said Islands such additional sum or sums as will make
the total amount paid for the mineral claim or claims in
which said deposits are located equal to the amount
charged by the Government for the same as mineral claims.

Other natural resources as water and forests were similarly
regarded as belonging to the State during both the Spanish
and American rule in the Philippines, viz:

Article 33 of  the Law of  Waters of  August 3, 1866
defined waters of  public ownership as (1) the waters
springing continuously or intermittently from lands of  the
public domain; (2) the waters of rivers; and (3) the
continuous or intermittent waters of  springs and creeks
running through their natural channels.

Article 1 of  the same law states:

The following are also part of  the national domain open
to public use:

1. The coasts or maritime frontiers of the Philippine
territory with their coves, inlets, creeks, roadsteads,
bays and ports;

2. The coast of the sea, that is, the maritime zone
encircling the coasts, to the full width recognized
by international law.  The State provides for and
regulates the police supervision and the uses of this
zone, as well as the right of refuge and immunity
therein, in accordance with law and international
treaties.

With respect to forests, there are references made regarding
State ownership of  forest lands in Supreme Court decisions.
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(See Director of  Forestry v. Munoz, 23 SCRA 1183, 1198-
1199 [1968]; Director of  Lands v. Abanzado, 65 SCRA 5,
11 [1975]; Mapa v. Insular Government, 10 Phil. 175, 184
[1908]; Montano v. Insular Government, 12 Phil. 572, 584
[1909].)

The State’s ownership over natural resources was embodied in
the 1935, 1973 and 1987 Constitutions.  Section 1, Article
XII of the 1935 Constitution declared:

All agricultural, timber and mineral lands of the public
domain, waters, minerals, coal, petroleum and other mineral
oils, all forces of  potential energy, and other natural
resources of the Philippines belong to the State, and their
disposition, exploitation, development, or utilization shall
be limited to citizens of the Philippines, or to corporations
or associations at least sixty per centum of the capital of
which is owned by such citizens, subject to any existing
right, grant, lease or concession at the time of the
inauguration of  the Government established under this
Constitution.  Natural resources, with the exception of
public agricultural land, shall not be alienated, and no
license, concession or lease for the exploitation or
utilization of any of the natural resources shall be granted
for a period exceeding twenty-five (25) years, renewable
for another twenty-five (25) years, except as to water rights
for irrigation, water supply, fisheries, or industrial uses other
than the development of  water power, in which cases
beneficial use may be the measure and the limit of the
grant.

Section 8, Article XIV of  the 1973 Constitution provided:

All lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces of potential
energy, fisheries, wildlife, and other natural resources of
the Philippines belong to the State.  With the exception
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of agricultural, industrial or commercial, residential, and
resettlement lands of the public domain, natural resources
shall not be alienated, and no license, concession, or lease
for the exploration, development, exploitation, or
utilization of any of the natural resources shall be granted
for a period exceeding twenty-five (25) years, renewable
for not more than twenty-five (25) years, except as to
water rights for irrigation, water supply, fisheries, or
industrial uses other than the development of  water power,
in which cases, beneficial use may be the measure and limit
of the grant.

15. Noblejas, Philippine Law on Natural Resources, 1961
Revised Ed., p. 6.

16. See  Laurel (ed.), Proceedings of the Philippine Constitutional
Convention, Vol. VI, pp. 494-495.

17. Explanatory Note of  the Committee on Nationalization of
Lands and Natural Resources, September 14, 1934, reproduced
in Laurel (ed.), Proceedings of the Philippine Constitutional
Convention, Vol. VII, pp. 464-468; see also de Leon and de
Leon, Jr., Philippine Constitutional Law: Principles and Cases,
Vol. II, pp. 801-802.

18. Section 8, Article XIV.

19. Paragraph 1, Section 2, Article XII of  the  1987 Constitution,
provides:

All lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces of potential
energy, fisheries, forests or timber, wildlife, flora and fauna,
and other natural resources are owned by the State, with
the exception of agricultural lands; all other natural resources
shall not be alienated.  The exploration, development, and
utilization of natural resources shall be under the full
control and supervision of  the State.  The State may directly
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undertake such activities, or it may enter into co-
production, joint  venture, or production-sharing
agreements with Filipino citizens, or corporations and
associations  at least sixty per centum of whose capital is
owned by such citizens.  Such agreements may be for a
period not exceeding twenty-five (25) years, renewable for
not more than twenty-five (25) years, and under such rights
for irrigation, water supply, fisheries, or industrial uses other
than the development of  water power, beneficial use may
be the measure and limit of the grant.

20. Articles XI, XII, Civil Code.
21. Sec. 399, R.A. 7160.

22. North  American  Indians  have  made  much  progress  in
establishing a relationship with the national government and
developing their own laws.  Some have their own government-
recognized Constitutions.  Usually, the recognition of  Indian
tribes depends on whether the tribe  has a reservation.  North
American tribes have reached such  an advanced stage that the
main issues today evolve around complex jurisdictional and
litigation matters.  Tribes have acquired the status of  sovereign
nations within another nation, possessing the right to change
and grow – Jose Paulo Kastrup, The Internationalization of
Indigenous Rights from the Environmental and Human Rights
Perspective, Texas

 
International Law Journal, Vol. 32:97, 104

[1997].

23. Lynch, Native Title, 57 PLJ 293 [1982].

24. Dante Gatmaytan,  Ancestral Domain Recognition  in  the
Philippines: Trends in Jurisprudence and Legislation, 5 Phil.
Nat. Res. L.J. No. 1, pp. 43, 40 [Aug. 1992]; see also Tee
Hit Ton Indians v. U.S., 348 U.S. 272, 99 L. Ed. 320,
75 S. Ct. 313 [1955], reh den 348 U.S., 965, L. Ed. 753,
75 S. Ct. 521.

25. Ibid.
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26. D.  Gatmaytan,  supra,  citing  Churchill,  The   Earth  is  Our
Mother: Struggles for American Indian Land and Liberation
in the Contemporary United States, The State of  Native
America; Genocide, Colonization and Resistance 139 (M. Jaines,
1992); and Indian Law Resource Center, United States Denial
of  Indian Property Rights: A Study in Lawless Power and
Racial Discrimination, Rethinking Indian Law 15 (National
Lawyers Guild, Committee on Native American Struggles,
1982).

27. Dumlao v.  COMELEC,  95 SCRA 392, 400 [1980],  stating
that some earlier decisions of  the U.S. Supreme Court have
held that Congress is subject to the strictures of the Constitution
in dealing with American Indians.  When Indian property is
taken for non-Indian use, the U.S. government is liable for
payment of compensation, and an uncompensated taking may
be enjoined. F. Cohen, Handbook of  Federal Indian Law 217
[1982], citing Shoshone Tribe v. U.S., 299 U.S. 476 [1937];
Choate v. Trapp, 224 U.S. 665 [1912]; and Lane v. Pueblo of
Santa Rosa,  249 U.S. 110 [1919].

28. See Discussion, Part IV (c) (2).

29. Charles  MacDonald, Indigenous Peoples of  the Philippines:
Between Segregation and Integration, Indigenous Peoples of
Asia, pp. 345-350, ed. by R.H. Barnes, A. Gray and B. Kingsbury,
published by the Association of Asian Studies [1995].

30. Section 5, Article XII, 1987 Constitution.

31. Sec. 55, IPRA, provides:

Sec. 55. Communal rights. – Subject to Section 56 hereof,
areas within the ancestral domains, whether delineated or
not, shall be presumed to be communally held: Provided,
That communal rights under this Act shall not be construed
as co-ownership as provided in Republic Act No. 386,
otherwise known as the New Civil Code.
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32. Ibid.

33. Article 494, Civil Code.

34. Antonio M. La Vina, Arguments for Communal Title, Part II,
2 Phil. Nat. Res. L.J. 23 [December 1989].

35. Section 11, Corporation Code.

36. Sections 60-72, Corporation Code.

37. Section 117, Corporation Code.  Please see also La Vina,
Arguments for Communal Title, Part II, 2 Phil. Nat. Res. L.J.
[1989].

38. Section 5, par. 2, Article XII, 1987 Constitution.

39. Customary law is recognized by the Local Government Code
of 1991 in solving disputes among members of the indigenous
communities, viz:

Sec. 412 (c).  Conciliation among members of indigenous
cultural communities. – The customs and traditions of
indigenous cultural communities shall be applied in settling
disputes between members of the cultural communities.

40. Law writes custom into contract – Hongkong & Shanghai Bank
v. Peters, 16 Phil. 284 [1910]. The Civil Code provides:

Art. 11. Customs which are contrary to law, public order
or public policy shall not be countenanced.

Art. 12. A custom must be proved as a fact, according to
the Rules on Evidence.

41. Article 78 on marriages between Mohammedans or pagans who
live in the non-Christian provinces - this is now Art. 33 of  the
Family Code; Art. 118, now Art. 74 of  the Family code on
property relations between spouses; Art. 577 on the usufructuary
of  woodland; Art. 657 on easement of  right of  way for passage
of  livestock; Arts. 678, 1315, 1376, 1522, 1564 and 1577.
Please see Aquino, Civil Code, Vol. 1, p. 25.
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42. Castle Bros. v. Gutierrez Hermanos, 11 Phil. 629 [1908];
In Re: Firm Name of  Ozaeta Romulo, 92 SCRA 1 [1979];
Yao Kee v. Sy-Gonzales, 167 SCRA 736 [1988]; Please see
Aquino, Civil Code, Vol. 1, p. 26 for a list of  other cases.

43. This situation is analogous to the Muslim Code or the Code
of  Muslim Personal Laws (P.D. 1083) which took effect on
February 4, 1977 despite the effectivity of the Civil Code and
the Family Code.  P.D. 1083 governs persons, family relations
and succession among Muslims, the adjudication and settlement
of  disputes, the organization of  the Shari’a Courts, etc.

44. Mariflor P. Pagusara, The Kalinga Ili: Cultural-Ecological
Reflections on Indigenous Theoria and Praxis of  Man-Nature
Relationship, Dakami Ya Nan Dagami, p. 36, Papers and
Proceedings of the 1st Cordillera Multi-Sectoral Land
Congress, 11-14 March 1983, Cordillera Consultative
Committee [1984].

45. Perfecto V. Fernandez, Towards a Definition of  National Policy
on Recognition of  Ethnic Law Within the Philippine Legal
Order, 55 P.L.J. 383, 385 [1980].

46. Samuel K. Tan, A History of  the Philippines, Manila Studies
Association, Inc. and the Philippine National Historical Society,
Inc., p. 6 [1997].

47. Fernandez, supra, at 385, 391.

48. §5, Art. XII, 1987 Constitution.

49. Abaoag v. Director of  Lands, 45 Phil 518 (1923), cited in
petitioners’ Memorandum.

50. Soledad M. Cagampang-de Castro, “The Economic Policies
on Natural Resources Under the 1987 Constitution Revisited,”
Journal of  the Integrated Bar of  the Philippines, Vol. XXV,
Nos. 3 & 4 (1999), p. 51.

51. In a Republican system of  government, the concept of  jura
regalia is stripped of  royal overtones; ownership is vested in the
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State, instead.  (Joaquin G. Bernas, SJ, The Constitution of  the
Republic of  the Philippines: A Commentary, 1996 ed., pp.
1009-1010.)

52. II Aruego, The Framing of  the Philippine Constitution 603,
quoted in Bernas, The Constitution of  the Republic of  the
Philippines: A Commentary, 1996 ed., p. 1010.

53. §3, Art. XII, 1987 Constitution.

54. 160 SCRA 228, 239, April 15, 1988.

55. 261 SCRA 528, September 9, 1996.

56. NCIP’s Memorandum, p. 24.

57. 75 Phil 890, 892, August 31, 1946.

58. Intervenors’ Memorandum, pp. 33 et seq.

59. IPRA: Sec. 57. Natural Resources Within Ancestral Domains.
– The ICCs/IPs shall have priority rights in the harvesting,
extraction, development or exploitation of any natural resources
within the ancestral domains. x x x

60. IPRA: Sec. 3(b). Ancestral Lands - Subject to Section 56
hereof, refers to lands occupied, possessed and utilized by
individuals, families and clans who are members of the ICCs/
IPs since time immemorial, by themselves or through their
predecessors-in-interest, under claims of individual or traditional
group ownership, continuously to the present except when
interrupted by war, force majeure or displacement by force,
deceit, stealth, or as a consequence of  government projects and
other voluntary dealings entered into by government and private
individuals/corporations, including, but not limited to,
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61. Director of  Lands and Director of  Forest Development v.
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Rights Agenda, Vol. 5, No. 7, July and August 2000, pp. 6-7.

68. Ibid.

69. Solicitor General’s Memorandum, p. 3; Rollo, p.651.

70. Ibid., pp. 4-5.

71. Ibid.  See also Datu Vic Saway, “Indigenous Peoples and the
Uplands: A Situationer,” Proceedings of  the 6th Upland NGO
Consultative Conference, 23-27 August 1998, p. 30.

72. Or (3)  in  case  of  large-scale  exploration, development  and
utilization of minerals, enter – through the President – into
“agreements with foreign-owned corporations involving either
technical or financial assistance.”(Miners Association of  the
Philippines, Inc. v. Factoran, Jr., 240 SCRA 100, January 16,
1995.)

73. §7(b), R.A. 7381.

74. §57, ibid.

75. §7(b), ibid.



216 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

76. As stated earlier, §57 of IPRA, insofar as it grants them such
priority, is constitutional.
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Inc. v.  Factoran, Jr., 240 SCRA 100.

84. 41 Phil. 935.

85. CONST., Art. II, §1.

86. 4 Record of  the Constitutional Commission 32.

87. 146 SCRA 446.



IIIIIssues in Open Fssues in Open Fssues in Open Fssues in Open Fssues in Open Forororororumumumumum

I. ANCESTRAL DOMAIN AND ANCESTRAL LAND  .................217
II. BEST PRACTICES  .........................................................................218
III. CHAOS VS. RULE OF LAW  ........................................................220
IV. CLAIMS  ..........................................................................................221
V. EXPLOITATION OF INDIGENOUS PEOPLES  ...........................231
VI. INDIGENOUS JUSTICE SYSTEM  ...............................................232
VII. JAVELLANA CASE  .........................................................................233
VIII. JURISDICTION OF REGIONAL TRIAL COURTS (RTCS)

AND THE NATIONAL COMMISSION ON INDIGENOUS

PEOPLES (NCIP)  ........................................................................234
IX. PENALTIES  .....................................................................................237
X. POWER OF CONTEMPT  ..............................................................241
XI. PRESERVATION OF CULTURAL INTEGRITY  ...........................242
XII. P.D. NO. 705 .....................................................................................244
XIII. SELF-GOVERNANCE  ......................................................................245
XIV. R.A. 8371 AS RETROACTIVE LAW  ............................................248
XV. SHARI’A AND TRIBAL COURTS  ..................................................250
XVI. SUPREME COURT DECISION  .....................................................252

I.  ANCESTRAL DOMAINI.  ANCESTRAL DOMAINI.  ANCESTRAL DOMAINI.  ANCESTRAL DOMAINI.  ANCESTRAL DOMAIN
A N DA N DA N DA N DA N D

ANCESTRAL LANDANCESTRAL LANDANCESTRAL LANDANCESTRAL LANDANCESTRAL LAND

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

Question:  Question:  Question:  Question:  Question:  I’m Judge Bernardo.  Concerning ancestral domain
and ancestral land, does ancestral land refer to land now existing
in the indigenous community, or land to be taken from the
ancestral domain?
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AttyAttyAttyAttyAtty. Dunuan:   . Dunuan:   . Dunuan:   . Dunuan:   . Dunuan:   The ancestral land may be found within an
ancestral domain, but you can also have ancestral land without
the ancestral domain. For example,  in the Cordillera, the capital
town of  La Trinidad in Benguet has become very urban and
cosmopolitan, but somehow, there are families who have been
able to maintain their lands as ancestral lands.  However, there are
also Chinese merchants and other people from the lowlands, and
so you don’t see anymore the totality of  the ancestral domain.
Yet, we do know that once upon a time, before the lowlanders
and the settlers came in, before the Ibalois or Kankana-eys of
La Trinidad parted away with their lands, it was a domain.

Also, in certain areas of  the Cordillera, like in my hometown,
the municipality can be seen as an ancestral domain because almost
100% indigenous peoples, the Ifugaos, still live there and practice
tribal customs and traditions, even if many have been Christianized
and educated. Within our own territory, we still have individual
ancestral lands, which include rice fields, rice terraces, and even
forests, all individually owned, but all of  which form part of  our
ancestral domain. So if  we are to claim our ancestral lands now,
these would be lands which have been with our family since the
time of  our ancestors.  There will be a slight problem when you
go to other areas.  In Mindanao, for example, some had been
misled in parting with their lands.

II.  BEST  PRAII.  BEST  PRAII.  BEST  PRAII.  BEST  PRAII.  BEST  PRACTICESCTICESCTICESCTICESCTICES

FFFFFOREIGNOREIGNOREIGNOREIGNOREIGN P P P P PRARARARARACTICECTICECTICECTICECTICE:::::
TTTTTHEHEHEHEHE A A A A AUSTRALIANUSTRALIANUSTRALIANUSTRALIANUSTRALIAN E E E E EXPERIENCEXPERIENCEXPERIENCEXPERIENCEXPERIENCE     WITHWITHWITHWITHWITH N N N N NAAAAATIVETIVETIVETIVETIVE     TTTTTITLEITLEITLEITLEITLE C C C C CASEASEASEASEASE

AttyAttyAttyAttyAtty. Mer. Mer. Mer. Mer. Mercado: cado: cado: cado: cado: The courts coming to the people or the parties
is, to my mind, a really remarkable deed and is one of the very
essences of  access to justice. I hope we have that also here in the
Philippines. My question is with respect to restrictions on
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evidence. There are those restrictions you’ve mentioned and there
are also no rules on electronic evidence with respect to native
cases. So, if  the courts cannot come to the site, can a video
recording of the lay of the land or an audio or video recording
of  the folklore or genealogy be presented as evidence?

FFFFFrrrrr. Aquino:. Aquino:. Aquino:. Aquino:. Aquino: The Australians are rather liberal with regard to
that and they, in fact, utilize a paperless court.  You can even file
a complaint by internet,  and that works. One of  the registrars
showed us how to do that over the web, from filing to  payment
of filing fees, even in native title cases. So, even if counsel is not
on site, counsel can be linked by video conferencing to the actual
hearing. When the Native Title Act was amended in 1998, the
court started to be very active in native title cases.  Not only did
they give judges of  native title cases the allowance to deal with
the rules with such flexibility so as to deliver justice to people,
they also crafted some rules peculiar to these cases. And with a
very active Rules Committee in the Supreme Court, I think that
we are going to see something like that happen here.

 Let me just express this personal wish, which does not reflect
the standard of  the Academy. Our Rules Committee is usually
made up of  people who are experts on the traditional rules we
have had. However, for a very unusual situation like native title
cases, it might not be a very bad idea to have some resource persons
from the ranks of the indigenous peoples coming in to share
with the court what might work and might not work for their
peoples, coupled with the traditional experts that we have had. I
hope this will happen when the rules are crafted.

∗

Question: Question: Question: Question: Question: In your observation of Australia, did you ask the
judge if  he had encountered security problems when he went to
hear native title cases in the site?
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FFFFFrrrrr. Aquino:. Aquino:. Aquino:. Aquino:. Aquino: Your Honor, when they have hearings in the
outback, one of the considerations that they always take is security
because while their very intent is making justice accessible to the
people, they do not want the ranks of their federal judges desolated
by ambushes and assassinations. So they are very conscious of
security, but I think that we have some security risks that are
peculiar to us, like those arising from rebel groups that are not
there in Australia. So, in that sense, our judges here might face a
little more challenge.  And you have the distinct advantage, Your
Honors, if  you are a judge from Nueva Vizcaya or Mindoro.
You know the people there, and the people also know you. And
probably that will allow you to get along with them better than
somebody coming all the way from Manila.

Australians are very conscious of  security, and that is one of
the reasons they are in constant communication. Their  proceedings
are even transmitted by satellite phone. At the present time in the
Philippines, a satellite phone call is, if I’m not mistaken, $4.00
per minute.  There may be more economical ways of  doing that
here, and I’m sure there are ingenuous people who can always
devise substitutes.

III.  CHAIII.  CHAIII.  CHAIII.  CHAIII.  CHAOS vs. ROS vs. ROS vs. ROS vs. ROS vs. RULE OF LAULE OF LAULE OF LAULE OF LAULE OF LAWWWWW

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE
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Question: Question: Question: Question: Question:  I would like to point out some problems arising
from the argument that upon realizing Philippine sovereignty,
we can do what we want. The Americans came here; they did what
they want. Now that we are here, we will do what we want. Will
not that open doors into the past and disrupt vested rights? Will
that not create chaos in the Philippines?
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PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  Your Honor, I’m not saying that we should do
what we want. I’m saying, read the law, the jurisprudence and the
Constitution.  I’ve got a text message now. Someone from the
NCIP is asking, “Can the NCIP intervene in order to penalize
an investor who did not get a certification of  free and prior
informed consent?”  I texted back and said, “What’s the legal
opinion of  your legal counsel?”  We have to ground it on the
law; otherwise it will be pure anarchy. If  I were in power, I will
agree with anarchy because I’m in power. But we still have the
Rule of  Law and you have the unenviable task of  trying to
preserve that kind of argument.

My point is, when we read the law, it is not that we can be
creative without limits because we have the text to contend with.
I pointed out a provision, the right to stay in the territory. I
pointed out that it is legally problematic. How can you say that
they cannot be relocated without free and prior informed consent
and on the same line say that the only process is through eminent
domain?  To me, that is very problematic. But that is a real problem
not for us, but for you, judges, to resolve. Now will you read the
“and” as an “or,” and I think you do not have an option except to
read it as an “or.” Otherwise, you will be accepting that the power
of  eminent domain inherent in a State is limited by law. That is
not possible.

IVIVIVIVIV.  C L A I M S.  C L A I M S.  C L A I M S.  C L A I M S.  C L A I M S

FFFFFOREIGNOREIGNOREIGNOREIGNOREIGN P P P P PRARARARARACTICECTICECTICECTICECTICE:::::
TTTTTHEHEHEHEHE A A A A AUSTRALIANUSTRALIANUSTRALIANUSTRALIANUSTRALIAN E E E E EXPERIENCEXPERIENCEXPERIENCEXPERIENCEXPERIENCE     WITHWITHWITHWITHWITH N N N N NAAAAATIVETIVETIVETIVETIVE     TTTTTITLEITLEITLEITLEITLE C C C C CASEASEASEASEASE

Question:Question:Question:Question:Question: Good morning, I’m Judge Fernando from Bataan. I
just want to know what kind of  properties are subject to this
claim, because, you see, my area is mountainous and it even covers
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part of Subic Bay. So, in my area, I have observed that mountains
are already titled properties. And if  they are titled already,
can these indigenous peoples or aborigines still claim these
properties despite the fact that they are already titled? You have
explained that we will only recognize their claim, but not give
title to them.

FFFFFrrrrr. Aquino:. Aquino:. Aquino:. Aquino:. Aquino: Please, Your Honors, do not forget that I’m dealing
with the Australian law. The peculiarities of  our own IPRA are to
be explained to you by some other lecturer. But, Your Honors,
this question was raised by Justice Vitug. If  you will recall, he had
an extended opinion in the IPRA case. First of all, and please
remember, the Australians pointed out that this is not for
individuals. This is for ethnic groups and, like you, what we
recognize is title to land and water only.  So with minerals resources
and others, that is different altogether. Primarily, the rationale is
that they have lived there since time immemorial, so do not move
them out, and do not disturb their burial grounds either. That
they have the right to mine and all that is quite a different matter.
Actually the problems follow litigation. The moment the Court
recognizes that this IP group has a native title claim, then follows
the problem of  incorporating or constituting them into a body,
that can then be their agent or trustee.

∗

Question:Question:Question:Question:Question: Judge Rosales of  Tanauan City. With respect to lands
that have already been exploited, should the indigenous people
be allowed to claim a reimbursement, like for example, the gold
mines in Benguet? Should they be paid?

FFFFFrrrrr. Aquino:. Aquino:. Aquino:. Aquino:. Aquino: If  you notice my graph a while ago, Your Honor,
there are compensation claims of Australian aborigines whose
properties covered by native title have been taken over by
entrepreneurs, perhaps inadvertently or maliciously. So from the
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Australian experience, yes, such claims would be entertained. As
for the details under our own IPRA, I leave that to the other
lecturers to deal with.

∗

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE
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Question:Question:Question:Question:Question:  With four hundred (400) years of  Spanish presence
here, in all probability, lands that belonged to Cariño would have
been given by the Spanish government to other people. And if
we assume that that was what actually  happened, why would Cariño
be given priority rights over those lands that were already granted
by a legitimate government who acquired title over this country
by conquest?

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen: I’m sorry, but our reading of  history is different.
Most historians now acknowledge that our country was never
conquered. In fact, when you look at the history of  the Tagalog,
they were the first people who were “conquered;” they were
baptized. And conquest under international law, if  you will agree
with me, means the force of  arms. In fact, Magellan died in the
hands of Lapu-lapu.

Now, there are two possibilities. First, this was terra nullius.
When Magellan came, there was nothing in this country, i.e., there
were no people here, like in the case of  Australia before. But the
truth is, when Magellan came, his chroniclers themselves reported
back to Spain and said that they found cultures in the Philippines.
The second possibility is that we had a civilization which only
they discovered, and no other Westener ever did. That is discovery.

Now, going back to Cariño, Holmes said, “Whatever the
theory of  sovereignty was of  Spain, let’s forget it. We are now the
sovereign.”  Why don’t we apply it now? Whatever the theory of
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the Americans as sovereign, let’s forget it. We are the Filipino
sovereign, and that’s our argument in this case. How then should
we look at our history, from the point of  view of  the Americans
or from the point of view of the people who first inhabited and
are still staying on these lands? I agree with you on Baguio, but
that’s a special case. However, I think you will agree with me that
Mangyans are still in Mindoro, and that in Mindanao, many of
the lands are still held by tribal people. If  you don’t agree, come
with me and you will see indigenous groups still occupying the
land.

What we most often see are people in the urban centers: the
Aetas  who have been bastardized and brought here to beg; the
Ibalois  whose lands have been lost by them. Look at the history
of   Baguio City. According to a research about to come out,
indigenous peoples were asked to constantly move because
outsiders kept coming in Baguio City. Are we saying now that it
is their onus or their burden to prove that they have been standing
on the said area since time immemorial? I say, yes! With great
difficulty, they will try to prove it and many of  them will not be
successful.

But what about EPZA or the Export Processing Zone Area?
It was proclaimed by Marcos as land of  the government even
though there were indigenous people there. So do we now put the
onus on the government to prove their titles to the land? We
don’t. So what can be our starting point? We want to start from
history. I already argued from history in the Supreme Court. We
started with the order of King Philip in Tordessilas where he said,
“Look, you may occupy the land, but we are here to proselytize;
we are not here to conquer. Move the indigenous peoples to a
poblacion, but do not touch their ownership of  the land.” I’m
paraphrasing, of  course, from Spanish. My point is that if  we
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move even back then, the law of  the Indies was even clearer, and
this was a Royal Cedula.

I’m sorry, but I have to argue this way because I think many
of our kind, that is, lawyers, still have this misconception. Why?
Because we were taught in school not indigenous law, but the
American Constitution. Even in the institution where I teach,
the U.P. College of  Law, I can tell you that our curriculum is still
that way. I’m not asking you to be disloyal to the way we read
legal methodology. I won’t ask you because I have a stake here; I
teach law and am not a radical.

What I’m telling you is this - the Constitution provided an
opening even before this case in 1935 when they included the
due process clause. And in 1909, when the U.S. Supreme Court
was avant garde and tried to read property rights in a progressive
manner, that was an opening. What I’m asking for is a little
creativity on the part of  our judges. Of course, your task is more
difficult since you wait and sit for the arguments to come in.
When the arguments are not well-crafted, you only have that to
work with. I do not know how to deal with that because I have
never been a judge. And I will not envy your position, because I
know how difficult your work is.

∗

Question:Question:Question:Question:Question: I’m Judge Bernardita Erum from Angeles City.  I’m
just wondering about Section 3(a) on Ancestral Domains, and
Section 7(a) on Right of  Ownership.  Under the Civil Code,
bodies of  water cannot be subject of  private ownership; they
belong to the State.  However, under the said sections, it seems
that bodies of water can be claimed by these indigenous peoples.
Are these not amendments to the Civil Code?
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PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen: I think we will have different opinions on that.
My opinion is that R.A. 8371 is a republic act, a statute.  A Civil
Code is R.A. 386 as amended; and that is also a statute.  Therefore,
R.A. 8371 amends R.A. 386. The 18% slope rule in Sec.15, P.D.
705 was also amended by this particular law.  It is no longer
required that there is less than 18% before we recognize the land
as an ancestral domain.  I think the other point that will be raised
by this question is constitutionality. The Constitution says in
Article II, Sec. 2 that all waters belong to the State, but there are
no qualifiers if all waters belong to the State.  But then you have
Sec. 5, Par. 2. Let me quote Justice Santiago M. Kapunan:

It is readily apparent from the constitutional records that
the framers of the Constitution did not intend Congress
to decide whether ancestral domains shall be public or
private property.  Rather they acknowledged that ancestral
domain shall be treated as private property.

Separate opinions of other justices agreed with him in saying
that ancestral domains are already private.

So what is an ancestral domain?  It is neither the trees nor the
land, but the trees, the land, the waters, the minerals in it that can
be treated as private.  That is my position.  What about the Civil
Code provision?  That has been amended by R.A. 8371.   There is
this case of  Bulao v. Court of  Appeals [G.R. No. 101983,
February 1, 1993] where someone dammed the dominant estate
upstream and the waters failed to flow in the servient estate.  Thus,
the servient owner sued the dominant owner.  The question now
is that of  jurisdiction: Should they have filed with the RTC or
the National Water Resources Council?

The Supreme Court said that since the complaint was based
on tort, and not on the allocation of  waters, the RTC should
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rule on it.  The complaint will be filed not using the provisions
of IPRA, but that of the Civil Code, to which, therefore, you
will have to acquire jurisdiction, and the defense would be the
ancestral domains rights, in which case Your Honors will have to
make a decision.

Prof. Candelaria:Prof. Candelaria:Prof. Candelaria:Prof. Candelaria:Prof. Candelaria: Let me just respond to that. If you look at
the standard that was used in the decision about how you could
reconcile natural resources, it was emphasized that it was in the
context of a manager or a steward.  Some may not agree with it,
but that is how the Supreme Court tried to reconcile it.  This is
because if you go the route as Professor Leonen had said, then it
would be amending the Civil Code. But, again, if  you look at the
concept of ancestral domain or ancestral land, it was never
considered as part of  the public domain.  Just to be consistent
with the concept, it is deemed to be private in character.  But, of
course, its characteristic is what we call sui generis. It is a class by
itself and is private in character.

Now what aspect of  the Civil Code is being amended by
this? If  one considers R.A. 8371 as amending the Civil Code, we
will have a problem with that. Even the Supreme Court did not
give us a very concrete guide on the implication of R.A. 8371
concerning the Civil Code.  It will even be a subject of  a test case
again.  The courts will have to confront the legal character of  this
property whether it is within the context of  the Civil Code or
not.  Again it is up for grabs.

There are differing opinions on this. Even with Cariño, it
was not quite clear.  Did the ancestral domains cover minerals,
waters, everything?  IPRA defines it much clearly.  We may now
look at Cariño in the context of a domain, as inclusive of the
definition of  IPRA.  The Supreme Court may have seen it that
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way, too, and used the concept of  a manager.  That’s the way I
viewed the problem when we tried to grapple with the effects on
the existing laws at the moment.

∗

Question:Question:Question:Question:Question:   If  a land is covered by ancestral domain, which is
also covered by a Spanish title, or shall we say, a title by a private
person, who will have a superior right over that land? Would it
mean that the title is automatically cancelled because that falls
under the ancestral domain?

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  It depends on how the case will be brought.  If
it will be brought by the ancestral land claimant or domain owner,
that will make a difference.  If  it is brought against the Torrens
title holder, it depends on what remedy will be used.  If annulment
on the basis of  fraud is used, you look at the date of  title.  You
will have to look at the applicability of  P.D. 1529, the one (1)
year prescriptive period for annulment of title on the basis of
fraud.  Has that been amended by IPRA?  IPRA has a provision
which says that titles which have been fraudulently issued are
given a new prescriptive period of  two (2) years starting from
the effectivity of  the law.  That can give you a logical basis for
saying that   P.D. 1529 still exists in terms of  the provision of  the
one (1) year period for a petition for an annulment of an issued
title.  I’m not saying that this is the way to read it;  I’m simply
expressing a possibility because I can argue the other possibility.  I
do not want to box myself  in when I have a client who is
indigenous.

I could also say that the title has never been effective.  And I
will bring it not as an annulment of the title, but based on the
remedy, which does not prescribe in the quieting of  title in Heirs
of  Olviga v. Court of  Appeals [G.R. No. 104813, October 21,
1993].  Such requires the petitioner, the complainant, or the
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plaintiff  to be on the land itself.  When the situation is such that
the Torrens title holder is not on the land, imprescriptibility of
title cannot be used because that would result to quieting of  title.
You would be going beyond the Torrens title.  In that case, you
will have to look at the relative merits of the legal basis of
ownership.  One claims vested right under Cariño, and the other
claims under another.

Actually, it depends on how it will be brought.  The easiest
case is brought as a petition for annulment.  The complaint will
be read and then dismissed immediately, but only if  the lawyer
knows what he or she is doing.  That’s why it is difficult to be in
a position like yours where you wish you could teach the litigator
what to do. If, however, it were brought as a quieting of  title case,
then it would be different.  I’m sorry I cannot give a categorical
answer to that.  But you know what the provisions are; that is why
you are the judges.  You will read Section 57 of  the IPRA on
natural resources within ancestral domains, and you will read
Cariño.  Then you will have to make a ruling on it.

Let us actually look at the law.  It is a new law,  a radical
progression from what the Civil Code is, but not too radical in
the sense that we are inventing concepts.  Concepts are there,
customary law is there.  We are neither inventing a new right nor
importing some other right.  The challenge here is this: Here are
the customary laws of  the indigenous peoples, will we recognize
it?

It is difficult to give a very definite answer.  It appears that
the Torrens title will win, but then if  you look carefully, the case
of  Cariño v. Insular Government  was decided even prior to the
basis of  right under the Torrens title.  So now it has shifted.  The
question is: What is the effect of  this law, R.A. 8371, on P.D.
1529?  Not on the entire law because that would be too difficult,
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but on the provision of  indefeasibility of  title.  We look at the
jurisprudence on the quieting of title cases.  Look at the Heirs of
Olviga v. Court of  Appeals  if  I’m interpreting it correctly.  I
always remember that case because ‘Olviga’ in Spanish means to
forget. The  Supreme Court  said that when someone is occupying
the land and there is a color of title existing on the land, then
that party on the land can actually file an action in order to quiet
the title.  Will that prescribe? No, it does not prescribe because
what prescribes is an action to annul the title on the basis of
fraud under P.D. 1529.  Quieting of  title is a different case;  it is
a special civil action along with declaratory relief.

∗

PPPPPRRRRROCEDURALOCEDURALOCEDURALOCEDURALOCEDURAL     ANDANDANDANDAND E E E E EVIDENTIARVIDENTIARVIDENTIARVIDENTIARVIDENTIARYYYYY C C C C CONSIDERAONSIDERAONSIDERAONSIDERAONSIDERATIONSTIONSTIONSTIONSTIONS

Question:Question:Question:Question:Question: I’m Judge Voltaire Rosales of  Tanauan City.  With
R.A. 8371, is it possible that these twelve (12) million indigenous
peoples will come together and claim that the entire Philippine
archipelago is their ancestral domain? Can they file a class suit for
quieting of title?

Prof. Leonen: Prof. Leonen: Prof. Leonen: Prof. Leonen: Prof. Leonen:  No, the indigenous peoples will not claim the
entire Philippines.  They will not even claim an entire province.
And secondly, a class suit cannot be filed because according to
the Supreme Court in Mathay v. The Consolidated Bank and
Trust Company [G.R. No. L-23136,  August 26, 1974], a class
suit can only be possible where there is a common subject matter,
that is, one subject matter where there is a common interest.  Each
IP group has their own land and domain to claim.  It cannot even
be a joinder of  causes of  action under Rule 3, Section 6 of  the
1987 Revised Rules on Civil Procedure because there is no
common question of law or fact.
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VVVVV.  EXPL.  EXPL.  EXPL.  EXPL.  EXPLOITOITOITOITOITAAAAATION OFTION OFTION OFTION OFTION OF
INDIGENOUS PEOPLESINDIGENOUS PEOPLESINDIGENOUS PEOPLESINDIGENOUS PEOPLESINDIGENOUS PEOPLES
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Question:Question:Question:Question:Question: Judge Napolo Sta. Romana, Branch 31, Guimba,
Nueva Ecija. Don’t you think that this movement will lead to
the exploitation of indigenous peoples, particularly Section 57of
the IPRA?

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen: Yes, Your Honor. I think some indigenous peoples
will be used. The same way that contract reforestation and the
Torrens title were used. For so long as there are any law, let us
remember Holmes’ suggestion in The Path of  the Law, that the
best lawyer and the best judge are those who read the law like bad
men, streetsmart in their ways. This is because the only thing that
can be interpreted from the law is, really, the limits of  the
provisions of the law. In fact, people now do exploit this provision
for their selfish ends, including indigenous peoples. Every law
has the potential of being exploited. But there are cases, I think,
where the law applies squarely. For instance, a community wants
rights to be recognized because a logging concession is coming in
without the prior consent of  this community.  Can you imagine
their standpoint? For centuries, they have been living on the land.
For centuries, they did not know what was required to gain
ownership over the land. And even if  they knew, our laws are
skewed towards the rich. I agree with Your Honor fully. As a
practitioner, I know that IPRA could be exploited. But that is
the law and the Supreme Court has put its imprimatur on it by a
vote of  seven-to-seven. I say, let us take a chance. Let us try it
and see what happens.
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Let me repeat what Professor Candelaria has said: This is not
the last challenge. What was difficult in Justice Cruz’s challenge
was that he filed it without any constituency. Meaning, he was
not affected. There was one Justice who stayed in the middle and
ruled on a procedural point - Justice Vicente V. Mendoza.  He
said:

You may be a Justice. You may be a taxpayer. But this does
not justify a taxpayer’s suit. This is not a case ripe for
determination for you. For you it’s not the lis mota. You
don’t have an ancestral domain. You’re not applying for
one.

There are cases now pending in Baguio City, EPZA,  and
Davao City. In your jurisdictions, Central Luzon and Southern
Tagalog, Sierra Madre, and even in Zambales, there are so many
potential cases. In 1997, DENR recognized two (2) million
hectares of  thirty (30) million hectares of  the Republic of  the
Philippines as possibly ancestral.

VI.  INDIGENOUS JUSTICE SYSTEMVI.  INDIGENOUS JUSTICE SYSTEMVI.  INDIGENOUS JUSTICE SYSTEMVI.  INDIGENOUS JUSTICE SYSTEMVI.  INDIGENOUS JUSTICE SYSTEM

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

Question: Question: Question: Question: Question: I’m Judge Evic of  Palayan City.  I would like to
follow up a question in yesterday’s discussion, when Atty.
Candelaria talked about the justice system.  If in the indigenous
community there is a sort of  justice system wherein the tribal
leader is the head, and therefore makes the decision in a criminal
case. Let’s say that an individual had been accused of  committing
theft, and after trial the tribal leader found him guilty of theft
with a decision to cut off  his hand. Now, may the accused later
on file a case for serious physical injuries against the  tribal leader?
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AttyAttyAttyAttyAtty. Dunuan. Dunuan. Dunuan. Dunuan. Dunuan:  Yes, our law prohibits the imposition of  cruel
and inhuman punishment.  That was really the fear of most people,
including the lawmakers  when this law was being discussed, because
they thought it was going back to the dark ages, a tooth for a
tooth and an eye for an eye, the kind of justice  they attributed to
people who are so called “uncivilized savages.” But, believe me,
that is not at all the intention when the law was designed or when
it tried to promote the recognition of the right of the indigenous
peoples to practice their own customs and traditions.  The customs
and traditions that we hope our own people would try to preserve
are the kind that are good for them, the kind that would help
them develop totally as human beings.  After all, indigenous
peoples would be the first to shy away from or  try to forget those
that would debase or demean their dignity.

VII.  JVII.  JVII.  JVII.  JVII.  JAAAAAVELLANVELLANVELLANVELLANVELLANA CASEA CASEA CASEA CASEA CASE

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE
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Question:Question:Question:Question:Question:  In Javellana v. Executive Secretary, et al. [G.R. No.
L-36142, March 31, 1973]  which you cited, the Supreme Court
was more categorical, i.e., there is no judicial obstacle to the
constitution being enforced.  Was there similar pronouncement
in Cruz with respect to this?

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  Javellana is sui generis.  I think that is the only
case which cites that there is no judicial obstacle unless you can
cite me a different law.  All the other laws will say that the petition
is denied and that is the dispositive portion.  So is there a challenge
to the law?  When Justice Cruz filed a case, the law was
constitutional.  In fact, we were telling the NCIP to implement it.
According to the DENR, there is still a pending case. Then we
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asked them about the mining law.  There is a challenge to the
constitutionality of the Philippine Mining Act, yet they have
given 2 PAAs and 118 MPSAs under that particular law.  They
said that was different.  How could that have been different?  The
presumption of  the law.  So now I think it is more categorical.
When the petition was dismissed, it is now clear.  When the
petition was filed, it is clearer because there is no TRO.

VIII.   JURISDICTION OF REGIONALVIII.   JURISDICTION OF REGIONALVIII.   JURISDICTION OF REGIONALVIII.   JURISDICTION OF REGIONALVIII.   JURISDICTION OF REGIONAL
TRIAL COURTRIAL COURTRIAL COURTRIAL COURTRIAL COURTS (RTS (RTS (RTS (RTS (RTTTTTCs) AND Cs) AND Cs) AND Cs) AND Cs) AND THE THE THE THE THE NNNNNAAAAATIONTIONTIONTIONTIONALALALALAL

COMMISSION ON INDIGENOUSCOMMISSION ON INDIGENOUSCOMMISSION ON INDIGENOUSCOMMISSION ON INDIGENOUSCOMMISSION ON INDIGENOUS
PEOPLES (NCIP)PEOPLES (NCIP)PEOPLES (NCIP)PEOPLES (NCIP)PEOPLES (NCIP)

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE
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Question:Question:Question:Question:Question: Please explain further matters which are originally
cognizable by the NCIP and then appealed to the Court of
Appeals for review.  What are these cases?  What are the
delineations wherein the RTC would take original or appellate
jurisdictions?

PrPrPrPrProfofofofof. Leonen. Leonen. Leonen. Leonen. Leonen:  The burden is not really on the Regional Trial
Courts (RTCs).  RTCs will get to review certiorari jurisdiction
and prohibition actions.  The NCIP decides first, i.e., it decides
on the delineation and comes up with the Certificate of Ancestral
Domain Title (CADT).  And from the provisions of  the law, the
CADT will not be converted to a Torrens title via a land
registration proceeding in the RTC. But it will have to go to
directly with the NALTIDRA - the Registry of  Deeds - who,
ministerially, has to issue the appropriate certificate.  Where    will
RTCs come in?  In the leaks of  the system, i.e., certiorari
jurisdiction.
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Let us say that there is a problem.  The Regional Director of
NCIP-CAR decided, but the Regional Director of  DENR
opposes.  They will file a case.  Where will they file the case? In
People v. Cuaresma [G.R. No. 67787 April 18, 1989],  hierarchy
of  courts should be respected.  Regional Trial Courts have
jurisdiction over cases incapable of pecuniary estimation, including
special action for prohibition.  Can you issue a TRO? There are
provisions here and those need to be opened.  The law recognizes
the principle of  expropriation.  Where is the expropriation
originally filed?  In the trial courts even if  it requires just
compensation.  Decisions of  the Supreme Court recently said
that such a case is incapable of pecuniary estimation. Even if it is
only Php1,000, by way of just compensation, it should still be
filed with the Regional Trial Courts.

That is the jurisdiction, Your Honors. The burden of  finding
out is given to people who are supposed to know and these are
the seven (7) wise people.  Two (2) of  them have to be females
and two (2) of  them have to be lawyers.  It is  an affirmative
action for lawyers, ensuring that we will always have jobs. So seven
(7) in the NCIP will have to decide first.

PrPrPrPrProfofofofof. Candelaria:. Candelaria:. Candelaria:. Candelaria:. Candelaria:  The provision I pointed out to you is Section
67 of R.A. 8371.  Decisions of the NCIP shall be appealable to
the Court of  Appeals by way of  a petition for review.  Prof.
Leonen talked about incidents that may happen in the process
that the NCIP makes a decision, but its formal decisions would
actually be the subject of petition for review due to its status as a
quasi-judicial body.  That is the context.  Tomorrow, Prof. Leonen
and Justice Oscar Herrera will focus and tackle in full the civil
and procedural aspects.

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  Just to increase the appetite for tomorrow because
Justice Oscar Herrera will be here.  Delineation is only one part
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of  the law.  If  you look at Section 72, for instance,  the provision
for penalties is quite different from other laws. It requires that
they  first undergo customary processes.  If it is a violation of
ancestral domain rights, the penalty in case that has been followed
or that has been waived is nine (9) months to twelve (12) years.
Which court has jurisdiction over nine (9) months to twelve
(12)  years imposable penalty? Very clearly it is the RTCs because
anything more than six (6) years penalty goes to them.  Definitely,
you might handle a criminal case arising out of one of the
violations of these laws.

Now, do we treat the requirement that it has to undergo
customary process as condition precedent or is it jurisdictional?
Remember the discussion of  the Supreme Court on the
Katarungang Pambarangay  process?  Is it a defect on jurisdiction
or simply on a condition precedent before right to action can be
availed of ?  It matters because if  it is jurisdictional, then way into
trial, it can be raised anytime.  In fact, it can be raised or be reversed
on appeal because it is jurisdictional. But if it is a condition
precedent only, at a certain point, it must be raised.

In criminal action, where do we raise condition precedents?
Affirmative defense in a civil action, right, but could it be raised
by motion to quash?  And will reverse trial happen?  RTCs do
not lose certiorari, prohibition, and mandamus jurisdiction
concurrent with the Court of  Appeals and the Supreme Court.
I am fully aware that the Supreme Court  has always said that we
should respect the hierarchy of  courts.  Unless you fall under the
exceptions, you cannot file immediately under the Supreme Court.
Many certiorari, prohibition, and mandamus questions do need
findings of  facts.  Tomorrow we will be able to see more clearly
where RTCs will come in.
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And when there are findings of  facts, the Court of  Appeals
will certainly receive these because of  the new amendment to
their powers.  But, definitely, the Supreme Court will not accept
findings of  facts.  It might even remand it to the RTCs. And,
definitely, in terms of  titling, the RTCs have no jurisdiction.
That does not mean, however, that someone will not file with
your court; someone will attempt such.  If  I were the lawyer of
the indigenous person, I will give him/her options:  “Gusto mo
land registration tayo kaagad, Cariño, or gusto mo pasok tayo sa
NCIP?”  If  it is Cariño, then I will file it directly with the RTC.

Of course, Your Honors may dismiss my case.  In which case, I
will go up the hierarchy of  courts because of the theory presented
a while ago using the concept of Section 1.  That would be an
interesting case if  it reaches the Supreme Court, but hopefully not
since that would be far too expensive for my client.  It should stop
with the RTC.  Or I may opt to use C.A. 141, where the case  may
get dismissed because I’m applying for confirmation of an imperfect
title. But if  it gets dismissed by RTC because it said, “use IPRA,”
then I will question that.  Isn’t it my discretion with my client to
choose my legal remedy?  The jurisdiction of Your Honors will
not be lost because the RTCs seem to be the ones that will correct
those people that will go to the RTC prematurely, and those that
will not go to the RTC as a result of the provision of this particular
law.

IX.  PENIX.  PENIX.  PENIX.  PENIX.  PENALALALALALTIESTIESTIESTIESTIES

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE

SSSSSUPREMEUPREMEUPREMEUPREMEUPREME C C C C COUROUROUROUROURTTTTT D D D D DECISIONECISIONECISIONECISIONECISION

Question:Question:Question:Question:Question:  Judge Estella Andres of  San Pedro, Laguna.  Can we
discuss Section 72 on penalties?  Going over it, I found out that
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there are two sets of penalties to be imposed for the same violation,
i.e., a violation of  any provision of  R.A. 8371.  First, any person
who commits a violation of  any of  the provisions of  this Act
shall be punished in accordance with the customary laws of the
ICCs/IPs concerned, provided that such penalty is not cruel,
degrading, or inhuman.  Provided, further, that neither death
penalty nor excessive fines shall be imposed.  Also, any person
who violates any provision of  this Act covering the same violation
shall, upon conviction, be punished by imprisonment of  not less
than nine (9) months, but not more than twelve (12) years, or a
fine of not less than Php100,000 nor more than Php500, 000,
or both such fine and imprisonment upon the discretion of the
court.

If  I were the judge, do I have the discretion to impose whatever
penalty I want?  There are two sets of  penalties and going further
in Section 73 that says, “If  the offender is a juridical person, all
officers such as, but not limited to, its president, manager, or
head of office responsible for their unlawful act shall be criminally
liable therefore...”  What is the penalty in addition to the
cancellation of  certificates of  their registration and/or license?
The penalty for one criminally liable is not stated here, and the
additional penalty is stated as addition to the cancellation. There
is another proviso, that if  the offender is a public official, the
penalty includes perpetual disqualification to hold public office,
but the principal penalty is not so stated.  That is my observation
because in San Pedro, Laguna, located near Muntinlupa City,
there are neither ancestral lands nor indigenous peoples.

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen: Like Your Honor had already pointed out the
other time, this law can be exploited.  This applies throughout
the entire Philippines.  Someone can come from the University
of  the Philippines (UP) Diliman and claim ownership.  Seven
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times the Supreme Court said that UP’s title is valid, existing,
imprescriptible, and indefeasible; but we still have twenty (20)
cases on claims over that property. Of the last point, I think it is
possible.  I hope not that someone would take advantage of  this
law in areas where it should not be taken advantage of.  Also, I
would like to join the observation of  Your Honor that this law
could have been better drafted.

So my challenge to all of you is to try to find loopholes by
reading the law. Anyway, whatever law it is, the ruling of  the
Supreme Court is to not decline judgment on the basis of  a law
that is not well-crafted.  The best way that I can personally read it,
which may not be the correct way, would be to say that the principal
penalty in Section 73 is in Section 72.  And that the only way
that I can read Section 72 is that there are only two options given
to the offended party.  It can go through the processes within
customary law and there are provisions that limit the penalty that
can be given. On the other hand, it can file directly with the
courts.  That is the privilege of  the offended party.

Now, what if  a motion to quash is filed? For instance, the
case filed with the RTC is without jurisdiction?  If  I were the
judge, I would deny the motion to quash.  It is like the filial
privilege in the Rules of  Evidence where an ascendant or
descendant may not be compelled to testify against his/her
ancestors.  Our reading is that the privilege is given not to the
person being testified against, but to the person to testify.  Same
with the offended party; the motion to quash must be denied.
However, if  the person takes advantage of  customary processes
and then the indigenous community incarcerates the offending
party, then your courts might have a petition for habeas corpus.
In which case, your courts will have to inquire about detention.
And, in doing so, your courts will have to determine first of  all
the constitutional precepts observed.
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When the indigenous group was deciding on the case, was
the right of the accused honored?  Or  was he forced or compelled
to testify against himself ?  Is the penalty unconstitutional?  Is it
cruel or inhuman of a punishment for an indigenous group to
incarcerate someone who is an outsider? Cruel and unusual
punishment has jurisprudence, but that jurisprudence only says
the degree of  moral depravity.  It is up to the discretion of  the
judges to actually define a more definite test.  That will come
before your courts.  Very briefly, I could interpret it which might
not be the correct interpretation stated by the Supreme Court.
Now, your interpretation might be different.  I’m only
demonstrating that it is doable.  It is possible to give an
interpretation.  But, I guess,  Your Honors will have the pleasure
of  being able to make a decision in this particular instance.

The other thing I would like to add is Section 73 on
cancellation of  registration and/or license.  Courts do not have
jurisdiction by law to cancel a corporate registration issued by the
Securities and Exchange Commission (SEC).  Is this provision
actually saying that courts now have the jurisdiction?  An attempt
at one interpretation might say that it must be very clearly
provided under this provision that the court shall have the power
to cancel, since this seems to be only implied.  If not, then the
courts still do not have the discretion.  It only means that the
offended party can go to the SEC, or  if  it is a cooperative, the
Cooperative Development Authority (CDA).  As for the last
penalty observed, I will agree with the interpretation that it is an
accessory penalty, a perpetual disqualification.  It can be a penalty
by itself, but I would agree that it is also accessory, and again my
reading is dependent on the provisions of  Section 72.

Now can the NCIP come up with a new set of  rules saying
that these will be the penalties?  Nullum crimen, nulla poena sine
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lege, there is no crime unless the law punishes it, and therefore an
agency cannot prescribe the penalty unless it clearly has power
granted to it.  I think that is what jurisprudence says.

∗

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

JJJJJudgudgudgudgudge:  e:  e:  e:  e:  I would like to make a comment.  The law makes mention
of penalty short of  death.  The mere mention of  penalty implies
that there is a criminal act.  You cannot impose penalties short of
death unless the act being penalized is criminal, and yet we know
that every criminal act is an act of disloyalty not to the autonomous
region, but to the Republic of  the Philippines.  And if  there is
any court that should try criminal acts, it should be those that are
part of  the Judiciary of  the Republic of  the Philippines, unless
the Supreme Court is willing to create a court especially for
indigenous peoples. Otherwise, it would be like the Muslims in
Mindanao killing four of their people because they are criminals,
which the Ramos administration did not act upon. And you
should not allow that to happen in these indigenous regions, don’t
you think so?

AAAAAudienceudienceudienceudienceudience/PPPPParararararticipants:  ticipants:  ticipants:  ticipants:  ticipants:  Yes!

X.  POX.  POX.  POX.  POX.  POWER OF CONTEMPTWER OF CONTEMPTWER OF CONTEMPTWER OF CONTEMPTWER OF CONTEMPT

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

Question:  Question:  Question:  Question:  Question:  I’m Judge Bernardita Erum from Angeles City.  I
found out in R.A. 8371 that the NCIP has the power of contempt
and its decisions have to be enforced by a sheriff.  Do you have
rules on the penalties for contempt?

ModeratorModeratorModeratorModeratorModerator:  :  :  :  :   We have none yet, Judge.
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JJJJJudgudgudgudgudge Ere Ere Ere Ere Erum:um:um:um:um:   With respect to the sheriff  who will enforce your
decision, will it be the sheriff  of  the court or  do you have your
own sheriff ?

AttyAttyAttyAttyAtty. Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  Those matters are really not very clear because,
as I stated earlier, there are really no rules yet and so we cannot
implement that. I pointed out earlier that we have an Executive
Director, but if  you would go through his/her duties and
functions, he/she seems to be a jack of all trades. He/she is an
Operations Officer during the implementation of the program,
takes minutes, keeps records, as well as serves notices, and
practically acts as the Clerk of  Court and the Process Server all
rolled into one.  We truly hope that consultation with legal experts
would enable the NCIP to come up with a process or a set of
procedures to meet its requirements as a quasi-judicial body. And
that includes providing a staff  for the Commission.

XI.  PRESERXI.  PRESERXI.  PRESERXI.  PRESERXI.  PRESERVVVVVAAAAATION OFTION OFTION OFTION OFTION OF
CULCULCULCULCULTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITY

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

QuestionQuestionQuestionQuestionQuestion:  I’m Judge Bernardo.  My point is, if  we are going to
subdivide the ancestral domain according to the number of
legitimate beneficiaries of  the respective indigenous community,
that is,  convert it to ancestral lands, wouldn’t that weaken the
indigenous community and lead toward the destruction of  their
cultural integrity? If  we are going to dismantle an ancestral domain
to ancestral lands, then it will be owned by individuals, and under
the law, an individual can be weak and sell the ancestral land to
another person.  An individual is obviously weaker than the whole
community. I was thinking about the cultural integrity of  the
community in the long run. Otherwise, the scenario will be one
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of commercialized properties. Just like what you said, La Trinidad,
Baguio City, and many primary lands are or can be owned by
non-members of  the indigenous community.  How do you deal
with that?

AttyAttyAttyAttyAtty. Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  We realize, Your Honor, that there are
communities that need to be reawakened and re-educated as to
the values of preserving their ancestral domain. But it is not a
general situation or rule for everybody because there are
communities that have domains, but do not have individual
ancestral lands. On the other hand, there are communities that
still talk of  ancestral domain like most of  us in the North, and
yet still recognize that there can be private ownership of ancestral
lands.  But if it were custom and tradition that would work within
these areas, then it is not easy to part away with one’s ancestral
land because there are certain rules within the customs.

For example, take my hometown. Most of  our people have
had the benefit of education by this time, but if you go there,
you would hardly find any outsider that has acquired a lot of
lands. If  ever, there are only a few, such as the lowlanders who
have become permanent settlers in the place, who now consider
themselves part of  the community or who, in the process, have
intermarried with our tribe.  But you would not find us parting
away with our lands unless it is the last desperate measure to save
life for instance.

But even if  we were to have our own customs of land transfer,
it is not the kind of  transfer that we ordinarily know under the
Civil Law. As an Ifugao, particularly as the eldest born in my
family, before I can part away with my inheritance, I have to go
through the whole procedure of first asking the members of my
family permission before I can dispose of it, and I cannot dispose
it to a stranger.  I’m not saying that it does not happen, for it has
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happened in a few cases.  However, those who have done it found
to their dismay that they have been permanently marked as sort
of traitors to the culture, or they have been shamed for having
parted away with their inherited properties.  So it is a matter of
prestige, as well as duty, to keep your inherited ancestral land
within the family rather than part away with it.

XII.  PXII.  PXII.  PXII.  PXII.  P.D.D.D.D.D. NO. NO. NO. NO. NO. 705. 705. 705. 705. 705

PPPPPRRRRROCEDURALOCEDURALOCEDURALOCEDURALOCEDURAL     ANDANDANDANDAND E E E E EVIDENTIARVIDENTIARVIDENTIARVIDENTIARVIDENTIARYYYYY C C C C CONSIDERAONSIDERAONSIDERAONSIDERAONSIDERATIONSTIONSTIONSTIONSTIONS

Question: Question: Question: Question: Question:  I’m Judge Villanueva.  This is with respect to Section
57 of R.A. 8371, which states that the ICCs/IPs will have priority
rights in the harvesting, extraction, development and exploitation
of any natural resources within the ancestral domains.  I do not
know if  I heard it right that there is no necessity for these IPs to
secure necessary permits from any government agency with respect
to the harvesting and extraction of  forest products.  Now, there
is Section 68 of  P.D. 705, the anti-logging law that prohibits
anybody from gathering any forest products and penalizes any
violation.  Can our lecturer  reconcile these seemingly conflicting
provisions of  the law?

Prof. Leonen: Prof. Leonen: Prof. Leonen: Prof. Leonen: Prof. Leonen:  Section 83 of R.A. 8371 is a repealing clause -
“and all other laws, decrees, rules or regulations inconsistent with
this law, etc.”  So insofar as IPs are concerned, within their ancestral
domain, Section 68 of  the Forestry Act will not apply.  That is
my first answer.  My second answer is that even if  Section 68
applies, because of  the provision which says that IPs shall have
priority rights to harvesting,  at best, there is reasonable doubt as
to whether or not the indigenous person can be convicted of
illegal cutting.  A third answer is Pit Og v. People [G.R. No.
76539, October 11, 1990].  The crime charged was theft, but the
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Supreme Court recognized that there must be some customary
law that might put in doubt the elements of that particular crime,
namely, the ownership of  the timber.  But in Section 68 of  P.D.
705, it assumes that the government is the owner.

JJJJJudgudgudgudgudge e e e e VVVVVillanueillanueillanueillanueillanuevvvvva:a:a:a:a:  In P.D. 705, I understand, even if  you own
the land, you have to get a permit in order to cut the trees.  There
is what they call the PTLP. I cannot remember what it exactly
means, but I understand that even if it belongs to you, you have
to get a permit.  That is why whenever you plant so many trees,
you have to report it to the DENR so that they will give you a
certificate that you have planted so much.

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  Yes, I agree, Your Honor.  In P.D. 705, which is a
statute, it does say that the DENR shall have the authority to
require a permit, and that permit now is called a special tree-
cutting permit within a private land.  However, Republic Act
8371 is a statute also.  And between P.D. 705 and R.A. 8371, the
latter is later in time.  So, using our traditional legal methods, the
P.D. 705 provision will not take effect relative to IPs within an
ancestral domain that has gotten a Certificate of  Ancestral
Domain Title (CADT).  But with respect to an Ilocano like me,
if  I go up to a forested area and cut without permit, I could
definitely be convicted by one of  your courts.

XIII.  SELF-GOXIII.  SELF-GOXIII.  SELF-GOXIII.  SELF-GOXIII.  SELF-GOVERNVERNVERNVERNVERNANCEANCEANCEANCEANCE

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

JJJJJudgudgudgudgudge: e: e: e: e: Of  course, the relationship that will be subject to
settlement by the Commission and the people under it is only
with respect to property.  However, there is a provision that each
indigenous group will be given the right to self-governance. This
is only with respect also to property relationship and does not
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concern the relationship of  persons to persons, or group of
persons against group of persons with respect to criminality of
actions.  Is that correct?

AttyAttyAttyAttyAtty. Dunuan: . Dunuan: . Dunuan: . Dunuan: . Dunuan: What we intended, or rather what the law means
by self-governance, Your Honor, is that if  it is an ancestral domain,
which is basically or predominantly  an IP area like most of the
Cordillera areas would be, and if  their socio-political institutions
are workable and can be substituted for, let us say, the barangay
system, then they have the right to use their socio-political
institutions.

JJJJJudgudgudgudgudge: e: e: e: e: With respect to criminal acts committed by members of
these people?

AttyAttyAttyAttyAtty. Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  In general.  But when it comes to criminal
violations, I do remember during the deliberations in Congress
that the Revised Penal Code has to be followed, of  course.

JJJJJudgudgudgudgudge: e: e: e: e: Yes, but what institutions will be used in following these
criminal rules?  Will it be the ordinary courts of  the Judiciary of
the Philippines or will they have their own judicial system that
will rule on the criminality or lack of criminality of the actions
of the indigenous peoples?

AttyAttyAttyAttyAtty. Dunuan: . Dunuan: . Dunuan: . Dunuan: . Dunuan: Well, there is nothing to prevent them from
first trying to settle cases amicably.  And we know it happens,
doesn’t it? Even among Non-IPs?

JJJJJudgudgudgudgudge: e: e: e: e: Yes, that’s right.

AttyAttyAttyAttyAtty. Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  We know very well that criminal cases are being
compromised or settled amicably out of  court so why can’t it also
be done among the IPs? But if they do not choose to do that and
they would rather go through the formalities of  filing criminal
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cases in court, there is also nothing to prohibit them from
instituting criminal actions.

JJJJJudgudgudgudgudge:e:e:e:e:  Let’s say that there is a Chief  of  Police of  a municipality
in the domain of an indigenous people, who implements, of
course, the criminal law of  the Republic of  the Philippines. A
crime had been committed in the area of the indigenous people,
committed by one of these people against another or an outsider.
Is the Chief  of  Police allowed to conduct a criminal investigation
and file actions directly before the civil court?

AttyAttyAttyAttyAtty. Dunuan:. Dunuan:. Dunuan:. Dunuan:. Dunuan: Yes,  Your Honor.

JJJJJudgudgudgudgudge: e: e: e: e: Without resorting to the system of  the indigenous people?

AttyAttyAttyAttyAtty. Dunuan: . Dunuan: . Dunuan: . Dunuan: . Dunuan: Not necessarily, Your Honor.  It is actually being
done now. They do their function as law enforcement officers
and go through the whole procedure of  investigation.  And, at
some point, the case can get settled out of  court.

JJJJJudgudgudgudgudge: e: e: e: e: I see.  Now, because there is the word “self-governance,”
does that not include the maintaining of a police force for the
indigenous peoples?

AttyAttyAttyAttyAtty. Dunuan: . Dunuan: . Dunuan: . Dunuan: . Dunuan: No. I do not remember that was so provided,
although that came out in the deliberations in the Senate and in
the House.

JJJJJudgudgudgudgudge: e: e: e: e: I see,  thank you.

ModeratorModeratorModeratorModeratorModerator:  :  :  :  :  Thank you very much, Judge.  Maybe we can refer
to Section 15 of R.A. 8371 (Justice System, Conflict Resolution
Institutions, and Peace Building Processes) and Section 4 of  the
IRR  which, I think,  explain very well to what extent the settlement
of  disputes would be with IPs.
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XIVXIVXIVXIVXIV.  R.A. 8371 AS RETR.  R.A. 8371 AS RETR.  R.A. 8371 AS RETR.  R.A. 8371 AS RETR.  R.A. 8371 AS RETROOOOOAAAAACTIVE LACTIVE LACTIVE LACTIVE LACTIVE LAWWWWW

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE

SSSSSUPREMEUPREMEUPREMEUPREMEUPREME C C C C COUROUROUROUROURTTTTT D D D D DECISIONECISIONECISIONECISIONECISION

Question:Question:Question:Question:Question: From the reading of R.A. 8371 and from the lectures
we had today, it is clear that this law is a very recent enactment,
yet it recognizes rights of people even before they could remember
incidents of  ownership of  land in the Philippines. So this makes
it a retroactive law, in the sense that lands awarded by Spanish
authorities to non-members of  the indigenous group would be
considered void because these lands were previously owned by an
indigenous group. Don’t you find the basis of  the claim of  the
indigenous peoples too far-fetched even if  all of  us feel that we
have to be charitable to them?

Prof. Leonen:Prof. Leonen:Prof. Leonen:Prof. Leonen:Prof. Leonen: First, let me disagree that it is a question of
charity to these people, because they have kept  much of the
resources intact more than us Ilokanos  or Tagalogs  did. When
we look at the deforestation study in the Philippines made by
David Kummer, it shows that deforestation was caused mainly
by outsiders, by loggers rather than by these people. And secondly,
it stereotypes a kind of  divide between  the majority and the
minority. Dr. Owen Lynch, in his doctoral dissertation recognized
by the Supreme Court, and the whole Supreme Court agreed
with that dissertation, stated that the Americans brought in a
policy of  colonization and disenfranchisement. That meant that
we now look at some people of  the Philippines in a degrading
manner. The Kapampangans are a minority compared with the
Manobos in Mindanao. Yet, because of  the conception of  what
civilization is all about, and because of  the fact that we wear coat
and ties and barongs (when barong tagalogs are also offshoots of
the past), and these people wear g-strings, we treat them as
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minorities or second-class citizens. When we look at them as
peoples, maybe in the future we will forget about the fact that
there are indigenous peoples in the Philippines, and we will treat
everyone equally. The point is that we have to correct an injustice.
And that is principally the reason for this law, to correct a historical
injustice.

For instance, the Marcopper oil spill in Marinduque. If there
was a law that came after  and  a case  was filed based on the rights
created by that law,  for an act that happened years ago, I do not
think that is questionable,  that such is a retroactive application.
A law is now passed with respect to property rights of  Ilocanos
and Tagalogs.  Would that law be questioned? When  the Land
Registration Act came into being, did it apply to rights existing
even before it?  The “retroactive application” of  that law was
never questioned. C.A. 141 came into being recognizing the
concept of free patents, when the concept of  homesteading is an
American or a Western Pacific concept. There is no such thing as
homesteading in a tropical country like the Philippines, but when
it was enacted, it was applied. And nobody questioned its
constitutionality. So I beg to disagree that R.A. 8371 will have a
retroactive effect.

Now, I think the congresspersons and the senators were
engaged in a balancing act. One in which I am not satisfied
personally, but will have to deal with because that is the law.  I
think that we can start with the fact  that all legislation do have a
retroactive effect. It addresses an injustice that happened in the
past. One other thing. You know that C.A. 141 was amended by
R.A. 3872, i.e., it added paragraph C. When paragraph C was
included, there was also no question of its retroactive effect.
Paragraph C used the term, “for national cultural minorities,”
which still gives me the shudder because how can a small
ethnolinguistic group be a minority when Ilocanos are not a
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minority. We, Ilocanos, are small compared to seventy-six (76)
million Indigenous Filipinos. But, still, others took advantage of
that provision.

So,  from the point of  view of  history, I do not think R.A.
8371 is retroactive. Second, from the point of view of applicability
of laws, laws being what they are, it has some degree of retroactive
effect. Our jurisprudence says that only penal laws should not be
given retroactive effect because of  a particular provision in the
Revised Penal Code. But none of  our laws is not given effect
simply because they recognize what reality is. Of course, someone
might question in your courts this argument, which, to me, is a
brilliant argument. But I will maintain my position - I think it
will depend on our legal interpretation on what the Constitution
is.

XVXVXVXVXV.  SHARI’A  AND .  SHARI’A  AND .  SHARI’A  AND .  SHARI’A  AND .  SHARI’A  AND TRIBTRIBTRIBTRIBTRIBAL COURAL COURAL COURAL COURAL COURTSTSTSTSTS

TTTTTHEHEHEHEHE A A A A ADMINISTRADMINISTRADMINISTRADMINISTRADMINISTRATIVETIVETIVETIVETIVE M M M M MAAAAACHINERCHINERCHINERCHINERCHINERYYYYY     FORFORFORFORFOR IPRA IPRA IPRA IPRA IPRA

Question:  Question:  Question:  Question:  Question:  I’m Judge Reyes from San Mateo, Rizal.  Actually I
was deeply touched by the talk of  our NCIP Chairperson, Atty.
Dunuan.  We really sympathize with the situation.  Has the
Commission entertained the idea of  putting up a court similar
to the Shari’a courts? The Shari’a courts take care of  conflicts
among our Muslim brothers, and this is perhaps in answer to the
queries of my colleague here, in the absence of any guidelines
right now relative to the resolution of  conflicts regarding human
relations like criminal acts. So in the absence of guidelines and a
special court, I believe we have to follow or comply with our
existing penal or civil laws on whatever matter.  Now, has the
Commission studied the idea of creating a group or a special
court that will take care of  conflicts, criminal acts and even civil
relations among the IPs?
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AttyAttyAttyAttyAtty. Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  . Dunuan:  That is one of  the proposals, Your Honor.
There are several, actually, that have been raised and that is why I
mentioned earlier that we are contemplating on getting together
a pool of  lawyers not only from within the NCIP, but also from
the different departments of  government, as well as from the
private sector, and particularly lawyers who come from the IP
areas, to help us come up with an organizational structure, so as
to implement the guidelines. And that is why we have this
administrative order on reorganization that will authorize us
precisely to do that.  One other suggestion is that, probably, it
would not be the kind of  court that the Judiciary has, but it
might be something like an administrative body or something
similar to DARAB.  We still have to do consultations and gather
suggestions of  people who are knowledgeable on this.

Prof. Candelaria:   Prof. Candelaria:   Prof. Candelaria:   Prof. Candelaria:   Prof. Candelaria:   Let me just respond quickly to that question
because that is very relevant from a constitutional perspective.
There is a decision by the Supreme Court on a tribal court in the
North and this was in relation to an agreement.  It was an agreement
entered into by two parties in the North belonging to the same
tribe, who wanted to enforce their agreement before the regular
courts.  Now, that was not allowed by the Supreme Court because
the process by which they went through was not part of the formal
system of  the Judiciary, unlike the Shari’a court.  There is a law
that actually recognizes the enforcement of any decision of the
Shari’a court involving personal relations because that is the Code
of  Muslim personal laws.  So the problem really is:  Should it be
part of a formal system that has to be done by law?  That decision
was made in light of the development under the 1987
Constitution where it recognizes, under Article 10, two
autonomous regions,  Muslim Mindanao and the Cordillera
autonomous region.
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However, I mentioned yesterday that there is yet no organic
act; we are still working on one in the North.  Why? Because if
there is an organic act in the North, then the constitutional
provisions will apply now. Those provisions recognize an assembly
in that region that can actually pass ordinances (or you might call
it “laws”), even governing property and personal relations as far
as the North and the autonomous regions in Muslim Mindanao.
But due to the absence of  an organic act right now, it is hard to
see the operation of that system being recognized formally as far
as issues of  personal relations are concerned. Criminal law has
been expressly excluded in the constitutional provision. This is
consistent with the concept of  territorial integrity, and the
constitutional provision says that the autonomous region must
actually be developed in light of  national unity and territorial
integrity of  the Philippine government.  That is the main
framework as far as criminal law is concerned, and others may be
subject to the legislative assembly that will be created in the two
autonomous regions.

Now, what governs the other aspects of  indigenous issues
would be IPRA, and only insofar as ancestral domains  and ancestral
lands are concerned. IPRA can be the basis of  enforcement of
rights before regular courts, insofar as ancestral lands/ancestral
domains are concerned, because they are now governed by a law.

XVI.  SUPREME COURXVI.  SUPREME COURXVI.  SUPREME COURXVI.  SUPREME COURXVI.  SUPREME COURT DECISIONT DECISIONT DECISIONT DECISIONT DECISION

TTTTTHEHEHEHEHE C C C C CONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONONSTITUTIONALALALALAL I I I I ISSUESSSUESSSUESSSUESSSUES     ANDANDANDANDAND     THETHETHETHETHE

SSSSSUPREMEUPREMEUPREMEUPREMEUPREME C C C C COUROUROUROUROURTTTTT D D D D DECISIONECISIONECISIONECISIONECISION

Question:Question:Question:Question:Question: I’m Judge Herrera. I need a clarification on the
implication of  the Supreme Court decision.  The petition to the
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Supreme Court  was a challenge to the constitutionality of  some
provisions, including those on customary laws.  In according
recognition to customary laws as a basis for acknowledging
ownership over ancestral domains and lands, the voting was seven-
to-seven.  I did not see the dispositive portion.  I want to know
the implication of that.  Does that leave the question of
constitutionality still open?  Is there still an issue regarding the
constitutionality of the law?

PrPrPrPrProfofofofof. Leonen:. Leonen:. Leonen:. Leonen:. Leonen:  The law is constitutional, presumptively and by
decision of  the Supreme Court.  There is no such thing as a law
that is invalid unless it has been declared as invalid.  Maybe what
Your Honor means is that can it be the subject of  attack?  Any
law will not be immune from attack.  What if  a new case came
out, questioning the constitutionality of  the same provision that
was raised in this court?  I would apply the principle of res judicata
because it is a special civil action;  that is my personal opinion.
There is such a thing as conclusiveness of judgment that is for
civil actions in general because Rule 39 has a suppletory effect to
Rule 65.  When someone questions the same provisions of law, I
would ask myself  if  there is an identity of  parties since there
might be none.  Is there an identity of cause of action and finally
valid judgment by a competent court? Was it a decision on the
merits?  However, I do not read this as a decision on the merits
but as a procedural decision, because the required majority of the
Supreme Court in the Constitution was not met. Therefore, the
ruling is that we go back to the presumption that the law is
constitutional. And when it is properly raised, I think it is still up
for grabs.
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PPPPPERERERERER C C C C CURIAMURIAMURIAMURIAMURIAM:::::

Petitioners Isagani Cruz and Cesar Europa brought this suit for
prohibition and mandamus as citizens and taxpayers, assailing
the constitutionality of  certain provisions of  Republic Act No.
8371 (R.A. 8371), otherwise known as the Indigenous Peoples
Rights Act of  1997 (IPRA), and its Implementing Rules and
Regulations (Implementing Rules).

In its resolution of  September 29, 1998, the Court required
respondents to comment.1   In compliance, respondents
Chairperson and Commissioners of the National Commission
on Indigenous Peoples (NCIP), the government agency created
under the IPRA to implement its provisions, filed on October
13, 1998 their Comment to the Petition, in which they defend
the constitutionality of the IPRA and pray that the petition be
dismissed for lack of merit.

On October 19, 1998, respondents Secretary of the
Department of  Environment and Natural Resources (DENR)
and Secretary of  the Department of  Budget and Management
(DBM) filed through the Solicitor General a consolidated
Comment. The Solicitor General is of  the view that the IPRA is
partly unconstitutional on the ground that it grants ownership
over natural resources to indigenous peoples and prays that the
petition be granted in part.

1.   Rollo, p. 114.
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On November 10, 1998, a group of  intervenors, composed
of  Senator Juan Flavier, one of  the authors of  the IPRA, Mr.
Ponciano Bennagen, a member of  the 1986 Constitutional
Commission, and the leaders and members of 112 groups of
indigenous peoples (Flavier, et al.), filed their Motion for Leave
to Intervene. They join the NCIP in defending the
constitutionality of IPRA and praying for the dismissal of the
petition.

On March 22, 1999, the Commission on Human Rights
(CHR) likewise filed a Motion to Intervene and/or to Appear
as Amicus Curiae. The CHR asserts that IPRA is an expression
of the principle of parens patriae and that the State has the
responsibility to protect and guarantee the rights of those who
are at a serious disadvantage like indigenous peoples. For this
reason, it prays that the petition be dismissed.

On March 23, 1999, another group, composed of the Ikalahan
Indigenous People and the Haribon Foundation for the
Conservation of  Natural Resources, Inc. (Haribon, et al.), filed a
Motion to Intervene with attached Comment-in-Intervention.
They agree with the NCIP and Flavier, et al. that IPRA is
consistent with the Constitution and pray that the petition for
prohibition and mandamus be dismissed.

The motions for intervention of the aforesaid groups and
organizations were granted.

Oral arguments were heard on April 13, 1999. Thereafter,
the parties and intervenors filed their respective memoranda in
which they reiterate the arguments adduced in their earlier
pleadings and during the hearing.

Petitioners assail the constitutionality of  the following
provisions of the IPRA and its Implementing Rules on the ground
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that they amount to an unlawful deprivation of  the State’s
ownership over lands of  the public domain as well as
minerals and other natural resources therein, in violation of the
Regalian doctrine embodied in Section 2, Article XII of  the
Constitution:

1. Section 3(a) which defines the extent and coverage of
ancestral domains, and Section 3(b) which, in turn,
defines ancestral lands;

2. Section 5, in relation to Section 3(a), which provides
that ancestral domains, including inalienable public
lands, bodies of water, mineral and other resources
found within ancestral domains, are private but
community property of  the indigenous peoples;

3. Section 6, in relation to Sections 3(a) and 3(b), which
defines the composition of ancestral domains and
ancestral lands;

4. Section 7 which recognizes and enumerates the rights
of  the indigenous peoples over the ancestral domains;

5. Section 8 which recognizes and enumerates the rights
of  the indigenous peoples over the ancestral lands;

6. Section 57 which provides for priority rights of  the
indigenous peoples in the harvesting, extraction,
development or exploration of minerals and other
natural resources within the areas claimed to be their
ancestral domains, and the right to enter into agreements
with non-indigenous peoples for the development and
utilization of natural resources therein for a period
not exceeding 25 years, renewable for not more than
25 years; and

7. Section 58 which gives the indigenous peoples the
responsibility to maintain, develop, protect and
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conserve the ancestral domains and portions thereof
which are found to be necessary for critical watersheds,
mangroves, wildlife sanctuaries, wilderness, protected
areas, forest cover or reforestation.2

Petitioners also contend that, by providing for an all-
encompassing definition of  “ancestral domains” and “ancestral
lands,” which might even include private lands found within said
areas, Sections 3(a) and 3(b) violate the rights of private
landowners.3

In addition, petitioners question the provisions of the IPRA
defining the powers and jurisdiction of  the NCIP and making
customary law applicable to the settlement of disputes involving
ancestral domains and ancestral lands on the ground that these
provisions violate the due process clause of  the Constitution.4

These provisions are:

1.    Sections 51 to 53 and 59 which detail the process of
delineation and recognition of ancestral domains and
which vest on the NCIP the sole authority to delineate
ancestral domains and ancestral lands;

2. Section 52[i] which provides that upon certification
by the NCIP that a particular area is an ancestral
domain and upon notification to the following officials,
namely, the Secretary of  Environment and Natural
Resources, Secretary of  Interior and Local Government,
Secretary of  Justice and Commissioner of  the National

2.   Petition, Rollo, pp. 16-23.

3.   Id. at 23-25.

4. Section 1, Article III of  the Constitution states: “No person
shall be deprived of  life, liberty or property without due process
of  law, nor shall any person be denied the equal protection of
the laws.”
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Development Corporation, the jurisdiction of said
officials over said area terminates;

3. Section 63 which provides that customary law,
traditions and practices of indigenous peoples shall be
applied first with respect to property rights, claims of
ownership, hereditary succession and settlement of  land
disputes, and that any doubt or ambiguity in the
interpretation thereof shall be resolved in favor of the
indigenous peoples;

4. Section 65 which states that customary laws and
practices shall be used to resolve disputes involving
indigenous peoples; and

5. Section 66 which vests on the NCIP the jurisdiction
over all claims and disputes involving rights of  the
indigenous peoples.5

Finally, petitioners assail the validity of  Rule VII, Part II,
Section 1 of the NCIP Administrative Order No. 1, Series of
1998, which provides that “the administrative relationship of
the NCIP to the Office of the President is characterized as a
lateral but autonomous relationship for purposes of policy and
program coordination.”  They contend that said Rule infringes
upon the President’s power of  control over executive departments
under Section 17, Article VII of  the Constitution.6

Petitioners pray for the following:

1. A declaration that Sections 3, 5, 6, 7, 8, 52[i], 57, 58,
59, 63, 65 and 66 and other related provisions of  R.A.
8371 are unconstitutional and invalid;

2. The issuance of a writ of prohibition directing the
Chairperson and Commissioners of the NCIP to cease

5.   Rollo, pp. 25-27.

6.   Id. at 27-28.
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and desist from implementing the assailed provisions
of  R.A. 8371 and its Implementing Rules;

3. The issuance of a writ of prohibition directing the
Secretary of  the Department of  Environment and
Natural Resources to cease and desist from
implementing Department of  Environment and Natural
Resources Circular No. 2, Series of  1998;

4. The issuance of a writ of prohibition directing the
Secretary of Budget and Management to cease and
desist from disbursing public funds for the
implementation of  the assailed provisions of  R.A.
8371; and

5. The issuance of a writ of mandamus commanding the
Secretary of  Environment and Natural Resources to
comply with his duty of  carrying out the State’s
constitutional mandate to control and supervise the
exploration, development, utilization and conservation
of Philippine natural resources.7

After due deliberation on the petition, the members of the
Court voted as follows:

Seven (7) voted to dismiss the petition. Justice Kapunan filed
an opinion, which the Chief  Justice and Justices Bellosillo,
Quisumbing, and Santiago join, sustaining the validity of the
challenged provisions of  R.A. 8371. Justice Puno also filed a
separate opinion sustaining all challenged provisions of  the law
with the exception of  Section 1, Part II, Rule III of  NCIP
Administrative Order No. 1, Series of  1998, the Rules and
Regulations Implementing the IPRA, and Section 57 of the IPRA
which he contends should be interpreted as dealing with the large-

7.    Transcript of  Stenographic Notes of  the hearing held on April
13, 1999, pp. 5-6.
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scale exploitation of natural resources and should be read in
conjunction with Section 2, Article XII of the 1987 Constitution.
On the other hand, Justice Mendoza voted to dismiss the petition
solely on the ground that it does not raise a justiciable controversy
and petitioners do not have standing to question the
constitutionality of R.A. 8371.

Seven (7) other members of  the Court voted to grant the
petition. Justice Panganiban filed a separate opinion expressing
the view that Sections 3 (a)(b), 5, 6, 7 (a)(b), 8, and related
provisions of  R.A. 8371 are unconstitutional. He reserves
judgment on the constitutionality of Sections 58, 59, 65, and 66
of  the law, which he believes must await the filing of  specific
cases by those whose rights may have been violated by the IPRA.
Justice Vitug also filed a separate opinion expressing the view that
Sections 3(a), 7, and 57 of R.A. 8371 are unconstitutional.
Justices Melo, Pardo, Buena, Gonzaga-Reyes, and De Leon, Jr.,
join in the separate opinions of  Justices Panganiban and Vitug.

As the votes were equally divided (7 to 7) and the necessary
majority was not obtained, the case was redeliberated upon.
However, after redeliberation, the voting remained the same.
Accordingly, pursuant to Rule 56, Section 7 of  the Rules of
Civil Procedure, the petition is DISMISSED.

Attached hereto and made integral parts thereof  are the
separate opinions of  Justices Puno, Vitug, Kapunan, Mendoza,
and Panganiban.

SO ORDERED.

Davide, Jr., C .J ., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza,
Panganiban, Quisumbing, Pardo, Buena, Gonzaga-Reyes, Yñares-
Santiago and De Leon, Jr., JJ ., concur.
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Ethnoliguistic GroupEthnoliguistic GroupEthnoliguistic GroupEthnoliguistic GroupEthnoliguistic Group Location of DomainsLocation of DomainsLocation of DomainsLocation of DomainsLocation of Domains

CCCCCORDILLERAORDILLERAORDILLERAORDILLERAORDILLERA & R & R & R & R & REGIONEGIONEGIONEGIONEGION 1 1 1 1 1

Bontoc       Mountain Province
Balangao Mountain Province
Isneg Kalinga, Apayao
Tinggian Abra, Kalinga, Apayao
Kankanaey Benguet, Mt. Province, Baguio
Kalanguya Benguet, Ifugao
Karao Benguet
Ibaloi Benguet
Ayangan Ifugao
Ifugao Ifugao
Tuwali Ifugao
Kalinga Kalinga
Apayao Kalinga, Apayao
Bago La Union, Ilocos Sur,

Ilocos Norte, Pangasinan

RRRRREGIONEGIONEGIONEGIONEGION II, C II, C II, C II, C II, CARABARABARABARABARABALLALLALLALLALLOOOOO M M M M MOUNTOUNTOUNTOUNTOUNTAINSAINSAINSAINSAINS

Agta Cagayan, Quirino, Isabela
Kalanguya Nueva Vizcaya
Bugkalot Nueva Vizcaya, Quirino
Isinai Nueva Vizcaya
Gaddang Nueva Vizcaya, Isabela
Aggay Cagayan
Dumagat Isabela, Cagayan
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Ibanag Cagayan
Itawis Cagayan
Ivatan Batanes

RRRRRESTESTESTESTEST     OFOFOFOFOF L L L L LUZONUZONUZONUZONUZON/S/S/S/S/SIERRAIERRAIERRAIERRAIERRA M M M M MADREADREADREADREADRE M M M M MOUNTOUNTOUNTOUNTOUNTAINSAINSAINSAINSAINS

Aeta, Negrito, Baluga, Pugot Zambales, Bataan, Tarlac,
Pampanga

Abelling Tarlac
Agta Aurora, Palayan City,

Camarines Sur
Dumagat Quezon, Rizal, Aurora,

Dumagat
Remontado Rizal, Laguna, Quezon
Bugkalot Aurora
Cimaron Camarines Sur
Kabihug Camarines Norte
Tabangnon Sorsogon
Abiyan (Aeta) Camarines Norte/Sur
Isarog Camarines Norte
Itom Albay
Pullon Masbate

IIIIISLANDSLANDSLANDSLANDSLAND G G G G GRRRRROUPSOUPSOUPSOUPSOUPS

Agutaynon Palawan
Tagbanua Palawan
Dagayanen Palawan
Tao’t Bato Palawan
Batak Palawan
Palawanon Palawan
Molbog Palawan
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Iraya Mangyan Mindoro Occidental/Oriental
Hanunuo Mangyan Mindoro Occidental/Oriental
Alangan  Mangyan Mindoro Oriental
Buhid Mangyan Mindoro Occidental/Oriental
Tadyawan Mangyan Mindoro Occidental/Oriental
Batangan Mangyan Mindoro Occidental
Gubatnon Mangyan Mindoro Occidental
Ratagnon Mangyan Mindoro Occidental
Ati Romblon
Cuyunon Romblon
Ati Iloilo, Antique,

Negros Occidental, Capiz,
Aklan

Sulod/Bukidnon Iloilo, Capiz, Antique, Aklan
Magahat Negros Occidental
Korolanos Negros Oriental
Ata Negros Oriental
Bukidnon Negros Oriental
Escaya Bohol
Badjao Cebu, Bohol
Kongking Leyte, Samar

SSSSSOUTHERNOUTHERNOUTHERNOUTHERNOUTHERN & E & E & E & E & EASTERNASTERNASTERNASTERNASTERN M M M M MINDINDINDINDINDANANANANANAAAAAOOOOO

Manobo Agusan del Norte/del Sur
Mandaya Davao Oriental
Mansaka Davao del Norte
Dibabawon Davao del Norte
Banwaon Agusan del Sur
Bagobo Davao del Sur, Davao City
Ubo Manobo Davao del Sur, Davao City
Tagakaolo Davao del Sur
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Talaingod, Langilan Davao del Norte, Davao City
Mamanwa Surigao del Norte
Higaonon Agusan del Norte/del Sur
B’laan Davao del Sur, Saranggani,

South Cotabato
T’boli South Cotabato
Kalagan Davao del Sur
Tagabawa Davao City
Manobo B’lit South Cotabato
Matigsalog Davao City, Davao del Sur/

Davao del Norte
Tigwahanon Agusan del Norte/del Sur
Sangil South Cotabato, Saranggani

CCCCCENTRALENTRALENTRALENTRALENTRAL M M M M MINDINDINDINDINDANANANANANAAAAAOOOOO

Aromanon North Cotabato
Tiruray Sultan Kudarat, Maguindanao,

Cotabato City
Bagobo North Cotabato
Ubo Manobo North Cotabato
Higaonon Lanao del Sur, Iligan City
Subanen Lanao del Norte
Maguindanao Maguindanao
Maranao Lanao del Norte/del Sur
Iranon Maguindanao, Lanao del Sur
Karintik North Cotabato
B’laan North Cotabato,

Sultan Kudarat, Maguindanao
Lambangian Sultan Kudarat
Dulangan Sultan Kudarat
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Subanen  Zamboanga del Sur,
 Zamboanga del Norte,
 Misamis Occidental/Oriental,
 Zamboanga City

Talaandig                                  Bukidnon
Higaonon Bukidnon, Misamis Oriental

Misamis Occidental
Matigsalog Bukidnon
Umayamnon Bukidnnon
Manobo Bukidnon
Kamigin Camiguin
Yakan Basilan
Sama Tawi-tawi
Badjao/Sama Laut Tawi-tawi, Basilan,

Sulu Archipelago
Kalibugan Zamboanga del Sur/del Norte
Jama Mapon Sulu Archipelago

SOURCES: ECIP, NCCP-PACT, ONCC, OSCC, OMA, DENR. The
list was consolidated from Anthropological Surveys and CADC
applications.  This list needs to be validated in future census using self-
ascription as the basis.



1973 Constitution1973 Constitution1973 Constitution1973 Constitution1973 Constitution

Article XV, Section 11

The State shall consider the
customs, traditions, beliefs, and
interests of national cultural
communities in the formulation
and implementation of State
policies.

1987 Constitution1987 Constitution1987 Constitution1987 Constitution1987 Constitution

Article II, Section 22

The State recognizes and
promotes the rights of
indigenous cultural communities
within the framework of
national unity and development.

Article XII, Section 5

The State, subject to the
provisions of  this Constitution
and national development
policies and programs, shall
protect the rights of indigenous
cultural communities to their
ancestral lands to ensure their
economic, social, and cultural
well-being.
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February
2,

 1987

1973
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Article XIII, Section 6

The State shall apply the
principles of agrarian reform or
stewardshipstewardshipstewardshipstewardshipstewardship, whenever appli-
cable in accordance with law,
in the disposition or utilization
of other natural resources,
including lands of the public
domain under lease or
concession suitable to
agriculture, subject to prior
rights, homestead rights of
small settlers, and the rights of
indigenous communities to
their ancestral  lands.

Article XIV, Section 17

The State shall recognize,
respect, and protect the rights
of indigenous cultural
communities to preserve and
develop their cultures,
traditions, and institutions.  It
shall consider these rights in the
formulation of  national plans
and policies.

Article XVI, Section 12

The Congress may create a
consultative body to advise the
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President on policies affecting
indigenous cultural commu-
nities, the majority of the
members of which shall come
from such communities.

R.A. No. 1888R.A. No. 1888R.A. No. 1888R.A. No. 1888R.A. No. 1888

An Act to Effectuate in a
More Rapid and Complete
Manner the Economic, Social,
Moral and Political  Advance-
ment of the Non-Christian
Filipinos or National Cultural
Minorities and to Render
Real, Complete and Permanent
the Integration of All Said
National Cultural Minorities
Into the Body Politic,
Creating the Commission onCommission onCommission onCommission onCommission on
National IntegrationNational IntegrationNational IntegrationNational IntegrationNational Integration (CNI) (CNI) (CNI) (CNI) (CNI)
Charged  With Said Functions.

R.A. No. 6389R.A. No. 6389R.A. No. 6389R.A. No. 6389R.A. No. 6389

An Act Amending Republic
Act Numbered Thirty-Eight
Hundred and Forty-Four,
(R.A. No. 3844), As
Amended, Otherwise Known
As the Agricultural Land
Reform Code, and For Other
Purposes.

RRRRReeeeepubpubpubpubpublicliclicliclic
ActsActsActsActsActs

June
 22,

 1957

September
 10,

 1971



271HISTORY OF LOCAL LAWS AND ISSUANCES
RELATED TO IPRA

2003]

LLLLLAAAAAWSWSWSWSWS /////
IIIIISSUSSUSSUSSUSSUANCESANCESANCESANCESANCES

TTTTTITLEITLEITLEITLEITLE DDDDDAAAAATETETETETE

R.A. No. 6657R.A. No. 6657R.A. No. 6657R.A. No. 6657R.A. No. 6657

An Act Instituting a
Comprehensive AgrarianComprehensive AgrarianComprehensive AgrarianComprehensive AgrarianComprehensive Agrarian
RRRRRefefefefeforororororm Prm Prm Prm Prm Progogogogogramramramramram (CARP)(CARP)(CARP)(CARP)(CARP)
to Promote Social Justice
and Industrialization,
Providing the Mechanism
for Its Implementation, and
For Other Purposes.

R.A. No. 6734R.A. No. 6734R.A. No. 6734R.A. No. 6734R.A. No. 6734

An Act Providing for an
Organic ActOrganic ActOrganic ActOrganic ActOrganic Act for the
Autonomous Region in
Muslim Mindanao.

R.A. No. 7586R.A. No. 7586R.A. No. 7586R.A. No. 7586R.A. No. 7586

An Act Providing for the
Establishment and Manage-
ment of the NationalNationalNationalNationalNational
Integrated ProtectedIntegrated ProtectedIntegrated ProtectedIntegrated ProtectedIntegrated Protected
ArArArArAreas Systemeas Systemeas Systemeas Systemeas System (NIP(NIP(NIP(NIP(NIPAS)AS)AS)AS)AS),
Defining Its Scope and
Coverage, and For Other
Purposes.

R.A. No. 8371R.A. No. 8371R.A. No. 8371R.A. No. 8371R.A. No. 8371

An Act to Recognize,
Protect and Promote the
Rights of Indigenous
Cultural Communities/Indi-

June
10,

 1988

August
 1,

 1989

June
1,

1992
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genous Peoples, Creating A
NationalNationalNationalNationalNational CommissionCommissionCommissionCommissionCommission
On IndigOn IndigOn IndigOn IndigOn Indigenous Penous Penous Penous Penous Peopleseopleseopleseopleseoples
(NCIP)(NCIP)(NCIP)(NCIP)(NCIP), Establishing
Implementing Mechanisms,
Appropriating Funds
Therefor, and For Other
Purposes.

C.A. No. 141C.A. No. 141C.A. No. 141C.A. No. 141C.A. No. 141
An Act to Amend and
Compile the Laws Relative
to Lands of the Public
Domain.

Act No. 253Act No. 253Act No. 253Act No. 253Act No. 253

Bureau of Non-Christian
Tribes (BNCT).....

E.OE.OE.OE.OE.O. No. No. No. No. No. 561. 561. 561. 561. 561

Creating the Commission
on  the Settlement of Land
Problems.

E.OE.OE.OE.OE.O. No. No. No. No. No. 122. 122. 122. 122. 122

Abolishing the Office of
Muslim Affairs and
Cultural Communities.

November
 7,

 1936

ExExExExExecutiecutiecutiecutiecutivvvvveeeee
OrdersOrdersOrdersOrdersOrders

January
30,

 1987

 Commonw Commonw Commonw Commonw Commonwealthealthealthealthealth
ActActActActAct

October
29,

 1997

ActActActActAct 1903

September
21,

1979
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September
26,

1996

September
22,

2000

E.OE.OE.OE.OE.O. No. No. No. No. No. 122-A. 122-A. 122-A. 122-A. 122-A

Creating the Office of
Muslim  Affairs.

E.OE.OE.OE.OE.O. No. No. No. No. No. 122-B. 122-B. 122-B. 122-B. 122-B

Creating  the Office for
Northern  Cultural Commu-
nities.

E.OE.OE.OE.OE.O. No. No. No. No. No. 122-C. 122-C. 122-C. 122-C. 122-C

Creating the Office for South-
ern Cultural Communities.

E.OE.OE.OE.OE.O. No. No. No. No. No. 370. 370. 370. 370. 370

Strengthening the Philippine
Council for Sustainable
Development.

E.OE.OE.OE.OE.O. No. No. No. No. No. 288. 288. 288. 288. 288

Extending the Term of
Executive Order No. 161,
“Proclaiming a Special Zone
of  Peace and Development in
the Southern Philippines,” and
Establishing Therefore the
Southern Philippines  Council
for Peace and Development and
the Consultative Assembly.

January
30,

 1987

January
30,

1987

January
30,

 1987
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PresidentialPresidentialPresidentialPresidentialPresidential
DecreesDecreesDecreesDecreesDecrees

March
11,

1974

September
22,

1976

PPPPP.D.D.D.D.D. No. No. No. No. No. 410. 410. 410. 410. 410

Declaring Ancestral Lands
Occupied and Cultivated by
National Cultural Commu-
nities As Alienable and
Disposable, and For Other
Purposes.

PPPPP.D.D.D.D.D. No. No. No. No. No. 1017. 1017. 1017. 1017. 1017

Prohibiting Persons From
Entering Into Unexplored
Tribal Grounds and
Providing Penalty Therefor.

PPPPP.D.D.D.D.D. No. No. No. No. No. 1414. 1414. 1414. 1414. 1414

Further Defining the Powers,
Functions and Duties of the
Office of the Presidential
Assistant on National
Minorities and For Other
Purposes.

DDDDDAAAAAO NoO NoO NoO NoO No. 02. 02. 02. 02. 02
Series of 1993Series of 1993Series of 1993Series of 1993Series of 1993

Rules and Regulations for
the Identification, Delinea-
tion and Recognition of
Ancestral Land and     Domain
Claims.

June
9,

1978

DENRDENRDENRDENRDENR
DeDeDeDeDeparparparparpartmenttmenttmenttmenttment

OrderOrderOrderOrderOrder

January
15,

 1993
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NCIP A.ONCIP A.ONCIP A.ONCIP A.ONCIP A.O. No. No. No. No. No. 01. 01. 01. 01. 01
Series of 2002Series of 2002Series of 2002Series of 2002Series of 2002

Guidelines for the Review
and Verification of  the
Cer tificate of  Ancestral
Domain Title (CADT) and
Certificate of Ancestral Land
Title (CALT) Approved by
the First Commission En Banc
of the National Commission
on Indigenous Peoples, But
Were Neither Registered
With the Register of  Deeds
Nor Released to the
Claimants-Owners.

NCIP A.ONCIP A.ONCIP A.ONCIP A.ONCIP A.O. No. No. No. No. No. 02. 02. 02. 02. 02
Series of 2002Series of 2002Series of 2002Series of 2002Series of 2002

Revised Guidelines for the
Conversion of  Certificate of
Ancestral Domain/Land
Claims to Certificate of
Ancestral Domain/Land
Titles Delineated Prior to
R.A. 8371.

NationalNationalNationalNationalNational
CommissionCommissionCommissionCommissionCommission

on Indigenouson Indigenouson Indigenouson Indigenouson Indigenous
PPPPPeopleseopleseopleseopleseoples
(NCIP)(NCIP)(NCIP)(NCIP)(NCIP)

AdministrativeAdministrativeAdministrativeAdministrativeAdministrative
OrdersOrdersOrdersOrdersOrders

January
28,

2002
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NCIP A.ONCIP A.ONCIP A.ONCIP A.ONCIP A.O. No. No. No. No. No. 03. 03. 03. 03. 03
Series of 2002Series of 2002Series of 2002Series of 2002Series of 2002

Revised Guidelines for the
Issuance of  Certification
Precondition and the Free
and Prior Informed Con-
sent In Connection With
Applications for License,
Permit, Agreement or
Concession to Implement
and/or Operate Programs/
Projects/Plans/Business or
Investments, Including
Other Similar or Analogous
Activities or Undertaking
That Do Not Involve
Issuance of  License, Permit,
Agreement or Concession,
But Requires the Free and
Prior Informed Consent of
ICC/IP Community in
Ancestral Domain Areas In
Accordance With R.A.
8371.
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CHAPTER I. GENERAL PROVISIONS  ............................................................
Section 1. Short Title
Section 2. Declaration of  State Policies

CHAPTER II. DEFINITION OF TERMS  ......................................................
Section 3. Definition of  Terms

a. Ancestral Domains
b. Ancestral Lands
c. Certificate of  Ancestral Domain Title (CADT)
d. Certificate of  Ancestral Lands Title (CALT)
e. Communal Claims
f. Customary Laws
g. Free and Prior Informed Consent (FPIC)
h. Indigenous Cultural Communities (ICCs)/

Indigenous Peoples (IPs)
i. Indigenous Political Structures
j. Individual Claims
k. National Commission on Indigenous Peoples (NCIP)
l. Native Title
m. Non-Government Organization
n. People’s Organization
o. Sustainable Traditional Resource Rights
p. Time Immemorial
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CHAPTER III. RIGHTS TO ANCESTRAL DOMAINS  .......................
Section 4. Concept of Ancestral Lands/Domains
Section 5. Indigenous Concept of Ownership
Section 6. Composition of Ancestral Lands/Domains
Section 7. Rights to Ancestral Domains

a. Right of Ownership
b. Right to Develop Lands and Natural Resources
c. Right to Stay in the Territories
d. Right in Case of Displacement
e. Right to Regulate Entry of  Migrants
f. Right to Safe and Clean Air and Water
g. Right to Claim Parts of  Reservations
h. Right to Resolve Conflict

Section 8. Rights to Ancestral Lands
a. Right to Transfer Land/Property
b. Right to Redemption

Section 9. Responsibilities of  ICCs/IPs to their
Ancestral Domains
a. Maintain Ecological Balance
b. Restore Denuded Areas
c. Observe Laws

Section 10. Unauthorized and Unlawful Intrusion
Section 11. Recognition of  Ancestral Domain Rights
Section 12. Option to Secure Certificate of  Title Under

Commonwealth Act 141, as amended, or the
Land Registration Act 496

CHAPTER IV. RIGHT TO SELF-GOVERNANCE AND

EMPOWERMENT  ..........................................................
Section 13. Self-Governance
Section 14. Support for Autonomous Regions
Section 15. Justice System, Conflict Resolution Institutions,

and Peace Building Processes
Section 16. Right to Participate in Decision-Making
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Section 17. Right to Determine and Decide Priorities for
Development

Section 18. Tribal Barangays
Section 19. Role of  People’s Organizations
Section 20. Means for Development/Empowerment of

ICCs/IPs
CHAPTER V. SOCIAL JUSTICE AND HUMAN RIGHTS  ........................

Section 21. Equal Protection and Non-Discrimination of
ICCs/IPs

Section 22. Rights during Armed Conflict
Section 23. Freedom from Discrimination and Right to

Equal Opportunity and Treatment
Section 24. Unlawful Acts Pertaining to Employment
Section 25. Basic Services
Section 26. Women
Section 27. Children and Youth
Section 28. Integrated System of Education

CHAPTER VI. CULTURAL INTEGRITY  .......................................................
Section 29. Protection of  Indigenous Culture, Traditions and

Institutions
Section 30. Educational Systems
Section 31. Recognition of  Cultural Diversity
Section 32. Community Intellectual Rights
Section 33. Right to Religious, Cultural Sites and Ceremonies
Section 34. Rights to Indigenous Knowledge Systems and

Practices and to Develop Own Sciences and Technologies
Section 35. Access to Biological and Genetic Resources
Section 36. Sustainable Agro-Technical Development
Section 37. Funds for Archeological and Historical Sites

CHAPTER VII. NATIONAL COMMISSION ON INDIGENOUS

PEOPLES (NCIP)  ................................................................
Section 38. National Commission on Indigenous Cultural

Communities/Indigenous Peoples (NCIP)
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Section 39. Mandate
Section 40. Composition
Section 41. Qualifications, Tenure, Compensation
Section 42. Removal from Office
Section 43. Appointment of Commissioners
Section 44. Powers and Functions
Section 45. Accessibility and Transparency
Section 46. Offices within the NCIP

a. Ancestral Domains Office
b. Office on Policy, Planning and Research
c. Office of Education, Culture and Health
d. Office on Socio-Economic Services and

Special Concerns
e. Office of  Empowerment and Human Rights
f. Administrative Office
g. Legal Affairs Office

Section 47. Other Offices
Section 48. Regional and Field Offices
Section 49. Office of  the Executive Director
Section 50. Consultative Body

CHAPTER VIII. DELINEATION AND RECOGNITION OF

ANCESTRAL DOMAINS  ......................................................................
Section 51. Delineation and Recognition of

Ancestral Domains
Section 52. Delineation Process

a. Ancestral Domains Delineated Prior to this Act
b. Petition for Delineation
c. Delineation Proper
d. Proof Required
e. Preparation of Maps
f. Report of  Investigation and Other Documents
g. Notice and Publication
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h. Endorsement to NCIP
i. Turnover of  Areas Within Ancestral Domains

Managed by Other Government Agencies
j. Issuance of CADT
k. Registration of  CADTs

Section 53. Identification, Delineation and Certification of
Ancestral Lands

Section 54. Fraudulent Claims
Section 55. Communal Rights
Section 56. Existing Property Rights Regimes
Section 57. Natural Resources Within Ancestral Domains
Section 58. Environmental Considerations
Section 59. Certification Precondition
Section 60. Exemption from Taxes
Section 61. Temporary Requisition Powers
Section 62. Resolution of  Conflicts
Section 63. Applicable Laws
Section 64. Remedial Measures

CHAPTER IX. JURISDICTION AND PROCEDURES FOR

ENFORCEMENT OF RIGHTS  ..............................................
Section 65. Primacy of Customary Laws and Practices
Section 66. Jurisdiction of  the NCIP
Section 67. Appeals to the Court of  Appeals
Section 68. Execution of  Decisions, Awards, Orders
Section 69. Quasi-Judicial Powers of  the NCIP
Section 70. No Restraining Order or Preliminary Injunction

CHAPTER X. ANCESTRAL DOMAINS FUND  ........................................
Section 71. Ancestral Domains Fund

CHAPTER XI. PENALTIES  ..........................................................................
Section 72. Punishable Acts and Applicable Penalties
Section 73. Persons Subject to Punishment
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CHAPTER XII. MERGER OF THE OFFICE FOR NORTHERN

CULTURAL COMMUNITIES (ONCC) AND THE OFFICE FOR

SOUTHERN CULTURAL COMMUNITIES (OSCC)  ....................
Section 74. Merger of ONCC/OSCC
Section 75. Transition Period
Section 76. Transfer of  Assets/Properties
Section 77. Placement Committee

CHAPTER XIII. FINAL PROVISIONS  ..........................................................
Section 78. Special Provision
Section 79. Appropriations
Section 80. Implementing Rules and Regulations
Section 81. Saving Clause
Section 82. Separability Clause
Section 83. Repealing Clause
Section 84. Effectivity

CHAPTER ICHAPTER ICHAPTER ICHAPTER ICHAPTER I
GENERAL PRGENERAL PRGENERAL PRGENERAL PRGENERAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 1. 1. 1. 1. 1. Short Title. — This Act shall be known as “The
Indigenous Peoples’ Rights Act of 1997.”

SSSSSECTIONECTIONECTIONECTIONECTION 2. 2. 2. 2. 2. Declaration of  State Policies. — The State shall
recognize and promote all the rights of Indigenous Cultural
Communities/Indigenous Peoples (ICCs/IPs) hereunder
enumerated within the framework of  the Constitution:

a.    The  State  shall  recognize and  promote  the  rights of
ICCs/IPs within the framework of  national unity and
development;

b. The State shall protect the rights of ICCs/IPs to their
ancestral domains to ensure their economic, social and
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cultural well-being, and shall recognize the applicability
of  customary laws governing property rights or relations
in determining the ownership and extent of  ancestral
domain;

c. The State shall recognize, respect and protect the rights
of ICCs/IPs to preserve and develop their cultures,
traditions and institutions. It shall consider these rights
in the formulation of  national laws and policies;

d. The State shall guarantee that members of the ICCs/IPs,
regardless of  sex, shall equally enjoy the full measure of
human rights and freedoms without distinction or
discrimination;

e. The State shall take measures, with the participation of
the ICCs/IPs concerned, to protect their rights and
guarantee respect for their cultural integrity, and to ensure
that members of the ICCs/IPs benefit on an equal footing
from the rights and opportunities which national laws
and regulations grant to other members of the population;
and

f. The State recognizes its obligations to respond to the
strong expression of the ICCs/IPs for cultural integrity
by assuring maximum ICC/IP participation in the
direction of  education, health, as well as other services of
ICCs/IPs, in order to render such services more responsive
to the needs and desires of these communities.

Towards these ends, the State shall institute and establish the
necessary mechanisms to enforce and guarantee the realization of
these rights, taking into consideration their customs, traditions,
values, beliefs, interests and institutions, and to adopt and
implement measures to protect their rights to their ancestral
domains.
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CHAPTER IICHAPTER IICHAPTER IICHAPTER IICHAPTER II
DEFINITION OF DEFINITION OF DEFINITION OF DEFINITION OF DEFINITION OF TERMSTERMSTERMSTERMSTERMS

SSSSSECTIONECTIONECTIONECTIONECTION 3. 3. 3. 3. 3. Definition of  Terms. — For purposes of  this
Act, the following terms shall mean:

a. Ancestral DomainAncestral DomainAncestral DomainAncestral DomainAncestral Domains — Subject to Section 56 hereof,
refer to all areas generally belonging to ICCs/IPs
comprising lands, inland waters, coastal areas, and natural
resources therein, held under a claim of  ownership,
occupied or possessed by ICCs/IPs, by themselves or
through their ancestors, communally or individually since
time immemorial, continuously to the present except
when interrupted by war, force majeure or displacement
by force, deceit, stealth or as a consequence of government
projects or any other voluntary dealings entered into by
government and private individuals/corporations, and
which are necessary to ensure their economic, social and
cultural welfare. It shall include ancestral lands, forests,
pasture, residential, agricultural, and other lands
individually owned, whether alienable and disposable or
otherwise, hunting grounds, burial grounds, worship areas,
bodies of water, mineral and other natural resources, and
lands which may no longer be exclusively occupied by
ICCs/IPs, but from which they traditionally had access
to for their subsistence and traditional activities,
particularly the home ranges of  ICCs/IPs who are still
nomadic and/or shifting cultivators;

b. Ancestral Lands Ancestral Lands Ancestral Lands Ancestral Lands Ancestral Lands — Subject to Section 56 hereof, refers
to lands occupied, possessed and utilized by individuals,
families and clans who are members of the ICCs/IPs since
time immemorial, by themselves or through their
predecessors-in-interest, under claims of individual or
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traditional group ownership, continuously  to the present
except when interrupted by war, force majeure or
displacement by force, deceit, stealth, or as a consequence
of  government projects and other voluntary dealings
entered into by government and private individuals/
corporations, including, but not limited to, residential
lots, rice terraces or paddies, private forests, swidden farms
and tree lots;

c. CerCerCerCerCertiftiftiftiftificate oficate oficate oficate oficate of  Ancestral Domain  Ancestral Domain  Ancestral Domain  Ancestral Domain  Ancestral Domain TTTTTitle (CADT )itle (CADT )itle (CADT )itle (CADT )itle (CADT )
— refers to a title formally recognizing the rights of
possession and ownership of ICCs/IPs over their ancestral
domains identified and delineated in accordance with this
law;

d. CerCerCerCerCertiftiftiftiftificate oficate oficate oficate oficate of  Ancestral Lands  Ancestral Lands  Ancestral Lands  Ancestral Lands  Ancestral Lands TTTTTitle (CALitle (CALitle (CALitle (CALitle (CALT )T )T )T )T ) —
refers to a title formally recognizing the rights of  ICCs/
IPs over their ancestral lands;

e. Communal Claims Communal Claims Communal Claims Communal Claims Communal Claims — refer to claims on land, resources
and rights thereon, belonging to the whole community
within a defined territory;

f. Customary LawsCustomary LawsCustomary LawsCustomary LawsCustomary Laws — refer to a body of written and/or
unwritten rules, usages, customs and practices traditionally
and continually recognized, accepted and observed by
respective ICCs/IPs;

g. FFFFFrrrrree and Prior Infee and Prior Infee and Prior Infee and Prior Infee and Prior Infororororormed Consentmed Consentmed Consentmed Consentmed Consent — as used in this
Act shall mean the consensus of all members of the ICCs/
IPs to be determined in accordance with their respective
customary laws and practices, free from any external
manipulation, interference and coercion, and obtained after
fully disclosing the intent and scope of  the activity, in a
language and process understandable to the community;
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h. Indigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural Communities/////IndigenousIndigenousIndigenousIndigenousIndigenous
PPPPPeopleseopleseopleseopleseoples — refer to a group of  people or homogenous
societies identified by self-ascription and ascription by
others, who have continuously lived as organized
community on communally bounded and defined
territory, and who have, under claims of  ownership since
time immemorial, occupied, possessed and utilized such
territories, sharing common bonds of language, customs,
traditions and other distinctive cultural traits, or who
have, through resistance to political, social and cultural
inroads of colonization, non-indigenous religions and
cultures, became historically differentiated from the
majority of Filipinos. ICCs/IPs shall likewise include
peoples who are regarded as indigenous on account of
their descent from the populations which inhabited the
country, at the time of  conquest or colonization, or at
the time of inroads of non-indigenous religions and
cultures, or the establishment of present state boundaries,
who retain some or all of  their own social, economic,
cultural and political institutions, but who may have been
displaced from their traditional domains or who may have
resettled outside their ancestral domains;

i. IndigIndigIndigIndigIndigenous Penous Penous Penous Penous Political Strolitical Strolitical Strolitical Strolitical Structuructuructuructuructureseseseses — refer to
organizational and cultural leadership systems,
institutions, relationships, patterns and processes for
decision-making and participation, identified by ICCs/
IPs such as, but not limited to, Council of Elders, Council
of  Timuays, Bodong Holders, or any other tribunal or
body of similar nature;

j. Individual ClaimsIndividual ClaimsIndividual ClaimsIndividual ClaimsIndividual Claims — refer to claims on land and rights
thereon which have been devolved to individuals, families
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and clans including, but not limited to, residential lots,
rice terraces or paddies and tree lots;

k. National Commission on IndigNational Commission on IndigNational Commission on IndigNational Commission on IndigNational Commission on Indigenous Penous Penous Penous Penous Peopleseopleseopleseopleseoples
(NCIP) (NCIP) (NCIP) (NCIP) (NCIP) — refers to the office created under this Act,
which shall be under the Office of the President, and
which shall be the primary government agency responsible
for the formulation and implementation of policies, plans
and programs to recognize, protect and promote the rights
of ICCs/IPs;

l. NatiNatiNatiNatiNativvvvve e e e e TTTTTitleitleitleitleitle — refers to pre-conquest rights to lands
and domains which, as far back as memory reaches, have
been held under a claim of  private ownership by ICCs/
IPs, have never been public lands and are thus indisputably
presumed to have been held that way since before the
Spanish Conquest;

m. Non-GoNon-GoNon-GoNon-GoNon-Govvvvvererererernment Ornment Ornment Ornment Ornment Orggggganizationanizationanizationanizationanization — refers to a
private, nonprofit voluntary organization that has been
organized primarily for the delivery of various services
to the ICCs/IPs and has an established track record for
effectiveness and acceptability in the community where
it serves;

n. PPPPPeople’eople’eople’eople’eople’s Ors Ors Ors Ors Orggggganizationanizationanizationanizationanization — refers to a private, nonprofit
voluntary organization of members of  an ICC/IP,  which
is accepted as representative of such ICCs/IPs;

o. SustainabSustainabSustainabSustainabSustainable le le le le TTTTTraditional Rraditional Rraditional Rraditional Rraditional Resouresouresouresouresource Rights ce Rights ce Rights ce Rights ce Rights — refer
to the rights of ICCs/IPs to sustainably use, manage,
protect and conserve: a) land, air, water, and minerals; b)
plants, animals and other organisms; c) collecting, fishing
and hunting grounds; d) sacred sites; and e) other areas
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of economic, ceremonial and aesthetic value in accordance
with their indigenous knowledge, beliefs, systems and
practices; and

p. Time ImmemorialTime ImmemorialTime ImmemorialTime ImmemorialTime Immemorial — refers to a period of time when,
as far back as memory can go, certain ICCs/IPs are known
to have occupied, possessed in the concept of  owner, and
utilized a defined territory devolved to them, by operation
of customary law or inherited from their ancestors, in
accordance with their customs and traditions.

CHAPTER IIICHAPTER IIICHAPTER IIICHAPTER IIICHAPTER III
RIGHTS RIGHTS RIGHTS RIGHTS RIGHTS TTTTTO ANCESTRAL DOMAINSO ANCESTRAL DOMAINSO ANCESTRAL DOMAINSO ANCESTRAL DOMAINSO ANCESTRAL DOMAINS

SSSSSECTIONECTIONECTIONECTIONECTION 4. 4. 4. 4. 4. Concept of Ancestral Lands/Domains. —
Ancestral lands/domains shall include such concepts of territories
which cover not only the physical environment, but the total
environment, including the spiritual and cultural bonds to the
areas which the ICCs/IPs possess, occupy and use and to which
they have claims of  ownership.

SSSSSECTIONECTIONECTIONECTIONECTION     5.5.5.5.5. Indigenous Concept of  Ownership. —
Indigenous concept of  ownership sustains the view that ancestral
and all resources found therein shall serve as the material bases of
their cultural integrity. The indigenous concept of  ownership
generally holds that ancestral domains are the ICCs’/IPs’ private
but community property which belongs to all generations and
therefore cannot be sold, disposed or destroyed. It likewise covers
sustainable traditional resource rights.

SSSSSECTIONECTIONECTIONECTIONECTION 6. 6. 6. 6. 6. Composition of Ancestral Lands/Domains.
— Ancestral lands and domains shall consist of all areas generally
belonging to ICCs/IPs as referred under Sec. 3, items (a) and (b)
of this Act.
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SSSSSECTIONECTIONECTIONECTIONECTION 7. 7. 7. 7. 7. Rights to Ancestral Domains. — The rights of
ownership and possession of ICCs/IPs to their ancestral domains
shall be recognized and protected. Such rights shall include:

a. Right ofRight ofRight ofRight ofRight of  Ownership Ownership Ownership Ownership Ownership — The right to claim ownership
over lands, bodies of  water traditionally and actually
occupied by ICCs/IPs, sacred places, traditional hunting
and fishing grounds, and all improvements made by them
at any time within the domains;

b. Right to DeRight to DeRight to DeRight to DeRight to Devvvvvelop Lands and Natural Relop Lands and Natural Relop Lands and Natural Relop Lands and Natural Relop Lands and Natural Resouresouresouresouresourcescescescesces
— Subject to Section 56 hereof, right to develop, control
and use lands and territories traditionally occupied, owned,
or used; to manage and conserve natural resources within
the territories and uphold the responsibilities for future
generations; to benefit and share the profits from
allocation and utilization of the natural resources found
therein; the right to negotiate the terms and conditions
for the exploration of natural resources in the areas for
the purpose of  ensuring ecological, environmental
protection and the conservation measures, pursuant to
national and customary laws; the right to an informed
and intelligent participation in the formulation and
implementation of  any project, government or private,
that will affect or impact upon the ancestral domains and
to receive just and fair compensation for any damages
which they may sustain as a result of the project; and the
right to effective measures by the government to prevent
any interference with, alienation and encroachment upon,
these rights;

c. Right to StaRight to StaRight to StaRight to StaRight to Stay in the y in the y in the y in the y in the TTTTTerererererritoriesritoriesritoriesritoriesritories — The right to stay
in the territory and not to be removed therefrom. No
ICCs/IPs will be relocated without their free and prior
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informed consent, nor through any means other than
eminent domain. Where relocation is considered necessary
as an exceptional measure, such relocation shall take place
only with the free and prior informed consent of  the
ICCs/IPs concerned and whenever possible, they shall be
guaranteed the right to return to their ancestral domains,
as soon as the grounds for relocation cease to exist. When
such return is not possible, as determined by agreement
or through appropriate procedures, ICCs/IPs shall be
provided in all possible cases with lands of  quality and
legal status at least equal to that of the land previously
occupied by them, suitable to provide for their present
needs and future development. Persons thus relocated
shall likewise be fully compensated for any resulting loss
or injury;

d. Right in Case of DisplacementRight in Case of DisplacementRight in Case of DisplacementRight in Case of DisplacementRight in Case of Displacement — In case
displacement occurs as a result of natural catastrophes,
the State shall endeavor to resettle the displaced ICCs/
IPs in suitable areas where they can have temporary life
support systems: Provided,  That the displaced ICCs/IPs
shall have the right to return to their abandoned lands
until such time that the normalcy and safety of such lands
shall be determined: Provided, further, That should their
ancestral domain cease to exist and normalcy and safety
of the previous settlements are not possible, displaced
ICCs/IPs shall enjoy security of tenure over lands to which
they have been resettled: Provided, furthermore, That
basic services and livelihood shall be provided to them
to ensure that their needs are adequately addressed;

e. Right to RRight to RRight to RRight to RRight to Reeeeegulate Entrgulate Entrgulate Entrgulate Entrgulate Entry ofy ofy ofy ofy of  Mig Mig Mig Mig Migrantsrantsrantsrantsrants — Right to
regulate the entry of migrant settlers and organizations
into the domains;
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f. Right to SafRight to SafRight to SafRight to SafRight to Safe and Clean Air and e and Clean Air and e and Clean Air and e and Clean Air and e and Clean Air and WWWWWateraterateraterater — For this
purpose, the ICCs/IPs shall have access to integrated
systems for the management of their inland waters and
air space;

g. Right to Claim PRight to Claim PRight to Claim PRight to Claim PRight to Claim Parararararts ofts ofts ofts ofts of  R R R R Reseresereseresereservvvvvationsationsationsationsations — The right
to claim parts of  the ancestral domains which have been
reserved for various purposes, except those reserved and
intended for common public welfare and service; and

h. Right to RRight to RRight to RRight to RRight to Resolvesolvesolvesolvesolve Confe Confe Confe Confe Conflictlictlictlictlict — Right to resolve land
conflicts in accordance with customary laws of the area
where the land is located, and only in default thereof
shall the complaints be submitted to amicable settlement
and to the Courts of  Justice whenever necessary.

SSSSSECTIONECTIONECTIONECTIONECTION 8. 8. 8. 8. 8. Rights to Ancestral Lands. — The right of
ownership and possession of the ICCs/IPs to their ancestral lands
shall be recognized and protected.

a. Right to Right to Right to Right to Right to TTTTTransfransfransfransfransfer Lander Lander Lander Lander Land/////PrPrPrPrProperoperoperoperopertytytytyty — Such right shall
include the right to transfer land or property rights to/
among members of the same ICCs/IPs, subject to
customary laws and traditions of the community
concerned.

b. Right to RRight to RRight to RRight to RRight to Redemptionedemptionedemptionedemptionedemption — In cases where it is shown
that the transfer of  land/property rights, by virtue of
any agreement or devise, to a non-member of the
concerned ICCs/IPs, is tainted by the vitiated consent
of  the ICCs/IPs, or is transferred for an unconscionable
consideration or price, the transferor ICC/IP shall have
the right to redeem the same within a period not exceeding
fifteen (15) years from the date of transfer.
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SSSSSECTIONECTIONECTIONECTIONECTION 9. 9. 9. 9. 9.     Responsibilities of  ICCs/IPs to their Ancestral
Domains. — ICCs/IPs occupying a duly certified ancestral domain
shall have the following responsibilities:

a. Maintain Ecological BalanceMaintain Ecological BalanceMaintain Ecological BalanceMaintain Ecological BalanceMaintain Ecological Balance. — To preserve, restore,
and maintain a balanced ecology in the ancestral domain
by protecting the flora and fauna, watershed areas, and
other reserves;

b. RRRRRestorestorestorestorestore Denuded Are Denuded Are Denuded Are Denuded Are Denuded Areaseaseaseaseas. — To actively initiate,
undertake and participate in the reforestation of  denuded
areas and other development programs and projects
subject to just and reasonable remuneration; and

c. ObserObserObserObserObservvvvve Lae Lae Lae Lae Lawswswswsws. — To observe and comply with the
provisions of  this Act and the rules and regulations for
its effective implementation.

SSSSSECTIONECTIONECTIONECTIONECTION 10. 10. 10. 10. 10. Unauthorized and Unlawful Intrusion. —
Unauthorized and unlawful intrusion upon, or use of any  portion
of the ancestral domain, or any violation of the rights herein
before enumerated, shall be punishable under this law.
Furthermore, the Government shall take measures to  prevent
non-ICCs/IPs from taking advantage of the ICCs’/IPs’ customs
or lack of understanding of  laws to secure ownership, possession
of land belonging to said ICCs/IPs.

SSSSSECTIONECTIONECTIONECTIONECTION 11. 11. 11. 11. 11. Recognition of  Ancestral Domain Rights.
— The rights of  ICCs/IPs to their ancestral domains, by virtue
of  Native Title, shall be recognized and respected. Formal
recognition, when solicited by ICCs/IPs concerned, shall be
embodied in a Certificate of  Ancestral Domain  Title (CADT),
which shall recognize the title of  the concerned ICCs/IPs over
the territories identified and delineated.

SSSSSECTIONECTIONECTIONECTIONECTION 12. 12. 12. 12. 12. Option to Secure Certificate of  Title Under
Commonwealth Act 141, as amended, or the Land Registration
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Act 496. — Individual members of cultural communities, with
respect to their individually-owned ancestral lands who, by
themselves or through their predecessors-in-interest, have been
in continuous possession and occupation of the same in the
concept of  owner since time immemorial or for a period of  not
less than thirty (30) years immediately preceding the approval of
this Act and uncontested by the members of the same ICCs/IPs
shall have the option to secure title to their ancestral lands under
the provisions of  Commonwealth Act 141, as amended, or the
Land Registration Act 496.

For this purpose, said individually-owned ancestral lands,
which are agricultural in character and actually used for agricultural,
residential, pasture, and tree farming purposes, including those
with a slope of eighteen percent (18%) or more, are hereby
classified as alienable and disposable agricultural lands.

The option granted under this section shall be exercised within
twenty (20) years from the approval of  this Act.

CHAPTER IVCHAPTER IVCHAPTER IVCHAPTER IVCHAPTER IV
RIGHT RIGHT RIGHT RIGHT RIGHT TTTTTO SELF-GOO SELF-GOO SELF-GOO SELF-GOO SELF-GOVERNVERNVERNVERNVERNANCEANCEANCEANCEANCE

AND EMPOAND EMPOAND EMPOAND EMPOAND EMPOWERMENTWERMENTWERMENTWERMENTWERMENT

SSSSSECTIONECTIONECTIONECTIONECTION 13. 13. 13. 13. 13. Self-Governance. — The State recognizes the
inherent right of  ICCs/IPs to self-governance and self-
determination and respects the integrity of  their values, practices
and institutions. Consequently, the State shall guarantee the right
of ICCs/IPs to freely pursue their economic, social and cultural
development.

SSSSSECTIONECTIONECTIONECTIONECTION 14. 14. 14. 14. 14. Support for Autonomous Regions. —
The State shall continue to strengthen and support
the autonomous regions created under the Constitution as
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they may require or need. The State shall likewise encourage
other ICCs/IPs not included or outside Muslim Mindanao
and the Cordilleras to use the form and content of  their
ways of life as may be compatible with the fundamental
rights defined in the Constitution of  the Republic of  the
Philippines and other internationally recognized human
rights.

SSSSSECTIONECTIONECTIONECTIONECTION 15. 15. 15. 15. 15. Justice System, Conflict Resolution
Institutions, and Peace Building Processes. — The ICCs/IPs shall
have the right to use their own commonly accepted justice systems,
conflict resolution institutions, peace building processes or
mechanisms and other customary laws and practices within their
respective communities and as may be compatible with the
national legal system and with internationally recognized human
rights.

SSSSSECTIONECTIONECTIONECTIONECTION 16. 16. 16. 16. 16. Right to Participate in Decision-Making. —
ICCs/IPs have the right to participate fully, if  they so choose, at
all levels of decision-making in matters which may affect their
rights, lives and destinies through procedures determined by them
as well as to maintain and develop their own indigenous political
structures. Consequently, the State shall ensure that the ICCs/IPs
shall be given mandatory representation in policy-making bodies
and other local legislative councils.

SSSSSECTIONECTIONECTIONECTIONECTION 17. 17. 17. 17. 17. Right to Determine and Decide Priorities
for Development. — The ICCs/IPs shall have the right to
determine and decide their own priorities for development
affecting their lives, beliefs, institutions, spiritual well-being,
and the lands they own, occupy or use. They shall participate
in the formulation, implementation and evaluation of  policies,
plans and programs for national, regional and local development
which may directly affect them.
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SSSSSECTIONECTIONECTIONECTIONECTION 18. 18. 18. 18. 18. Tribal Barangays. — The ICCs/IPs living in
contiguous areas or communities where they form the
predominant population, but which are located in municipalities,
provinces or cities where they do not constitute the majority of
the population, may form or constitute a separate barangay in
accordance with the Local Government Code on the creation of
tribal barangays.

SSSSSECTIONECTIONECTIONECTIONECTION 19. 19. 19. 19. 19. Role of  People’s Organizations. — The State
shall recognize and respect the role of independent ICCs/IPs’
organizations to enable the ICCs/IPs to pursue and protect their
legitimate and collective interests and aspirations through peaceful
and lawful means.

SSSSSECTIONECTIONECTIONECTIONECTION 20. 20. 20. 20. 20. Means for Development/Empowerment of
ICCs/IPs. — The Government shall establish the means for the
full development/empowerment of the ICCs/IPs own institutions
and initiatives and, where necessary, provide the resources needed
therefor.

CHAPTER CHAPTER CHAPTER CHAPTER CHAPTER VVVVV
SOCIAL JUSTICE AND HUMAN RIGHTSSOCIAL JUSTICE AND HUMAN RIGHTSSOCIAL JUSTICE AND HUMAN RIGHTSSOCIAL JUSTICE AND HUMAN RIGHTSSOCIAL JUSTICE AND HUMAN RIGHTS

SSSSSECTIONECTIONECTIONECTIONECTION 21. 21. 21. 21. 21. Equal Protection and Non-Discrimination
of ICCs/IPs. — Consistent with the equal protection clause of
the Constitution of  the Republic of  the Philippines, the Charter
of the United Nations, the Universal Declaration of Human
Rights including the Convention on the Elimination of
Discrimination Against Women and International Human Rights
Law, the State shall, with due recognition of  their distinct
characteristics and identity, accord to the members of  the ICCs/
IPs the rights, protections and privileges enjoyed by the rest of
the citizenry. It shall extend to them the same employment rights,
opportunities, basic services, educational and other rights and
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privileges available to every member of  the society. Accordingly,
the State shall likewise ensure that the employment of  any form
of  force or coercion against ICCs/IPs shall be dealt with by law.

The State shall ensure that the fundamental human rights
and freedoms as enshrined in the Constitution and relevant
international instruments are guaranteed also to indigenous
women. Towards this end, no provision in this Act shall be
interpreted so as to result in the diminution of rights and privileges
already recognized and accorded to women under existing laws
of general application.

SSSSSECTIONECTIONECTIONECTIONECTION 22. 22. 22. 22. 22. Rights during Armed Conflict. — ICCs/IPs
have the right to special protection and security in periods of
armed conflict. The State shall observe international standards,
in particular, the Fourth Geneva Convention of  1949, for the
protection of civilian populations in circumstances of emergency
and armed conflict, and shall not recruit members of  the ICCs/
IPs against their will into the armed forces, and in particular, for
use against other ICCs/IPs; nor recruit children of ICCs/IPs into
the armed forces under any circumstance; nor force indigenous
individuals to abandon their lands, territories and means of
subsistence, or relocate them in special centers for military purposes
under any discriminatory condition.

SSSSSECTIONECTIONECTIONECTIONECTION 23. 23. 23. 23. 23. Freedom from Discrimination and Right to
Equal Opportunity and Treatment. — It shall be the right of  the
ICCs/IPs to be free from any form of discrimination, with respect
to recruitment and conditions of  employment, such that they
may enjoy equal opportunities for admission to employment,
medical and social assistance, safety as well as other occupationally-
related benefits, informed of  their rights under existing labor
legislation and of means available to them for redress, not subject
to any coercive recruitment systems, including bonded labor and
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other forms of debt servitude; and equal treatment in employment
for men and women, including the protection from sexual
harassment.

Towards this end, the State shall, within the framework of
national laws and regulations, and in cooperation with the ICCs/
IPs concerned, adopt special measures to ensure the effective
protection with regard to the recruitment and conditions of
employment of  persons belonging to these communities, to the
extent that they are not effectively protected by laws applicable
to workers in general.

ICCs/IPs shall have the right to association and freedom for
all trade union activities and the right to conclude collective
bargaining agreements with employers’ organizations. They shall
likewise have the right not to be subject to working conditions
hazardous to their health, particularly through exposure to
pesticides and other toxic substances.

SSSSSECTIONECTIONECTIONECTIONECTION 24. 24. 24. 24. 24. Unlawful Acts Pertaining to Employment.
— It shall be unlawful for any person:

a. To discriminate against any ICC/IP with respect to the
terms and conditions of  employment on account of their
descent. Equal remuneration shall be paid to ICC/IP and
non-ICC/IP for work of  equal value; and

b. To deny any ICC/IP employee any right or benefit herein
provided for or to discharge them for the purpose of
preventing them from enjoying any of  the rights or
benefits provided under this Act.

SSSSSECTIONECTIONECTIONECTIONECTION 25. 25. 25. 25. 25. Basic Services. — The ICCs/IPs have the right
to special measures for the immediate, effective and continuing
improvement of their economic and social conditions, including
in the areas of  employment, vocational training and retraining,
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housing, sanitation, health and social security. Particular attention
shall be paid to the rights and special needs of  indigenous women,
elderly, youth, children and differently-abled persons. Accordingly,
the State shall guarantee the right of  ICCs/IPs to government’s
basic services which shall include, but not limited to, water and
electrical facilities, education, health, and infrastructure.

SSSSSECTIONECTIONECTIONECTIONECTION 26. 26. 26. 26. 26. Women. — ICC/IP women shall enjoy equal
rights and opportunities with men, as regards the social, economic,
political and cultural spheres of  life. The participation of
indigenous women in the decision-making process in all levels, as
well as in the development of  society, shall be given due respect
and recognition.

The State shall provide full access to education, maternal and
child care, health and nutrition, and housing services to indigenous
women. Vocational, technical, professional and other forms of
training shall be provided to enable these women to fully
participate in all aspects of  social life. As far as possible, the State
shall ensure that indigenous women have access to all services in
their own languages.

SSSSSECTIONECTIONECTIONECTIONECTION 27. 27. 27. 27. 27. Children and Youth. — The State
shall recognize the vital role of the children and youth of
ICCs/IPs in nation-building and shall promote and protect
their physical, moral, spiritual, intellectual and social
well-being. Towards this end, the State shall support all
government programs intended for the development and
rearing of the children and youth of ICCs/IPs for  civic    efficiency
and establish such mechanisms as may be necessary for the
protection of the rights of the indigenous children and   youth.

SSSSSECTIONECTIONECTIONECTIONECTION 28. 28. 28. 28. 28. Integrated System of  Education. — The State
shall, through the NCIP, provide a complete, adequate and
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integrated system of education, relevant to the needs of the
children and young people of ICCs/IPs.

CHAPTER CHAPTER CHAPTER CHAPTER CHAPTER VIVIVIVIVI
CULCULCULCULCULTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITYTURAL INTEGRITY

SSSSSECTIONECTIONECTIONECTIONECTION 29. 29. 29. 29. 29. Protection of  Indigenous Culture, Traditions
and Institutions. — The State shall respect, recognize and protect
the right of ICCs/IPs to preserve and protect their culture,
traditions and institutions. It shall consider these rights in the
formulation and application of  national plans and policies.

SSSSSECTIONECTIONECTIONECTIONECTION 30. 30. 30. 30. 30. Educational Systems. — The State shall
provide equal access to various cultural opportunities to the ICCs/
IPs through the educational system, public or private cultural
entities, scholarships, grants and other incentives without prejudice
to their right to establish and control their educational systems
and institutions by providing education in their own language, in
a manner appropriate to their cultural methods of teaching and
learning. Indigenous children/youth shall have the right to all
levels and forms of  education of  the State.

SSSSSECTIONECTIONECTIONECTIONECTION 31. 31. 31. 31. 31. Recognition of  Cultural Diversity. — The
State shall endeavor to have the dignity and diversity of the
cultures, traditions, histories and aspirations of the ICCs/IPs
appropriately reflected in all forms of  education, public
information and cultural-educational exchange. Consequently,  the
State shall take effective measures, in consultation with ICCs/IPs
concerned, to eliminate prejudice and discrimination and to
promote tolerance, understanding and good relations among
ICCs/IPs and all segments of  society. Furthermore, the
Government shall take effective measures to ensure that  the State-
owned media duly reflect indigenous cultural  diversity.  The State
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shall likewise ensure the participation  of  appropriate indigenous
leaders in schools, communities and international cooperative
undertakings like festivals, conferences, seminars and workshops
to promote and enhance their distinctive heritage and values.

SSSSSECTIONECTIONECTIONECTIONECTION 32. 32. 32. 32. 32. Community Intellectual Rights. — ICCs/IPs
have the right to practice and revitalize their own cultural
traditions and customs. The State shall preserve, protect and
develop the past, present and future manifestations of their
cultures as well as the right to the restitution of cultural, intellectual,
religious, and spiritual property taken without their free and prior
informed consent or in violation of  their laws, traditions and
customs.

SSSSSECTIONECTIONECTIONECTIONECTION 33. 33. 33. 33. 33. Rights to Religious, Cultural Sites and
Ceremonies. — ICCs/IPs shall have the right to manifest, practice,
develop, and teach their spiritual and religious traditions, customs
and ceremonies; the right to maintain, protect and have access to
their religious and cultural sites; the right to use and control of
ceremonial objects; and, the right to the repatriation of human
remains. Accordingly, the State shall take effective measures, in
cooperation with the ICCs/IPs concerned, to ensure that
indigenous sacred places, including burial sites, be preserved,
respected and protected. To achieve this purpose, it shall be
unlawful to:

a. Explore, excavate or make diggings on archeological sites
of the ICCs/IPs for the purpose of obtaining materials
of  cultural values without the free and prior informed
consent of  the community concerned; and

b. Deface, remove or otherwise destroy artifacts which are
of  great importance to the ICCs/IPs for the preservation
of their cultural heritage.



301R.A. 8371
INDIGENOUS PEOPLES’ RIGHTS ACT

2002]

SSSSSECTIONECTIONECTIONECTIONECTION 34. 34. 34. 34. 34. Rights to Indigenous Knowledge Systems and
Practices and to Develop own Sciences and Technologies. —
ICCs/IPs are entitled to the recognition of the full
ownership and control and protection of  their cultural
and intellectual rights. They shall have the right to special
measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human
and other genetic resources, seeds, including derivatives of
these resources, traditional medicines and health practices,
vital medicinal plants, animals and minerals, indigenous
knowledge systems and practices, knowledge of  the properties
of fauna and flora, oral traditions, literature, designs, and visual
and performing arts.

SSSSSECTIONECTIONECTIONECTIONECTION 35. 35. 35. 35. 35. Access to Biological and Genetic Resources.
— Access to biological and genetic resources and to indigenous
knowledge related to the conservation, utilization and
enhancement of  these resources, shall be allowed within
ancestral lands and domains of the ICCs/IPs only with a
free and prior informed consent of  such communities,
obtained in accordance with customary laws of  the concerned
community.

SSSSSECTIONECTIONECTIONECTIONECTION 36. 36. 36. 36. 36. Sustainable Agro-Technical Development. —
The State shall recognize the right of ICCs/IPs to a sustainable
agro-technological development and shall formulate and
implement programs of action for its effective implementation.
The State shall likewise promote the bio-genetic and resource
management systems among the ICCs/IPs and shall encourage
cooperation among government agencies to ensure the successful
sustainable development of ICCs/IPs.

SSSSSECTIONECTIONECTIONECTIONECTION 37. 37. 37. 37. 37. Funds for Archeological and Historical Sites.
— The ICCs/IPs shall have the right to receive from the national
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government all funds especially earmarked or allocated for the
management and preservation of their archeological and historical
sites and artifacts with the financial and technical support of  the
national government agencies.

CHAPTER CHAPTER CHAPTER CHAPTER CHAPTER VIIVIIVIIVIIVII
NNNNNAAAAATIONTIONTIONTIONTIONAL COMMISSIONAL COMMISSIONAL COMMISSIONAL COMMISSIONAL COMMISSION

ON INDIGENOUS PEOPLES (NCIP)ON INDIGENOUS PEOPLES (NCIP)ON INDIGENOUS PEOPLES (NCIP)ON INDIGENOUS PEOPLES (NCIP)ON INDIGENOUS PEOPLES (NCIP)

SSSSSECTIONECTIONECTIONECTIONECTION 38. 38. 38. 38. 38. National Commission on Indigenous Cultural
Communities/Indigenous Peoples (NCIP). — To carry out the
policies herein set forth, there shall be created the National
Commission on ICCs/IPs (NCIP), which shall be the primary
government agency responsible for the formulation and
implementation of policies, plans and programs to promote and
protect the rights and well-being of  the ICCs/IPs and the
recognition of their ancestral domains as well as their  rights thereto.

SSSSSECTIONECTIONECTIONECTIONECTION 39. 39. 39. 39. 39. Mandate. — The NCIP shall protect and
promote the interest and well-being of  the ICCs/IPs with due
regard to their beliefs, customs, traditions and institutions.

SSSSSECTIONECTIONECTIONECTIONECTION 40. 40. 40. 40. 40. Composition. — The NCIP shall be an
independent agency under the Office of the President and shall
be composed of seven (7) Commissioners belonging to ICCs/
IPs, one (1) of  whom shall be the Chairperson. The
Commissioners shall be appointed by the President of the
Philippines from a list of recommendees submitted by authentic
ICCs/IPs: Provided, That the seven (7) Commissioners shall be
appointed specifically from each of  the following ethnographic
areas: Region I and the Cordilleras; Region II; the rest of  Luzon;
Island Groups including Mindoro, Palawan, Romblon, Panay and
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the rest of  the Visayas; Northern and Western Mindanao;
Southern and Eastern Mindanao; and Central Mindanao:
Provided, That at least two (2) of  the seven (7) Commissioners
shall be women.

SSSSSECTIONECTIONECTIONECTIONECTION 41. 41. 41. 41. 41. Qualifications, Tenure, Compensation. — The
Chairperson and the six (6) Commissioners must be natural born
Filipino citizens, bona fide members of  the ICCs/IPs as certified
by his/her tribe, experienced in ethnic affairs and who have worked
for at least ten (10) years with an ICC/IP community and/or any
government agency involved in ICC/IP, at least 35 years of  age at
the time of  appointment, and must be of  proven honesty and
integrity: Provided, That at least two (2) of  the seven (7)
Commissioners shall be members of the Philippine Bar: Provided,
further, That the members of  the NCIP shall hold office for a
period of three (3) years, and may be subject to re-appointment
for another term: Provided, furthermore, That no person shall
serve for more than two (2) terms. Appointment to any vacancy
shall only be for the unexpired term of  the predecessor and in no
case shall a member be appointed or designated in a temporary or
acting capacity: Provided, finally, That the Chairperson and the
Commissioners shall be entitled to compensation in accordance
with the Salary Standardization Law.

SSSSSECTIONECTIONECTIONECTIONECTION 42. 42. 42. 42. 42. Removal from Office. — Any member of  the
NCIP may be removed from office by the President, on his own
initiative or upon recommendation by any indigenous community,
before the expiration of  his term for cause and after complying
with due process requirement of  law.

SSSSSECTIONECTIONECTIONECTIONECTION 43. 43. 43. 43. 43. Appointment of  Commissioners. — The
President shall appoint the seven (7) Commissioners of the NCIP
within ninety (90) days from the effectivity of this Act.
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SSSSSECTIONECTIONECTIONECTIONECTION 44. 44. 44. 44. 44. Powers and Functions. — To accomplish its
mandate, the NCIP shall have the following powers, jurisdiction
and function:

a. To serve as the primary government agency through which
ICCs/IPs can seek government assistance, and as the
medium through which such assistance may be extended;

b. To review and assess the conditions of ICCs/IPs, including
existing laws and policies pertinent thereto,  and to propose
relevant laws and policies to address their role in national
development;

c. To formulate and implement policies, plans, programs
and projects for the economic, social and cultural
development of the ICCs/IPs and to monitor the
implementation thereof;

d. To request and engage the services and support of experts
from other agencies of  government or employ private
experts and consultants as may be required in the pursuit
of its objectives;

e. To issue certificate of  ancestral land/domain title;

f. Subject to existing laws, to enter into contracts,
agreements, or arrangement, with government or private
agencies or entities as may be necessary to attain the
objectives of  this Act, and subject to the approval of  the
President, to obtain loans from government lending
institutions and other lending institutions to finance its
programs;

g. To negotiate for funds and to accept grants, donations,
gifts and/or properties in whatever form and from
whatever source, local and international, subject to the
approval of  the President of  the Philippines, for the
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benefit of ICCs/IPs, and administer the same in
accordance with the terms thereof; or in the absence of
any condition, in such manner consistent with the interest
of  ICCs/IPs as well as existing laws;

h. To coordinate development programs and projects for
the advancement of  the ICCs/IPs and to oversee the
proper implementation thereof;

i. To convene periodic conventions or assemblies of  IPs to
review, assess, as well as propose policies or plans;

j. To advise the President of  the Philippines on all matters
relating to the ICCs/IPs and to submit within sixty (60)
days after the close of  each calendar year, a report of  its
operations and achievements;

k. To submit to Congress appropriate legislative proposals
intended to carry out the policies under this Act;

l. To prepare and submit the appropriate budget to the
Office of the President;

m. To issue appropriate certification as a pre-condition to
the grant of  permit, lease, grant, or any other similar
authority for the disposition, utilization, management and
appropriation by any private individual, corporate entity
or any government agency, corporation or subdivision
thereof  on any part or portion of  the ancestral domain
taking into consideration the consensus approval of  the
ICCs/IPs concerned;

n. To decide all appeals from the decisions and acts of  all
the various offices within the Commission;

o. To promulgate the necessary rules and regulations for the
implementation of this Act;
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p. To exercise such other powers and functions as may be
directed by the President of  the Republic of  the
Philippines; and

q. To represent the Philippine ICCs/IPs in all international
conferences and conventions dealing with indigenous
peoples and other related concerns.

SSSSSECTIONECTIONECTIONECTIONECTION 45. 45. 45. 45. 45. Accessibility and Transparency. — Subject to
such limitations as may be provided by law or by rules and
regulations promulgated pursuant thereto, all official records,
documents and papers pertaining to official acts, transactions or
decisions, as well as research data used as basis for policy
development of the Commission shall be made accessible to the
public.

SSSSSECTIONECTIONECTIONECTIONECTION 46. 46. 46. 46. 46. Offices within the NCIP. — The NCIP shall
have the following offices which shall be responsible for the
implementation of  the policies hereinafter provided:

a. Ancestral Domains OfAncestral Domains OfAncestral Domains OfAncestral Domains OfAncestral Domains Offfffficeiceiceiceice — The Ancestral Domain
Office shall be responsible for the identification,
delineation and recognition of ancestral lands/domains.
It shall also be responsible for the management of ancestral
lands/domains in accordance with a master plan as well as
the implementation of the ancestral domain rights of
the ICCs/IPs as provided in Chapter III of  this Act. It
shall also issue, upon the free and prior informed consent
of the ICCs/IPs concerned, certification prior to the grant
of  any license, lease or permit for the exploitation of
natural resources affecting the interests of ICCs/IPs or
their ancestral domains and to assist the ICCs/IPs in
protecting the territorial integrity of all ancestral domains.
It shall likewise perform such other functions as the
Commission may deem appropriate and necessary;
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b. OfOfOfOfOffffffice on Pice on Pice on Pice on Pice on Policolicolicolicolicyyyyy, Planning and R, Planning and R, Planning and R, Planning and R, Planning and Researesearesearesearesearccccchhhhh — The
Office on Policy, Planning and Research shall be
responsible for the formulation of  appropriate policies
and programs for ICCs/IPs such as, but not limited to,
the development of  a Five-Year Master Plan for the ICCs/
IPs. Such plan shall undergo a process such that every
five years, the Commission shall endeavor to assess the
plan and make ramifications in accordance with the
changing situations. The Office shall also undertake the
documentation of customary law and shall establish and
maintain a Research Center that would serve as a
depository of  ethnographic information for monitoring,
evaluation and policy formulation. It shall assist the
legislative branch of  the national government in the
formulation of  appropriate legislation benefiting ICCs/
IPs;

c. OfOfOfOfOffffffice ofice ofice ofice ofice of  Education, Cultur Education, Cultur Education, Cultur Education, Cultur Education, Culture and Healthe and Healthe and Healthe and Healthe and Health — The
Office on Culture, Education and Health shall be
responsible for the effective implementation of the
education, cultural and related rights as provided in this
Act. It shall assist, promote and support community
schools, both formal and non-formal, for the benefit of
the local indigenous community, especially in areas where
existing educational facilities are not accessible to members
of the indigenous group. It shall administer all scholarship
programs and other educational rights intended for ICC/
IP beneficiaries in coordination with the Department of
Education, Culture and Sports and the Commission on
Higher Education. It shall undertake, within the limits
of available appropriation, a special program which
includes language and vocational training, public health
and family assistance program and related subjects.
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It shall also identify ICCs/IPs with potential training
in the health profession and encourage and assist them to
enroll in schools of  medicine, nursing, physical therapy
and other allied courses pertaining to the health profession.

Towards this end, the NCIP shall deploy a
representative in each of the said offices who shall
personally perform the foregoing task and who shall
receive complaints from the ICCs/IPs and compel action
from appropriate agency. It shall also monitor the activities
of  the National Museum and other similar government
agencies generally intended to manage and preserve
historical and archeological artifacts of the ICCs/IPs and
shall be responsible for the implementation of such other
functions as the NCIP may deem appropriate and
necessary;

d. Office on Socio-Economic Services and SpecialOffice on Socio-Economic Services and SpecialOffice on Socio-Economic Services and SpecialOffice on Socio-Economic Services and SpecialOffice on Socio-Economic Services and Special
ConcerConcerConcerConcerConcernsnsnsnsns — The Office on Socio-Economic Services
and Special Concerns shall serve as the Office through
which the NCIP shall coordinate with pertinent
government agencies especially charged with the
implementation of various basic socio-economic services,
policies, plans and programs affecting the ICCs/IPs to
ensure that the same are properly and directly enjoyed by
them. It shall also be responsible for such other functions
as the NCIP may deem appropriate and necessary;

e. OfOfOfOfOffffffice ofice ofice ofice ofice of  Empo Empo Empo Empo Empowwwwwerererererment and Human Rightsment and Human Rightsment and Human Rightsment and Human Rightsment and Human Rights —
The Office of  Empowerment and Human Rights shall
ensure that indigenous socio-political, cultural and
economic rights are respected and recognized. It shall
ensure that capacity building mechanisms are instituted
and ICCs/IPs are afforded every opportunity, if  they so
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choose, to participate in all levels of  decision-making. It
shall likewise ensure that the basic human rights, and such
other rights as the NCIP may determine, subject to
existing laws, rules and regulations, are protected and
promoted;

f. AdministratiAdministratiAdministratiAdministratiAdministrativvvvve Ofe Ofe Ofe Ofe Offfffficeiceiceiceice — The Administrative Office
shall provide the NCIP with economical, efficient and
effective services pertaining to personnel, finance, records,
equipment, security, supplies and related services. It shall
also administer the Ancestral Domains Fund; and

g. LeLeLeLeLegggggal Afal Afal Afal Afal Affffffairs Ofairs Ofairs Ofairs Ofairs Offfffficeiceiceiceice — There shall be a Legal Affairs
Office which shall advice the NCIP on all legal matters
concerning ICCs/IPs and which shall be responsible for
providing ICCs/IPs with legal assistance in litigation
involving community interest. It shall conduct preliminary
investigation on the basis of complaints filed by the ICCs/
IPs against a natural or juridical person believed to have
violated ICCs/IPs rights. On the basis of its findings, it
shall initiate the filing of appropriate legal or
administrative action to the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 47. 47. 47. 47. 47. Other Offices. — The NCIP shall have the
power to create additional offices as it may deem necessary subject
to existing rules and regulations.

SSSSSECTIONECTIONECTIONECTIONECTION 48. 48. 48. 48. 48. Regional and Field Offices. — Existing
regional and field offices shall remain to function under the
strengthened organizational structure of  the NCIP. Other field
offices shall be created wherever appropriate and the staffing
pattern thereof shall be determined by the NCIP: Provided, That
in provinces where there are ICCs/IPs but without field offices,
the NCIP shall establish field offices in said provinces.
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SSSSSECTIONECTIONECTIONECTIONECTION 49. 49. 49. 49. 49. Office of the Executive Director. — The NCIP
shall create the Office of the Executive Director which shall serve
as its secretariat. The Office shall be headed by an Executive
Director who shall be appointed by the President of  the Republic
of the Philippines upon recommendation of the NCIP on a
permanent basis. The staffing pattern of  the office shall be
determined by the NCIP subject to the existing rules and
regulations.

SSSSSECTIONECTIONECTIONECTIONECTION 50. 50. 50. 50. 50. Consultative Body. — A body consisting of
the traditional leaders, elders and representatives from the women
and youth sectors of the different ICCs/IPs shall be constituted
by the NCIP from time to time to advise it on matters relating
to the problems, aspirations and interests of the ICCs/IPs.

CHAPTER CHAPTER CHAPTER CHAPTER CHAPTER VIIIVIIIVIIIVIIIVIII
DELINEADELINEADELINEADELINEADELINEATION AND RECOGNITIONTION AND RECOGNITIONTION AND RECOGNITIONTION AND RECOGNITIONTION AND RECOGNITION

OF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINS

SSSSSECTIONECTIONECTIONECTIONECTION 51. 51. 51. 51. 51. Delineation and Recognition of  Ancestral
Domains. — Self-delineation shall be the guiding principle in
the identification and delineation of ancestral domains. As such,
the ICCs/IPs concerned shall have a decisive role in all the
activities pertinent thereto. The Sworn Statement of  the Elders
as to the scope of  the territories and agreements/pacts made with
neighboring ICCs/IPs, if  any, will be essential to the
determination of  these traditional territories. The Government
shall take the necessary steps to identify lands which the ICCs/
IPs concerned traditionally occupy and guarantee effective
protection of  their rights of  ownership and possession thereto.
Measures shall be taken in appropriate cases to safeguard the right
of  the ICCs/IPs concerned to land which may no longer be
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exclusively occupied by them, but to which they have traditionally
had access for their subsistence and traditional activities,
particularly of  ICCs/IPs who are still nomadic and/or shifting
cultivators.

SSSSSECTIONECTIONECTIONECTIONECTION 52. 52. 52. 52. 52. Delineation Process. — The identification
and delineation of ancestral domains shall be done in accordance
with the following procedures:

a. Ancestral Domains Delineated Prior to this Act.Ancestral Domains Delineated Prior to this Act.Ancestral Domains Delineated Prior to this Act.Ancestral Domains Delineated Prior to this Act.Ancestral Domains Delineated Prior to this Act.
— The provisions hereunder shall not apply to ancestral
domains/lands already delineated according to DENR
Administrative Order No. 2, Series of 1993, nor to
ancestral lands and domains delineated under any other
community/ancestral domain program prior to the
enactment of  this law. ICCs/IPs whose ancestral lands/
domains were officially delineated prior to the enactment
of this law shall have the right to apply for the issuance
of a Certificate of  Ancestral Domain Title (CADT) over
the area without going through the process outlined
hereunder;

b. PPPPPetition fetition fetition fetition fetition for Delineationor Delineationor Delineationor Delineationor Delineation. — The process of  delineating
a specific perimeter may be initiated by the NCIP with
the consent of  the ICC/IP concerned, or through a
Petition for Delineation filed with the NCIP, by a majority
of the members of the ICCs/IPs;

c. Delineation PrDelineation PrDelineation PrDelineation PrDelineation Properoperoperoperoper. — The official delineation of
ancestral domain boundaries including census of all
community members therein, shall be immediately
undertaken by the Ancestral Domains Office upon filing
of the application by the ICCs/IPs concerned. Delineation
will be done in coordination with the community
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concerned and shall at all times include genuine
involvement and participation by the members of  the
communities concerned;

d. PrPrPrPrProofoofoofoofoof  R R R R Requirequirequirequirequirededededed. — Proof  of  Ancestral Domain
Claims shall include the testimony of elders or
community under oath, and other documents directly or
indirectly attesting to the possession or occupation of
the area since time immemorial by such ICCs/IPs in the
concept of  owners which shall be any one (1) of  the
following authentic documents:

1. Written accounts of  the ICCs/IPs’ customs and
traditions;

2. Written accounts of the ICCs/IPs’ political structure
and institution;

3. Pictures showing long term occupation,  such as those
of  old improvements, burial grounds, sacred places
and old villages;

4. Historical accounts, including pacts and agreements
concerning boundaries entered into by the ICCs/IPs
concerned with other ICCs/IPs;

5. Survey plans and sketch maps;

6. Anthropological data;

7. Genealogical surveys;

8. Pictures and descriptive histories of traditional
communal forests and hunting grounds;

9. Pictures and descriptive histories of traditional
landmarks such as mountains, rivers, creeks, ridges,
hills, terraces and the like; and



313R.A. 8371
INDIGENOUS PEOPLES’ RIGHTS ACT

2002]

10. Write-ups of  names and places derived from the
native dialect of  the community.

e. Preparation of MapsPreparation of MapsPreparation of MapsPreparation of MapsPreparation of Maps. — On the basis of such
investigation and the findings of  fact based thereon, the
Ancestral Domains Office of the NCIP shall prepare a
perimeter map, complete with technical descriptions, and
a description of the natural features and landmarks
embraced therein;

f. RRRRReeeeeporporporporport oft oft oft oft of  In In In In Invvvvvestigestigestigestigestigation and Other Documentsation and Other Documentsation and Other Documentsation and Other Documentsation and Other Documents.
— A complete copy of  the preliminary census and a
report of investigation  shall be prepared by the Ancestral
Domains Office of the NCIP;

g. Notice and PubNotice and PubNotice and PubNotice and PubNotice and Publicationlicationlicationlicationlication. — A copy of  each document,
including a translation in the native language of the ICCs/
IPs concerned,  shall be posted in a prominent place
therein for at least fifteen (15) days. A copy of  the
document shall also be posted at the local, provincial and
regional offices of  the NCIP, and shall be published in a
newspaper of  general circulation once a week for two (2)
consecutive weeks to allow other claimants to file
opposition thereto within fifteen (15) days from date of
such publication: Provided,  That in areas where no such
newspaper exists, broadcasting in a radio station will be a
valid substitute: Provided, further, That mere posting shall
be deemed sufficient if both newspaper and radio station
are not available;

h. Endorsement to NCIPEndorsement to NCIPEndorsement to NCIPEndorsement to NCIPEndorsement to NCIP. — Within fifteen (15) days
from publication and of the inspection process, the
Ancestral Domains Office shall prepare a report to the
NCIP endorsing a favorable action upon a claim that is
deemed to have sufficient proof. However, if  the proof
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is deemed insufficient, the Ancestral Domains Office shall
require the submission of  additional evidence: Provided,
That the Ancestral Domains Office shall reject any claim
that is deemed patently false or fraudulent after inspection
and verification: Provided, further, That in case of
rejection, the Ancestral Domains Office shall give the
applicant due notice, copy furnished all concerned,
containing the grounds for denial. The denial shall be
appealable to the NCIP: Provided, furthermore, That in
cases where there are conflicting claims among ICCs/IPs
on the boundaries of ancestral domain claims, the
Ancestral Domains Office shall cause the contending
parties to meet and assist them in coming up with a
preliminary resolution of the conflict, without prejudice
to its full adjudication according to the section below;

i. TTTTTurururururnononononovvvvver ofer ofer ofer ofer of  Ar Ar Ar Ar Areas eas eas eas eas WWWWWithin Ancestral Domainsithin Ancestral Domainsithin Ancestral Domainsithin Ancestral Domainsithin Ancestral Domains
ManagManagManagManagManaged bed bed bed bed by Other Goy Other Goy Other Goy Other Goy Other Govvvvvererererernment Agnment Agnment Agnment Agnment Agenciesenciesenciesenciesencies. — The
Chairperson of  the NCIP shall certify that the area
covered is an ancestral domain. The secretaries of  the
Department of  Agrarian Reform, Department of
Environment and Natural Resources, Department of  the
Interior and Local Government, and Department of
Justice, the Commissioner of the National Development
Corporation, and any other government agency claiming
jurisdiction over the area shall be notified thereof. Such
notification shall terminate any legal basis for the
jurisdiction previously claimed;

j. Issuance ofIssuance ofIssuance ofIssuance ofIssuance of  CADT CADT CADT CADT CADT. — ICCs/IPs whose ancestral
domains have been officially delineated and determined
by the NCIP shall be issued a CADT in the name of the
community concerned, containing a list of  all those
identified in the census; and
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k. RRRRReeeeegistration ofgistration ofgistration ofgistration ofgistration of  CADT CADT CADT CADT CADTsssss. — The NCIP shall register
issued certificates of  ancestral domain titles and
certificates of  ancestral lands titles before the Register of
Deeds in the place where the property is situated.

SSSSSECTIONECTIONECTIONECTIONECTION 53. 53. 53. 53. 53. Identification, Delineation and Certification
of Ancestral Lands. —

a. The allocation of lands within any ancestral domain to
individual or indigenous corporate (family or clan)
claimants shall be left to the ICCs/IPs concerned to decide
in accordance with customs and traditions;

b. Individual and indigenous corporate claimants of ancestral
lands, which are not within ancestral domains, may have
their claims officially established by filing applications
for the identification and delineation of their claims with
the Ancestral Domains Office. An individual or
recognized head of a family or clan may file such
application in his behalf or in behalf of his family or
clan, respectively;

c. Proofs of such claims shall accompany the application
form which shall include the testimony under oath
of elders of the community and other documents
directly or indirectly attesting to the possession
or occupation of the areas since time immemorial by
the individual or corporate claimants in the concept
of  owners which shall be any of  the authentic
documents enumerated under Sec. 52 (d) of this Act,
including tax declarations and proofs of payment of
taxes;

d. The Ancestral Domains Office may require from each
ancestral claimant the submission of such other
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documents, Sworn Statements and the like, which in its
opinion, may shed light on the veracity of the contents
of the application/claim;

e. Upon receipt of the applications for delineation and
recognition of ancestral land claims, the Ancestral
Domains Office shall cause the publication of the
application and a copy of  each document submitted,
including a translation in the native language of the ICCs/
IPs concerned in a prominent place therein for at least
fifteen (15) days. A copy of  the document shall also be
posted at the local, provincial, and regional offices of  the
NCIP and shall be published in a newspaper of general
circulation once a week for two (2) consecutive weeks to
allow other claimants to file opposition thereto within
fifteen (15) days from the date of such publication:
Provided, That in areas where no such newspaper exists,
broadcasting in a radio station will be a valid substitute:
Provided, further, That mere posting shall be deemed
sufficient if both newspapers and radio station are not
available;

f. Fifteen (15) days after such publication, the Ancestral
Domains Office shall investigate and inspect each
application, and if found to be meritorious, shall cause a
parcellary survey of the area being claimed.  The Ancestral
Domains Office shall reject any claim that is deemed
patently false or fraudulent after inspection and
verification. In case of rejection, the Ancestral Domains
Office shall give the applicant due notice, copy furnished
all concerned, containing the grounds for denial. The
denial shall be appealable to the NCIP. In case of
conflicting claims among individuals or indigenous
corporate claimants, the Ancestral Domains Office shall
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cause the contending parties to meet and assist them in
coming up with a preliminary resolution of the conflict,
without prejudice to its full adjudication according to
Section 62 of this Act. In all proceedings for the
identification or delineation of the ancestral domains as
herein provided, the Director of  Lands shall represent
the interest of  the Republic of  the Philippines; and

g. The Ancestral Domains Office shall prepare and submit
a report on each and every application surveyed and
delineated to the NCIP, which shall, in turn, evaluate the
report submitted. If  the NCIP finds such claim
meritorious, it shall issue a certificate of  ancestral lands
title, declaring and certifying the claim of each individual
or corporate (family or clan) claimant over ancestral lands.

SSSSSECTIONECTIONECTIONECTIONECTION 54. 54. 54. 54. 54. Fraudulent Claims. — The Ancestral Domains
Office may, upon written request from the ICCs/IPs, review
existing claims which have been fraudulently acquired by any
person or community. Any claim found to be fraudulently
acquired by, and issued to, any person or community may be
cancelled by the NCIP after due notice and hearing of  all parties
concerned.

SSSSSECTIONECTIONECTIONECTIONECTION 55. 55. 55. 55. 55. Communal Rights. — Subject to Section 56
hereof, areas within the ancestral domains, whether delineated or
not, shall be presumed to be communally held: Provided, That
communal rights under this Act shall not be construed as co-
ownership as provided in Republic Act No. 386, otherwise known
as the New Civil Code.

SSSSSECTIONECTIONECTIONECTIONECTION 56. 56. 56. 56. 56. Existing Property Rights Regimes. —
Property rights within the ancestral domains already existing and/
or vested upon effectivity of this Act, shall be recognized and
respected.
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SSSSSECTIONECTIONECTIONECTIONECTION 57. 57. 57. 57. 57. Natural Resources Within Ancestral Domains.
— The ICCs/IPs shall have priority rights in the harvesting,
extraction, development or exploitation of any natural resources
within the ancestral domains. A non-member of the ICCs/IPs
concerned may be allowed to take part in the development and
utilization of  the natural resources for a period of  not exceeding
twenty-five (25) years, renewable for not more than twenty-five
(25) years: Provided, That a formal and written agreement is
entered into with the ICCs/IPs concerned or that the community,
pursuant to its own decision-making process, has agreed to allow
such operation: Provided, finally, That the NCIP may exercise
visitorial powers and take appropriate action to safeguard the rights
of the ICCs/IPs under the same contract.

SSSSSECTIONECTIONECTIONECTIONECTION 58. 58. 58. 58. 58. Environmental Considerations. — Ancestral
domains or portions thereof, which are found to be necessary for
critical watersheds, mangroves, wildlife sanctuaries, wilderness,
protected areas, forest cover, or reforestation, as determined by
appropriate agencies with the full participation of  the ICCs/IPs
concerned, shall be maintained, managed and developed for such
purposes. The ICCs/IPs concerned shall be given the responsibility
to maintain, develop, protect and conserve such areas with the
full and effective assistance of  government agencies. Should the
ICCs/IPs decide to transfer the responsibility over the areas, said
decision must be made in writing. The consent of  the ICCs/IPs
should be arrived at in accordance with its customary laws without
prejudice to the basic requirements of existing laws on free and
prior informed consent: Provided,   That the transfer shall be
temporary and will ultimately revert to the ICCs/IPs in accordance
with a program for technology transfer: Provided, further,  That
no ICCs/IPs shall be displaced or relocated for the purpose
enumerated under this section without the written consent of
the specific persons authorized to give consent.
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SSSSSECTIONECTIONECTIONECTIONECTION 59. 59. 59. 59. 59. Certification Precondition. — All departments
and other governmental agencies shall henceforth be strictly
enjoined from issuing, renewing, or granting any concession, license
or lease, or entering into any production-sharing agreement,
without prior certification from the NCIP that the area affected
does not overlap with any ancestral domain. Such certification
shall only be issued after a field-based investigation is conducted
by the Ancestral Domains Office of the area concerned: Provided,
That no certification shall be issued by the NCIP without the
free and prior informed and written consent of  ICCs/IPs
concerned: Provided, further, That no department, government
agency or government-owned or -controlled corporation may issue
new concession, license, lease, or production-sharing agreement
while there is a pending application for a CADT: Provided, finally,
That the ICCs/IPs shall have the right to stop or suspend, in
accordance with this Act, any project that has not satisfied the
requirement of this consultation process.

SSSSSECTIONECTIONECTIONECTIONECTION 60. 60. 60. 60. 60. Exemption from Taxes. — All lands certified
to be ancestral domains shall be exempt from real property taxes,
special levies, and other forms of  exaction except such portion
of the ancestral domains as are actually used for large-scale
agriculture, commercial forest plantation and residential purposes
or upon titling by private persons: Provided, That all exactions
shall be used to facilitate the development and improvement of
the ancestral domains.

SSSSSECTIONECTIONECTIONECTIONECTION 61. 61. 61. 61. 61. Temporary Requisition Powers. — Prior to
the establishment of an institutional surveying capacity whereby
it can effectively fulfill its mandate, but in no case beyond three
(3) years after its creation, the NCIP is hereby authorized to
request the Department of  Environment and Natural Resources
(DENR) survey teams as well as other equally capable private
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survey teams, through a Memorandum of  Agreement (MOA),
to delineate ancestral domain perimeters. The DENR Secretary
shall accommodate any such request within one (1) month of its
issuance: Provided, That the Memorandum of Agreement shall
stipulate, among others, a provision for technology transfer to
the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 62. 62. 62. 62. 62. Resolution of  Conflicts. — In cases of
conflicting interest, where there are adverse claims within the
ancestral domains as delineated in the survey plan, and which
cannot be resolved, the NCIP shall hear and decide, after notice
to the proper parties, the disputes arising from the delineation of
such ancestral domains: Provided, That if  the dispute is between
and/or among ICCs/IPs regarding the traditional boundaries of
their respective ancestral domains, customary process shall be
followed. The NCIP shall promulgate the necessary rules and
regulations to carry out its adjudicatory functions: Provided,
further, That any decision, order, award or ruling of  the NCIP
on any ancestral domain dispute or on any matter pertaining to
the application, implementation, enforcement and interpretation
of  this Act may be brought for Petition for Review to the
Court of  Appeals within fifteen (15) days from receipt of  a
copy thereof.

SSSSSECTIONECTIONECTIONECTIONECTION 63. 63. 63. 63. 63. Applicable Laws. — Customary laws,
traditions and practices of the ICCs/IPs of the land where the
conflict arises shall be applied first with respect to property rights,
claims and ownerships, hereditary succession and settlement of
land disputes. Any doubt or ambiguity in the application and
interpretation of laws shall be resolved in favor of the ICCs/IPs.

SSSSSECTIONECTIONECTIONECTIONECTION 64. 64. 64. 64. 64. Remedial Measures. — Expropriation may
be resorted to in the resolution of  conflicts of  interest following
the principle of  the “common good.”  The NCIP shall take
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appropriate legal action for the cancellation of officially
documented titles which were acquired illegally: Provided,  That
such procedure shall ensure that the rights of possessors in good
faith shall be respected: Provided, further, That the action for
cancellation shall be initiated within two (2) years from the
effectivity of  this Act: Provided, finally, That the action for
reconveyance shall be within a period of  ten (10) years in
accordance with existing laws.

CHAPTER IXCHAPTER IXCHAPTER IXCHAPTER IXCHAPTER IX
JURISDICTION AND PRJURISDICTION AND PRJURISDICTION AND PRJURISDICTION AND PRJURISDICTION AND PROCEDURESOCEDURESOCEDURESOCEDURESOCEDURES
FOR ENFORFOR ENFORFOR ENFORFOR ENFORFOR ENFORCEMENT OF RIGHTSCEMENT OF RIGHTSCEMENT OF RIGHTSCEMENT OF RIGHTSCEMENT OF RIGHTS

SSSSSECTIONECTIONECTIONECTIONECTION 65. 65. 65. 65. 65. Primacy of Customary Laws and Practices.
— When disputes involve ICCs/IPs, customary laws and practices
shall be used to resolve the dispute.

SSSSSECTIONECTIONECTIONECTIONECTION 66. 66. 66. 66. 66. Jurisdiction of  the NCIP. — The NCIP,
through its regional offices, shall have jurisdiction over all claims
and disputes involving rights of  ICCs/IPs: Provided, however,
That no such dispute shall be brought to the NCIP unless the
parties have exhausted all remedies provided under their
customary laws. For this purpose, a certification shall be issued
by the Council of Elders/Leaders who participated in the attempt
to settle the dispute that the same has not been resolved, which
certification shall be a condition precedent to the filing of  a
petition with the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 67. 67. 67. 67. 67. Appeals to the Court of  Appeals. —
Decisions of  the NCIP shall be appealable to the Court of
Appeals by way of  a petition for review.

SSSSSECTIONECTIONECTIONECTIONECTION 68. 68. 68. 68. 68. Execution of  Decisions, Awards, Orders. —
Upon expiration of  the period herein provided and no appeal
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is perfected by any of  the contending parties, the Hearing
Officer of  the NCIP, on its own initiative or upon motion
by the prevailing party, shall issue a writ of  execution
requiring the Sheriff  or the proper officer to execute final
decisions, orders or awards of  the Regional Hearing Officer of
the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 69. 69. 69. 69. 69. Quasi-Judicial Powers of  the NCIP. — The
NCIP shall have the power and authority:

a. To promulgate rules and regulations governing the hearing
and disposition of  cases filed before it, as well as those
pertaining to its internal functions and such rules and
regulations as may be necessary to carry out the purposes
of this Act;

b. To administer oaths, summon the parties to a controversy,
issue subpoenas requiring the attendance and testimony
of witnesses or the production of such books, papers,
contracts, records, agreements and other document of
similar nature as may be material to a just determination
of  the matter under investigation or hearing conducted
in pursuance of this Act;

c. To hold any person in contempt, directly or indirectly,
and impose appropriate penalties therefor; and

d. To enjoin any or all acts involving or arising from any
case pending before it which, if  not restrained forthwith,
may cause grave or irreparable damage to any of  the
parties to the case or seriously affect social or economic
activity.

SSSSSECTIONECTIONECTIONECTIONECTION 70. 70. 70. 70. 70. No Restraining Order or Preliminary
Injunction. — No inferior court of  the Philippines shall have
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jurisdiction to issue any restraining order or writ of preliminary
injunction against the NCIP or any of its duly authorized or
designated offices in any case, dispute or controversy arising from,
necessary to, or interpretation of  this Act and other pertinent
laws relating to ICCs/IPs and ancestral domains.

CHAPTER XCHAPTER XCHAPTER XCHAPTER XCHAPTER X
ANCESTRAL DOMAINS FUNDANCESTRAL DOMAINS FUNDANCESTRAL DOMAINS FUNDANCESTRAL DOMAINS FUNDANCESTRAL DOMAINS FUND

SSSSSECTIONECTIONECTIONECTIONECTION 71. 71. 71. 71. 71. Ancestral Domains Fund. — There is hereby
created a special fund, to be known as the Ancestral Domains
Fund, an initial amount of  One hundred thirty million pesos
(P130,000,000) to cover compensation for expropriated lands,
delineation and development of ancestral domains. An amount
of  Fifty million pesos (P50,000,000) shall be sourced from the
gross income of  the Philippine Charity Sweepstakes Office
(PCSO) from its lotto operation, Ten million pesos
(P10,000,000) from the gross receipts of the travel tax of the
preceding year, the fund of  the Social Reform Council
intended for survey and delineation of ancestral lands/domains,
and such other source as the government may deem
appropriate. Thereafter, such amount shall be included in the
annual General Appropriations Act. Foreign as well as local funds
which are made available for the ICCs/IPs through the
government of  the Philippines shall be coursed through the
NCIP.  The NCIP may also solicit and receive donations,
endowments and grants in the form of  contributions, and such
endowments shall be exempted from income or gift taxes and all
other taxes, charges or fees imposed by the government or any
political subdivision or instrumentality thereof.
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CHAPTER XICHAPTER XICHAPTER XICHAPTER XICHAPTER XI
PENPENPENPENPENALALALALALTIESTIESTIESTIESTIES

SSSSSECTIONECTIONECTIONECTIONECTION 72. 72. 72. 72. 72. Punishable Acts and Applicable Penalties. —
Any person who commits violation of  any of  the provisions of
this Act, such as, but not limited to, unauthorized and/or unlawful
intrusion upon any ancestral lands or domains as stated in Section
10, Chapter III, or shall commit any of the prohibited acts
mentioned in Sections 21 and 24, Chapter V, Section 33, Chapter
VI hereof, shall be punished in accordance with the customary
laws of the ICCs/IPs concerned: Provided, That no such penalty
shall be cruel, degrading or inhuman punishment: Provided, further,
That neither shall the death penalty or excessive fines be imposed.
This provision shall be without prejudice to the right of  any
ICCs/IPs to avail of the protection of existing laws. In which
case, any person who violates any provision of  this Act shall,
upon conviction, be punished by imprisonment of  not less than
nine (9) months but not more than twelve (12) years, or a fine
of not less than One hundred thousand pesos (P100,000) nor
more than Five hundred thousand pesos (P500,000), or both
such fine and imprisonment upon the discretion of  the court. In
addition, he shall be obliged to pay to the ICCs/IPs concerned
whatever damage may have been suffered by the latter as a
consequence of the unlawful act.

SSSSSECTIONECTIONECTIONECTIONECTION 73. 73. 73. 73. 73. Persons Subject to Punishment. — If  the
offender is a juridical person, all officers such as, but not limited
to, its president, manager, or head of office responsible for their
unlawful act shall be criminally liable therefor, in addition to the
cancellation of  certificates of  their registration and/or license:
Provided, That if  the offender is a public official, the penalty
shall include perpetual disqualification to hold public office.
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CHAPTER XIICHAPTER XIICHAPTER XIICHAPTER XIICHAPTER XII
MERMERMERMERMERGER OF GER OF GER OF GER OF GER OF THE OFFICE FOR NORTHE OFFICE FOR NORTHE OFFICE FOR NORTHE OFFICE FOR NORTHE OFFICE FOR NORTHERNTHERNTHERNTHERNTHERN

CULCULCULCULCULTURAL COMMUNITIES (ONCC) AND TURAL COMMUNITIES (ONCC) AND TURAL COMMUNITIES (ONCC) AND TURAL COMMUNITIES (ONCC) AND TURAL COMMUNITIES (ONCC) AND THETHETHETHETHE
OFFICE FOR SOUTHERN CULOFFICE FOR SOUTHERN CULOFFICE FOR SOUTHERN CULOFFICE FOR SOUTHERN CULOFFICE FOR SOUTHERN CULTURALTURALTURALTURALTURAL

COMMUNITIES (OSCC)COMMUNITIES (OSCC)COMMUNITIES (OSCC)COMMUNITIES (OSCC)COMMUNITIES (OSCC)

SSSSSECTIONECTIONECTIONECTIONECTION 74. 74. 74. 74. 74. Merger of  ONCC/OSCC. — The Office
for Northern Cultural Communities (ONCC) and the Office
for Southern Cultural Communities (OSCC), created under
Executive Order Nos. 122-B and 122-C respectively, are hereby
merged as organic offices of the NCIP and shall continue to
function under a revitalized and strengthened structures to achieve
the objectives of the NCIP: Provided, That the positions of  Staff
Directors, Bureau Directors, Deputy Executive Directors and
Executive Directors, except positions of  Regional Directors and
below, are hereby phased-out upon the effectivity of  this Act:
Provided, further, That officials and employees of  the phased-
out offices who may be qualified may apply for reappointment
with the NCIP and may be given prior rights in the filling up of
the newly created positions of NCIP, subject to the qualifications
set by the Placement Committee: Provided, furthermore, That in
the case where an indigenous person and a non-indigenous person
with similar qualifications apply for the same position, priority
shall be given to the former. Officers and employees who are to
be phased-out as a result of the merger of their offices shall be
entitled to gratuity a rate equivalent to one and a half (1 1/2)
months salary for every year of continuous and satisfactory service
rendered or the equivalent nearest fraction thereof favorable to
them on the basis of the highest salary received. If they are already
entitled to retirement or gratuity, they shall have the option to
select either such retirement benefits or the gratuity herein
provided. Officers and employees who may be reinstated shall
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refund such retirement benefits or gratuity received: Provided,
finally, That absorbed personnel must still meet the qualifications
and standards set by the Civil Service and the Placement
Committee herein created.

SSSSSECTIONECTIONECTIONECTIONECTION 75. 75. 75. 75. 75. Transition Period. — The ONCC/OSCC shall
have a period of six (6) months from the effectivity of this Act
within which to wind up its affairs and to conduct audit of its
finances.

SSSSSECTIONECTIONECTIONECTIONECTION     76.76.76.76.76. Transfer of  Assets/Properties. — All
real and personal properties which are vested in, or belonging
to, the merged offices as aforestated shall be transferred to
the NCIP without further need of  conveyance, transfer or
assignment and shall be held for the same purpose as they
were held by the former offices: Provided,  That all contracts,
records and documents relating to the operations of the merged
offices shall be transferred to the NCIP. All agreements and
contracts entered into by the merged offices shall remain in
full force and effect unless otherwise terminated, modified or
amended by the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 77. 77. 77. 77. 77. Placement Committee. — Subject to rules on
government reorganization, a Placement Committee shall be
created by the NCIP, in coordination with the Civil Service
Commission, which shall assist in the judicious selection and
placement of personnel in order that the best qualified and most
deserving persons shall be appointed in the reorganized agency.
The Placement Committee shall be composed of seven (7)
Commissioners and an ICCs’/IPs’ representative from each of
the first and second level employees association in the Offices for
Northern and Southern Cultural Communities (ONCC/
OSCC), non-government organizations (NGOs) who have
served the community for at least five (5) years, and people’s
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organizations (POs) with at least five (5) years of existence. They
shall be guided by the criteria of retention and appointment to
be prepared by the consultative body and by the pertinent
provisions of  the civil service law.

CHAPTER XIIICHAPTER XIIICHAPTER XIIICHAPTER XIIICHAPTER XIII
FINFINFINFINFINAL PRAL PRAL PRAL PRAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 78. 78. 78. 78. 78. Special Provision. — The City of  Baguio
shall remain to be governed by its Charter and all lands
proclaimed as part of  its townsite reservation shall remain as
such until otherwise reclassified by appropriate legislation:
Provided, That prior land rights and titles recognized and/or
acquired through any judicial, administrative or other processes
before the effectivity of  this Act shall remain valid: Provided,
further, That this provision shall not apply to any territory
which becomes part of  the City of  Baguio after the effectivity
of this Act.

SSSSSECTIONECTIONECTIONECTIONECTION 79. 79. 79. 79. 79. Appropriations. — The amount necessary to
finance the initial implementation of this Act shall be charged
against the current year’s appropriation of  the ONCC and the
OSCC. Thereafter, such sums as may be necessary for its
continued implementation shall be included in the annual General
Appropriations Act.

SSSSSECTIONECTIONECTIONECTIONECTION 80. 80. 80. 80. 80. Implementing Rules and Regulations. —
Within sixty (60) days immediately after appointment, the NCIP
shall issue the necessary rules and regulations, in consultation with
the Committees on National Cultural Communities of the House
of  Representatives and the Senate, for the effective
implementation of this Act.
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SSSSSECTIONECTIONECTIONECTIONECTION 81. 81. 81. 81. 81. Saving Clause. — This Act will not in any
manner adversely affect the rights and benefits of the ICCs/IPs
under other conventions, recommendations, international treaties,
national laws, awards, customs and agreements.

SSSSSECTIONECTIONECTIONECTIONECTION 82. 82. 82. 82. 82. Separability Clause. — In case any provision
of  this Act or any portion thereof  is declared unconstitutional
by a competent court, other provisions shall not be affected
thereby.

SSSSSECTIONECTIONECTIONECTIONECTION 83. 83. 83. 83. 83. Repealing Clause. — Presidential Decree No.
410, Executive Order Nos. 122-B and 122-C, and all other laws,
decrees, orders, rules and regulations or parts thereof  inconsistent
with this Act are hereby repealed or modified accordingly.

SSSSSECTIONECTIONECTIONECTIONECTION 84. 84. 84. 84. 84. Effectivity. — This Act shall take effect fifteen
(15) days upon its publication in the Official Gazette or in any
two (2) newspapers of  general circulation.

APPROVED, October 29, 1997.
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Pursuant to Section 22, Article II, Section 5, Article XII and
Section 6, Article XIII of  the 1987 Constitution, which provide
for the recognition and protection of the rights of the indigenous
cultural communities to their ancestral lands to ensure their
economic, social and cultural well-being; Executive Order No.
192, which empowers the DENR to exercise exclusive jurisdiction
on the management and disposition of all lands of the public
domain; and R.A. No. 7586, which provides for the due
recognition of ancestral domains and other customary rights in
protected areas, the following rules and regulations are hereby
promulgated for the guidance of  all concerned;

ARARARARARTICLE 1TICLE 1TICLE 1TICLE 1TICLE 1
BASIC POLICY AND OBJECTIVESBASIC POLICY AND OBJECTIVESBASIC POLICY AND OBJECTIVESBASIC POLICY AND OBJECTIVESBASIC POLICY AND OBJECTIVES

SSSSSECTIONECTIONECTIONECTIONECTION 1. B 1. B 1. B 1. B 1. BASICASICASICASICASIC P P P P POLICYOLICYOLICYOLICYOLICY     – It is the policy of the DENR
to preserve and maintain the integrity of ancestral domains and
ensure recognition of the customs and traditions of the indigenous
cultural communities therein pursuant to the Constitutional
mandate for the recognition and protection of the rights of the
indigenous cultural communities (ICCs).

Further, the government recognizes the importance of
promoting indigenous ways for the sustainable management of
the natural resources such as the ecologically sound traditional
practices of the indigenous cultural communities.

Pursuant thereto, there is an urgent need to identify and
delineate ancestral domain and land claims, certify them as such,
and formulate strategies for their effective management.

SSSSSECTIONECTIONECTIONECTIONECTION 2. O 2. O 2. O 2. O 2. OBJECTIVESBJECTIVESBJECTIVESBJECTIVESBJECTIVES – The objectives of  government
in the identification, delineation and recognition of ancestral land
and domain claims are the following:
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a. To protect the tenure of  the indigenous cultural
communities over ancestral lands and domains;

b. To pursue the Constitutional mandate for equitable access
to natural resources; and

c. To ensure sustainable development of  natural resources
within the ancestral lands and domains, especially the
forests.

SSSSSECTIONECTIONECTIONECTIONECTION 3. D 3. D 3. D 3. D 3. DEFINITIONEFINITIONEFINITIONEFINITIONEFINITION     OFOFOFOFOF     TTTTTERMSERMSERMSERMSERMS – For purposes of
this Order, definitions found in existing laws, administrative
issuances and related studies for the following terms are hereby
adopted:

a.    Indigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural Communities – a  homogenous
society identified by self-ascription and ascription by
others, who have continuously lived as community on
communally bounded and defined territory, sharing
common bonds of language, customs, traditions and other
distinctive cultural traits, and who, through resistance to
the political, social and cultural inroads of colonization,
became historically differentiated from the majority of
Filipinos.

b.  Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain – refers to all lands and natural
resources occupied or possessed by indigenous cultural
communities, by themselves or through their ancestors,
communally or individually, in accordance with their
customs and traditions since time immemorial,
continuously to the present except when interrupted by
war, force majeure, or displacement by force, deceit or
stealth. It includes all adjacent areas generally belonging
to them and which are necessary to ensure their economic,
social and cultural welfare.
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c.   Ancestral LandAncestral LandAncestral LandAncestral LandAncestral Land – refers to land occupied, possessed
and utilized by individuals, families or clans who are
members of the indigenous cultural communities since
time immemorial, by themselves or through their
predecessors-in-interest, continuously to the present except
when interrupted by war, force majeure or displacement
by force, deceit or stealth.

d.    Individual ClaimIndividual ClaimIndividual ClaimIndividual ClaimIndividual Claim – refers to claims on land and rights
thereon, which have been devolved to individuals, e.g.,
residential lots, rice terraces or paddies, tree lots.

e.  Indigenous Corporate ClaimIndigenous Corporate ClaimIndigenous Corporate ClaimIndigenous Corporate ClaimIndigenous Corporate Claim – refers to claims on
land, resources and rights thereon belonging to families
or clans, e.g., private forest, swidden farms.

f.     Communal Claim Communal Claim Communal Claim Communal Claim Communal Claim – refers to claims on land, resources
and rights thereon belonging to the whole community
within a defined territory.

g.  Customary LawsCustomary LawsCustomary LawsCustomary LawsCustomary Laws  –  refers to a body of rules,
usages, customs and practices traditionally observed,
accepted and recognized by the indigenous cultural
communities.

h.   TTTTTime Immemorial ime Immemorial ime Immemorial ime Immemorial ime Immemorial – refers to a period of  time where,
as far back as memory can go, a certain indigenous cultural
community is known to have occupied, possessed,
and utilized a definite territory devolved to them
by operation of customary law or inherited from
their ancestors in accordance with their customs and
traditions.

i.   Community   Special    Community   Special    Community   Special    Community   Special    Community   Special  TTTTTask   Fask   Fask   Fask   Fask   Forororororce  on   Ancestralce  on   Ancestralce  on   Ancestralce  on   Ancestralce  on   Ancestral
LandsLandsLandsLandsLands – refers to the Special Task Force based in specific
Community Environment and Natural Resources Offices
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(CENRO), which is responsible for the identification,
delineation and recognition of ancestral land claims as
defined in this Order.

j.  PrPrPrPrProoooovincial  Special  vincial  Special  vincial  Special  vincial  Special  vincial  Special  TTTTTask  Fask  Fask  Fask  Fask  Forororororce  on Ancestralce  on Ancestralce  on Ancestralce  on Ancestralce  on Ancestral
DomainsDomainsDomainsDomainsDomains – refers to the Special Task Force based in
specific Provincial Environment and Natural Resources
Offices (PENRO), which is responsible for the
identification, delineation, recognition and management
of ancestral domain claims as defined in this Order.

k.  Non-GoNon-GoNon-GoNon-GoNon-Govvvvvererererernmental Ornmental Ornmental Ornmental Ornmental Orggggganizationanizationanizationanizationanization  –  refers  to a
private, non-profit voluntary organization that has been
organized primarily for the delivery of various services
to the indigenous cultural communities and has an
established track record for effectiveness and acceptability
in the community where it is serving.

l.    PPPPPeople’eople’eople’eople’eople’s  Ors  Ors  Ors  Ors  Orggggganization  anization  anization  anization  anization  –  refers  to  a  private,   non-
profit voluntary organization of members of an
indigenous cultural community, which is accepted as
representative of  such community.

ARARARARARTICLE IITICLE IITICLE IITICLE IITICLE II
COCOCOCOCOVERAVERAVERAVERAVERAGE OF ANCESTRAL LANDSGE OF ANCESTRAL LANDSGE OF ANCESTRAL LANDSGE OF ANCESTRAL LANDSGE OF ANCESTRAL LANDS

AND DOMAINSAND DOMAINSAND DOMAINSAND DOMAINSAND DOMAINS

SSSSSECTIONECTIONECTIONECTIONECTION 1. C 1. C 1. C 1. C 1. COMPOSITIONOMPOSITIONOMPOSITIONOMPOSITIONOMPOSITION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDSANDSANDSANDSANDS –
Unless Congress otherwise provides, ancestral lands shall consist
of lands occupied, possessed or utilized by individuals, families
or clans who are members of the indigenous cultural communities
since time immemorial, by themselves or through their
predecessors-in-interest, continuously to the present except when
interrupted by war, force majeure or displacement by force, deceit
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or stealth, including, but not limited to, residential lots, rice
terraces or paddies, private forests, swidden farms and tree lots.

SSSSSECTIONECTIONECTIONECTIONECTION 2. C 2. C 2. C 2. C 2. COMPOSITIONOMPOSITIONOMPOSITIONOMPOSITIONOMPOSITION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINSOMAINSOMAINSOMAINSOMAINS

– Unless otherwise Congress provides, ancestral domains shall
consist of  all territories possessed, occupied or utilized by
indigenous cultural communities, by themselves or through their
ancestors or predecessors-in-interest since time immemorial in
accordance with their customary laws, traditions and practices,
irrespective of  their present land classification and utilization,
including, but not limited to, such lands used for residences, farms,
burial grounds, communal and/or private forest, pasture and
hunting grounds, worship areas, individually owned lands, whether
alienable/disposable or otherwise, and other natural resources.

SSSSSECTIONECTIONECTIONECTIONECTION 3. P 3. P 3. P 3. P 3. PARARARARARTITIONTITIONTITIONTITIONTITION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINSOMAINSOMAINSOMAINSOMAINS –
Customary laws and traditions governing property rights or
relations within ancestral domains shall be respected.

ARARARARARTICLE IIITICLE IIITICLE IIITICLE IIITICLE III
IDENTIFICAIDENTIFICAIDENTIFICAIDENTIFICAIDENTIFICATION AND DELINEATION AND DELINEATION AND DELINEATION AND DELINEATION AND DELINEATIONTIONTIONTIONTION

OF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINSOF ANCESTRAL DOMAINS

SSSSSECTIONECTIONECTIONECTIONECTION 1. I 1. I 1. I 1. I 1. INFORMANFORMANFORMANFORMANFORMATIONTIONTIONTIONTION D D D D DISSEMINISSEMINISSEMINISSEMINISSEMINAAAAATIONTIONTIONTIONTION     – Upon
the effectivity of this Administrative Order, all Provincial Special
Task Forces on Ancestral Domains (PSTFAD) and Community
Special Task Forces on Ancestral Lands (CSTFAL) shall, in
coordination with Local Government Units, Non-Government
Organizations, People’s Organizations, Cultural Community
Offices, shall start intensive information campaign on the program
for the identification and delineation of ancestral land and domain
claims. Provided, that the initial stage of  the information
campaign, which includes, but not limited to, meetings with
Indigenous Cultural Community leaders, leaders of Non-
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Government and People’s Organizations, Local and National
Government Officials, shall in no case last for more than ninety
(90) days from said date of  effectivity.

SSSSSECTIONECTIONECTIONECTIONECTION 2. I 2. I 2. I 2. I 2. IDENTIFICADENTIFICADENTIFICADENTIFICADENTIFICATIONTIONTIONTIONTION     OFOFOFOFOF I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS

CCCCCULULULULULTURALTURALTURALTURALTURAL C C C C COMMUNITIESOMMUNITIESOMMUNITIESOMMUNITIESOMMUNITIES – Within ten (10) days after
completion of  the initial stage of  the information campaign, the
PSTFAD shall, in coordination with the nearest local Cultural
Community Office, appropriate People’s Organization and Non-
Government Organizations, identify and prepare an official list
of the indigenous cultural communities found in its area of
jurisdiction, which list shall serve as basis for identifying ancestral
domain claims in the area.

SSSSSECTIONECTIONECTIONECTIONECTION 3. I 3. I 3. I 3. I 3. IDENTIFICADENTIFICADENTIFICADENTIFICADENTIFICATIONTIONTIONTIONTION     OFOFOFOFOF B B B B BOUNDOUNDOUNDOUNDOUNDARIESARIESARIESARIESARIES – Within
forty-five (45) days after the completion of  the formal
identification of  ICCs in the area, the Provincial Special Task
Force on Ancestral Domains (PSTFAD) shall meet with the
respective traditional Councils and/or Elders of each indigenous
cultural community within the province in order to make a
preliminary identification of the natural boundaries of their
respective ancestral domains, which boundaries shall be traced
upon a topographic map of the province concerned. The PSTFAD
shall invite to such meetings representatives from Non-
Government Organizations, People’s Organizations, local Cultural
Community Offices and Local Government Units.

SSSSSECTIONECTIONECTIONECTIONECTION 4. P 4. P 4. P 4. P 4. PUBLICAUBLICAUBLICAUBLICAUBLICATIONTIONTIONTIONTION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN

CCCCCLAIMSLAIMSLAIMSLAIMSLAIMS – The PSTFAD shall, upon establishment of  ancestral
domain claims in accordance with the preceding section, cause
the publication of a list of  such claims in at least two newspapers
of  provincial circulation and the posting of  the same in at least
two public places nearest the location of the claims to allow other
claimants to file opposition thereto within fifteen (15) days from
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the date of  such publication. Provided, That in areas where no
newspaper exists, the latter shall be deemed sufficient.

SSSSSECTIONECTIONECTIONECTIONECTION 5. S 5. S 5. S 5. S 5. SUBMISSIONUBMISSIONUBMISSIONUBMISSIONUBMISSION     OFOFOFOFOF P P P P PRRRRROOFSOOFSOOFSOOFSOOFS     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL

DDDDDOMAINOMAINOMAINOMAINOMAIN C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS     – Fifteen (15) days after such publication,
the indigenous community concerned shall submit documentary
proofs supportive of  its claim over the identified territory. The
Provincial Special Task Force on Ancestral Domains shall
acknowledge receipt thereof  and shall compare the same with
photocopies of such documents, and if found to be faithful
reproductions thereof, shall authenticate and accept them and
return the originals to the claimants. Proof  of  such claim shall
include the testimony of Elders or community under oath and
other documents directly or indirectly attesting to the possession
or occupation of the area since time immemorial by such
indigenous cultural community in the concept of  the owners,
which shall be any of  the following:

a. Written accounts of the indigenous community’s customs
and traditions;

b. Written accounts of the indigenous community’s political
structure and institutions;

c. Pictures showing long  term occupation,  such as those
of  old improvements, burial grounds, sacred places and
old villages;

d. Historical accounts;

e. Survey plans and sketch maps;

f. Anthropological data;

g. Genealogical surveys;

h. Pictures and descriptive histories of traditional communal
forest and hunting grounds;



339DENR-AO-02, SERIES OF 19932002]

i. Pictures and descriptive histories of traditional landmarks,
such as mountains, rivers, creeks, ridges, hills, terraces and
the like;

j. Write-ups of  names and places derived from the native
dialect of  the community.

SSSSSECTIONECTIONECTIONECTIONECTION 6. O 6. O 6. O 6. O 6. OCULARCULARCULARCULARCULAR I I I I INSPECTIONNSPECTIONNSPECTIONNSPECTIONNSPECTION     ANDANDANDANDAND     VVVVVERIFICAERIFICAERIFICAERIFICAERIFICATIONTIONTIONTIONTION

– Within thirty (30) days from receipt of the documentary proofs
of  an ancestral domain claim, the PSTFAD concerned shall
conduct an ocular inspection of  the territory claimed in order to
establish the veracity of  the proofs, and shall prepare a report of
its findings.

SSSSSECTIONECTIONECTIONECTIONECTION 7. R 7. R 7. R 7. R 7. RESOLESOLESOLESOLESOLUTIONUTIONUTIONUTIONUTION     OFOFOFOFOF C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS – Within fifteen
(15) days from the completion of the inspection and verification
process, the PSTFAD shall favorably act upon any claim that is
deemed to be sufficiently proved.

However, when the proof submitted is deemed insufficient,
the PSTFAD shall require the submission of additional evidence.

The PSTFAD shall reject any claim that is deemed patently
false or fraudulent after inspection and verification. Provided,
That in case of  rejection, the PSTFAD shall give the applicant
notice thereof, copy furnished all concerned, containing the
grounds therefor.

In cases where there are conflicting claims among indigenous
communities on the boundaries of ancestral domain claims, the
PSTFAD shall cause the contending parties to meet and assist
them in coming up with a preliminary resolution of the conflict
in order to pave the way for the survey, without prejudice to the
full adjudication of  the conflict in accordance with Paragraph 2,
Section 3, Article IX hereof.
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SSSSSECTIONECTIONECTIONECTIONECTION 8. P 8. P 8. P 8. P 8. PREPREPREPREPREPARAARAARAARAARATIONTIONTIONTIONTION     OFOFOFOFOF P P P P PRRRRROOOOOVINCIALVINCIALVINCIALVINCIALVINCIAL S S S S SURURURURURVEYVEYVEYVEYVEY

PPPPPLANSLANSLANSLANSLANS      – Within fifteen (15) days from completion of  the
resolution of ancestral domain claims, the PSTFAD shall prepare
a consolidated perimeter survey plan of claims with the entire
province. In the preparation of  such plan, the requirements for
an aerial survey and mapping operation shall be considered.

SSSSSECTIONECTIONECTIONECTIONECTION 9.  9.  9.  9.  9. TTTTTRANSMITTRANSMITTRANSMITTRANSMITTRANSMITTALALALALAL     OFOFOFOFOF D D D D DOCUMENTSOCUMENTSOCUMENTSOCUMENTSOCUMENTS     ANDANDANDANDAND

PPPPPREPREPREPREPREPARAARAARAARAARATIONTIONTIONTIONTION     OFOFOFOFOF R R R R REGIONEGIONEGIONEGIONEGIONALALALALAL S S S S SURURURURURVEYVEYVEYVEYVEY P P P P PLANSLANSLANSLANSLANS – Within fifteen
(15) days from the resolution of all ancestral domain claims in
the province, the PSTFAD shall make a report of  the same and
shall submit copies of  the resolutions and the provincial survey
plan to the Office of  the Regional Executive Director concerned
for evaluation and approval.

The Regional Executive Director shall, within fifteen (15)
days from receipt of  the abovementioned documents, cause the
preparation of a regional ancestral domain survey plan by
integrating the provincial survey plans.

SSSSSECTIONECTIONECTIONECTIONECTION 10. A 10. A 10. A 10. A 10. AERIALERIALERIALERIALERIAL S S S S SURURURURURVEYVEYVEYVEYVEY     ANDANDANDANDAND M M M M MAPPINGAPPINGAPPINGAPPINGAPPING     – Each
Regional Executive Director shall, within ninety (90) working
days from completion of  the Regional Survey Plan, effect a
perimeter survey of all ancestral domain claims within his area of
jurisdiction through the use of aerial survey and mapping
technology using the Global Positioning System (GPS) device,
or in case this is not possible, by traditional ground survey method.
Representatives of indigenous  cultural community claimants shall
participate in the survey process by being on hand to identify
specific landmarks, indicating the exact boundaries of their
ancestral domain claims.

SSSSSECTIONECTIONECTIONECTIONECTION 11. 11. 11. 11. 11. All such surveys will be marked in the control
map of  each DENR Regional Office concerned, copy furnished
the Special Concerns Office.
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ARARARARARTICLE IVTICLE IVTICLE IVTICLE IVTICLE IV
CERCERCERCERCERTIFICATIFICATIFICATIFICATIFICATION OFTION OFTION OFTION OFTION OF

 ANCESTRAL DOMAIN CLAIMS ANCESTRAL DOMAIN CLAIMS ANCESTRAL DOMAIN CLAIMS ANCESTRAL DOMAIN CLAIMS ANCESTRAL DOMAIN CLAIMS

SSSSSECTIONECTIONECTIONECTIONECTION 1. C 1. C 1. C 1. C 1. CERERERERERTIFICATIFICATIFICATIFICATIFICATIONTIONTIONTIONTION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN

CCCCCLAIMSLAIMSLAIMSLAIMSLAIMS     – Upon recommendation of  the Regional Executive
Director concerned through the Special Concerns Office (SCO),
a Certificate of  Ancestral Domain Claim (CADC), declaring
and certifying the claim of  each indigenous cultural community
over a corresponding territory earlier identified and delineated as
ancestral domain, shall be issued in the name of the indigenous
community claimant and placed under the custody of its
recognized indigenous socio-political leadership or people’s
organization, copy furnished the CENRO under which
jurisdiction the domain concerned is located.

The issuance of  a Certificate of  Ancestral Domain Claim
will not prejudice all rights vested in the indigenous community
by a Presidential or Legislative Proclamation of a civil or
patrimonial reserve or by existing laws, rules and regulations.

SSSSSECTIONECTIONECTIONECTIONECTION 2. C 2. C 2. C 2. C 2. CONTRAONTRAONTRAONTRAONTRACTSCTSCTSCTSCTS, L, L, L, L, LEASESEASESEASESEASESEASES     ANDANDANDANDAND P P P P PERMITSERMITSERMITSERMITSERMITS

WWWWWITHINITHINITHINITHINITHIN A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINSOMAINSOMAINSOMAINSOMAINS – Contracts entered into, as
well as licenses and permits, issued by the DENR for the
exploitation and utilization of natural resources inside ancestral
domains shall remain in force and effect until the term of  the
agreement, as therein stipulated, shall have expired, unless  earlier
revoked or canceled for non-compliance or violation of any of
its terms and conditions.  Thereafter,  except for those issued to
members of indigenous cultural communities, no further renewal
of  such contracts, leases or permits shall be effected.  Provided,
that contracts, leases or permits issued to members of  the
indigenous cultural communities shall be renewed only upon
written consent of  the ICC concerned.
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SSSSSECTIONECTIONECTIONECTIONECTION 3. I 3. I 3. I 3. I 3. IMPLEMENTMPLEMENTMPLEMENTMPLEMENTMPLEMENTAAAAATIONTIONTIONTIONTION     OFOFOFOFOF G G G G GOOOOOVERNMENTVERNMENTVERNMENTVERNMENTVERNMENT

PPPPPRRRRROGRAMSOGRAMSOGRAMSOGRAMSOGRAMS     WWWWWITHINITHINITHINITHINITHIN     THETHETHETHETHE A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN     – All
government programs under the control of the Department shall
not be implemented within any ancestral domain without the
written consent of the indigenous cultural community concerned
signed in its behalf by a majority of its recognized leaders.  Should
the community give its consent, it shall be given ample
participation in the planning, implementation and maintenance
of the program.

SSSSSECTIONECTIONECTIONECTIONECTION 4. S 4. S 4. S 4. S 4. SAFEGUAFEGUAFEGUAFEGUAFEGUARDSARDSARDSARDSARDS A A A A AGAINSTGAINSTGAINSTGAINSTGAINST E E E E ENCRNCRNCRNCRNCROOOOOAAAAACHMENTCHMENTCHMENTCHMENTCHMENT

– The ancestral domain over which an indigenous cultural
community claim has been certified shall be placed under
the exclusive management of  such community.  Accordingly,
no person who is not a bona fide resident of the area or  who
does not belong to the claimant community shall be given any
permit, license or other legal instruments  to enter the area for the
purpose of exploiting the resources therein, without the collective
consent in writing of  the community, expressed through public
hearings and consultations with them.

ARARARARARTICLE TICLE TICLE TICLE TICLE VVVVV
IDENTIFICAIDENTIFICAIDENTIFICAIDENTIFICAIDENTIFICATIONTIONTIONTIONTION, DELINEA, DELINEA, DELINEA, DELINEA, DELINEATIONTIONTIONTIONTION

AND CERAND CERAND CERAND CERAND CERTIFICATIFICATIFICATIFICATIFICATION OFTION OFTION OFTION OFTION OF
ANCESTRAL LAND CLAIMSANCESTRAL LAND CLAIMSANCESTRAL LAND CLAIMSANCESTRAL LAND CLAIMSANCESTRAL LAND CLAIMS

SSSSSECTIONECTIONECTIONECTIONECTION 1. A 1. A 1. A 1. A 1. ALLLLLLLLLLOCAOCAOCAOCAOCATIONTIONTIONTIONTION     OFOFOFOFOF L L L L LANDSANDSANDSANDSANDS     WWWWWITHINITHINITHINITHINITHIN

AAAAANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS – The allocation of  lands
within any ancestral domain claim to individual or indigenous
corporate (family or clan) claimants shall be left to the indigenous
cultural community concerned to decide in accordance with its
customs and traditions.
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SSSSSECTIONECTIONECTIONECTIONECTION 2. I 2. I 2. I 2. I 2. IDENTIFICADENTIFICADENTIFICADENTIFICADENTIFICATIONTIONTIONTIONTION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDANDANDANDAND

CCCCCLAIMSLAIMSLAIMSLAIMSLAIMS – Individual and indigenous corporate claimants
of ancestral lands which are not within recognized ancestral
domains, may have their claims officially established by
filing applications in prescribed forms for the identification
and delineation of their claims with the Community
Special Task Force on Ancestral Lands where the land is
located.

An individual or recognized head of a family clan may file
such application in his behalf or in behalf of his family or clan,
respectively.

SSSSSECTIONECTIONECTIONECTIONECTION 3. P 3. P 3. P 3. P 3. PRRRRROOFSOOFSOOFSOOFSOOFS     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDANDANDANDAND C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS     –
The Community Special Task Force on Ancestral Lands
shall accept applications of  ancestral land claims; Provided,
That proofs of such claims shall accompany the application
form which shall include the testimony under oath of  elders
or community and other documents directly or indirectly
attesting to the possession or occupation of the area since
time immemorial by the individual or indigenous corporate
claimants in the concept of  owners, which shall be any of  the
following:

a. Write-ups on customs and traditions;

b. Pictures of old improvements,  such as trees, stone walling
rice fields, orchards, farms, monuments, houses and other
old structures;

c. Pictures of burial grounds;

d. Genealogical surveys;

e. Historical accounts;

f. Ancient documents;
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g. Survey plans and/or sketch maps;

h. Tax declarations and proofs of  payment of  taxes.

SSSSSECTIONECTIONECTIONECTIONECTION 4. S 4. S 4. S 4. S 4. SUBMISSIONUBMISSIONUBMISSIONUBMISSIONUBMISSION     OFOFOFOFOF A A A A ADDITIONDDITIONDDITIONDDITIONDDITIONALALALALAL P P P P PRRRRROOFSOOFSOOFSOOFSOOFS –
The Community Special Task Force concerned may require,  from
each ancestral land claimant, the submission of such other
documents, sworn statements and the like, which in its opinion,
may shed light on the veracity of the contents of the application/
claim.

SSSSSECTIONECTIONECTIONECTIONECTION 5. P 5. P 5. P 5. P 5. PRESENTRESENTRESENTRESENTRESENTAAAAATIONTIONTIONTIONTION     OFOFOFOFOF O O O O ORIGINRIGINRIGINRIGINRIGINALALALALAL D D D D DOCUMENTSOCUMENTSOCUMENTSOCUMENTSOCUMENTS

– In the filing of applications, an ancestral land claimant shall
present the original documents in support of  his application.
The Community Special Task Force concerned shall properly
acknowledge receipt thereof  and shall compare the same with
photocopies of such documents and if found to be faithful
reproductions, shall authenticate them. Thereafter, the
authenticated copies shall be accepted and the originals will be
returned to the claimant.

SSSSSECTIONECTIONECTIONECTIONECTION 6. A 6. A 6. A 6. A 6. APPLICAPPLICAPPLICAPPLICAPPLICATIONSTIONSTIONSTIONSTIONS U U U U UNDERNDERNDERNDERNDER O O O O OAAAAATHTHTHTHTH – All
applications and statements made in connection with the
ancestral land claims shall be under oath.  The application shall
state therein that any false statement made may result in criminal
liability.

SSSSSECTIONECTIONECTIONECTIONECTION 7. P 7. P 7. P 7. P 7. PUBLICAUBLICAUBLICAUBLICAUBLICATIONTIONTIONTIONTION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDANDANDANDAND

CCCCCLAIMSLAIMSLAIMSLAIMSLAIMS – Upon receipt of applications for delineation and
recognition of  ancestral land claims, the CSTFAL shall cause the
publication of a list thereof once on a monthly basis in at least
two newspapers of provincial circulation and posting of the same
in at least two public places nearest the location of  the claims
in order to allow other claimants to file their opposition thereto
within fifteen (15) days from date of  publication. Provided,
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That in areas where no such newspaper exists, the latter shall be
deemed sufficient.

SSSSSECTIONECTIONECTIONECTIONECTION 8. R 8. R 8. R 8. R 8. RESOLESOLESOLESOLESOLUTIONUTIONUTIONUTIONUTION     OFOFOFOFOF C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS     ANDANDANDANDAND P P P P PARARARARARCELLARCELLARCELLARCELLARCELLARYYYYY

SSSSSURURURURURVEYVEYVEYVEYVEYSSSSS..... – Fifteen (15) days after such publication, the
Community Special Task Force on Ancestral Lands shall
investigate and inspect each application, and if  found to be
meritorious, shall issue a resolution to that effect and
accordingly cause the parcellary survey of the area being claimed.
However, to facilitate survey work, the claimant may opt to hire
at his own expense a private surveyor who should be duly
accredited by the CSTFAL.  In such cases, the CSTFAL
concerned shall monitor the survey being conducted by the
private surveyor.

In case of conflicting claims among individual or indigenous
corporate claims, the CSTFAL shall cause the settlement of  the
conflict in accordance with Paragraph1, Section 2, Article IX,
hereof.

Provided, That when the proof  submitted is deemed
insufficient, the CSTFAL shall require the submission of
additional evidence.  Provided, further,  That the CSTFAL shall
reject any claim that is deemed patently false or fraudulent after
inspection and verification.

Provided, finally,  That in case of  rejection, the CSTFAL
shall give the applicant notice thereof, copy furnished all
concerned, containing the grounds therefor.

SSSSSECTIONECTIONECTIONECTIONECTION 9. I 9. I 9. I 9. I 9. ISSUSSUSSUSSUSSUANCEANCEANCEANCEANCE     OFOFOFOFOF C C C C CERERERERERTIFICATIFICATIFICATIFICATIFICATESTESTESTESTES     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL

LLLLLANDANDANDANDAND C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS – The Community Special Task Force on
Ancestral Lands shall prepare and submit to the Provincial
Special Task Force on Ancestral Domains a report on each
and every application surveyed and delineated.  Thereafter,
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the PSTFAD, after evaluating the reports, shall endorse valid
ancestral land claims to the Office of  the Regional Executive
Director for further review and evaluation.  Should the
Office of  the Regional Executive Director find such claims
meritorious, it shall endorse the same through the Special
Concerns Office to the Secretary for the issuance of  Certificates
of  Ancestral Land Claims (CALCs), declaring and certifying
the claim of each individual or corporate (family or clan) claimant
over ancestral lands.

ARARARARARTICLE TICLE TICLE TICLE TICLE VIVIVIVIVI
MANMANMANMANMANAAAAAGEMENT OF ANCESTRAL DOMAINSGEMENT OF ANCESTRAL DOMAINSGEMENT OF ANCESTRAL DOMAINSGEMENT OF ANCESTRAL DOMAINSGEMENT OF ANCESTRAL DOMAINS

SSSSSECTIONECTIONECTIONECTIONECTION 1. M 1. M 1. M 1. M 1. MANANANANANAAAAAGEMENTGEMENTGEMENTGEMENTGEMENT     BYBYBYBYBY I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS

CCCCCOMMUNITYOMMUNITYOMMUNITYOMMUNITYOMMUNITY C C C C CLAIMANTSLAIMANTSLAIMANTSLAIMANTSLAIMANTS – In order to give the indigenous
cultural communities the opportunity to implement ecologically
sound indigenous land use and environmental protection systems,
such communities shall exercise general supervision and control
over the management of their respective ancestral domain claims,
including the resources therein.

SSSSSECTIONECTIONECTIONECTIONECTION 2. A 2. A 2. A 2. A 2. AVVVVVAILMENTAILMENTAILMENTAILMENTAILMENT     OFOFOFOFOF I I I I INDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUSNDIGENOUS S S S S SOCIOOCIOOCIOOCIOOCIO-----
PPPPPOLITICALOLITICALOLITICALOLITICALOLITICAL S S S S STRTRTRTRTRUCTURESUCTURESUCTURESUCTURESUCTURES – Unless otherwise specified by the
indigenous cultural community concerned, the indigenous
organizational and leadership systems such as, but not limited to,
Council of Elders or bodies of similar nature existing in the
community shall be recognized as the decision-making and
managing body within the domain.

SSSSSECTIONECTIONECTIONECTIONECTION 3. P 3. P 3. P 3. P 3. PREPREPREPREPREPARAARAARAARAARATIONTIONTIONTIONTION     OFOFOFOFOF A A A A ANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINSOMAINSOMAINSOMAINSOMAINS

MMMMMANANANANANAAAAAGEMENTGEMENTGEMENTGEMENTGEMENT P P P P PLANSLANSLANSLANSLANS – Within sixty (60) days from receipt
of  its Certificate of  Ancestral Domain Claim, the indigenous
community concerned,  with assistance from the Provincial Special
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Task Force on Ancestral Domains, local Cultural Community
Offices and other Government Agencies, Local Government
Units and Non-Government Institutions, shall prepare a
comprehensive Management Plan for the domain, considering
indigenous land use and tenurial systems as well as customary
laws, beliefs and traditional practices of  the community.

The Management Plan shall, among others, take into
consideration the following issues:

a. Indigenous community participation in the protection,
conservation, development and exploitation of natural
resources in the area;

b. Protection and maintenance of the indigenous
community rights over livelihood sources;

c. Provision of  supplemental sources of  livelihood;

d. Encroachment of the domain by outsiders;

e. Treatment and participation of non-ICC members inside
the ancestral domain;

f. Prevention of degradation of the domain and
maintenance of ecological balance therein;

g. Resolution of overlapping claims and boundary conflicts;

h. Maintenance of  the community’s indigenous     socio-
cultural and spiritual integrity;

i. Rehabilitation of  denuded forest areas;

j. Provision of  needed technical and financial assistance;

k. Inter-agency participation;

l. Census of ICC population inside the ancestral domain.
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SSSSSECTIONECTIONECTIONECTIONECTION 4. I 4. I 4. I 4. I 4. IMPLEMENTMPLEMENTMPLEMENTMPLEMENTMPLEMENTAAAAATIONTIONTIONTIONTION     OFOFOFOFOF M M M M MANANANANANAAAAAGEMENTGEMENTGEMENTGEMENTGEMENT P P P P PLANLANLANLANLAN –
The Ancestral Domains Management Plan shall be implemented
by the indigenous community claimants themselves with the
assistance of  the PSTFAD, locally based Non-Government
Institutions or other agencies chosen by the indigenous
community.  In case of  cooperative efforts, the parties shall
endeavor to enter, together with the indigenous community
concerned, into a memorandum of agreement specifying the type
of  assistance each party undertakes to contribute and the manner
in which this assistance is to be given.  Such memorandum of
agreement shall form part of  the Development Plan.

ARARARARARTICLE TICLE TICLE TICLE TICLE VIIVIIVIIVIIVII
RIGHTS AND RESPONSIBILITIESRIGHTS AND RESPONSIBILITIESRIGHTS AND RESPONSIBILITIESRIGHTS AND RESPONSIBILITIESRIGHTS AND RESPONSIBILITIES

OF CLAIMANTSOF CLAIMANTSOF CLAIMANTSOF CLAIMANTSOF CLAIMANTS

Section 1. Section 1. Section 1. Section 1. Section 1. RRRRRIGHTSIGHTSIGHTSIGHTSIGHTS     ANDANDANDANDAND R R R R RESPONSIBILITIESESPONSIBILITIESESPONSIBILITIESESPONSIBILITIESESPONSIBILITIES     OFOFOFOFOF

AAAAANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL D D D D DOMAINOMAINOMAINOMAINOMAIN C C C C CLAIMANTSLAIMANTSLAIMANTSLAIMANTSLAIMANTS     –

A.  RightsA.  RightsA.  RightsA.  RightsA.  Rights

1.    The right to occupy, cultivate and utilize  the land and all
natural resources found therein, as well as to reside
peacefully within the domain, subject to existing laws,
rules and regulations applicable thereto;

2.  The right to benefit and to share the profits from the
allocation and utilization of natural resources within the
domain;

3. The right to regulate, in coordination with the
Local Government Units concerned, the entry of migrant
settlers, non-government organizations and other similar
entities into the domain;
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4.    The right to negotiate the terms and conditions for the
exploitation of natural resources in the area for the purpose
of ensuring the observance of ecological and
environmental protection and conservation measures
pursuant to national and customary laws, rules and
regulations;

5.   The right to actively and collectively participate in the
formulation and implementation of government projects
within the domain;

6.    The right to lay claim on adjacent areas which may, after
a more careful and thorough investigation, be proven to
be in fact part of  the ancestral domain;

7.   The right to access and availment of  technical, financial
and other forms of  assistance provided for by the
Department of Environment and Natural Resources and
other government agencies;

8.    The right to claim ownership of all improvements made
by them at any time within the ancestral domain.

B.  RB.  RB.  RB.  RB.  Responsibilitiesesponsibilitiesesponsibilitiesesponsibilitiesesponsibilities –  The community claimants  shall  have
the responsibility to:

1. Prepare a Management Plan for the domain     inconsonantly
with the provisions of  Article VI hereof:

2. Establish and activate indigenous practice or culturally-
founded strategies to protect, conserve and develop the
natural resources and wildlife sanctuaries in the domain;

3. Restore, preserve and maintain a balanced ecology in
the ancestral domain by protecting flora, fauna,
watershed areas, and other forest and mineral
reserves;
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4. Protect and conserve forest trees and other vegetation
naturally growing on the land,  especially along rivers,
streams and channels;

5. Preservation of natural features of the domain.

SSSSSECTIONECTIONECTIONECTIONECTION 2. R 2. R 2. R 2. R 2. RIGHTSIGHTSIGHTSIGHTSIGHTS     ANDANDANDANDAND R R R R RESPONSIBILITIESESPONSIBILITIESESPONSIBILITIESESPONSIBILITIESESPONSIBILITIES     OFOFOFOFOF

AAAAANCESTRALNCESTRALNCESTRALNCESTRALNCESTRAL L L L L LANDANDANDANDAND C C C C CLAIMANTSLAIMANTSLAIMANTSLAIMANTSLAIMANTS     –

A. RightsA. RightsA. RightsA. RightsA. Rights

1.   The right to peacefully occupy and cultivate the land  and
utilize the natural resources therein, subject to existing
laws, rules and regulations applicable thereto;

2.     The right of  the heirs to succeed to the claims subject  to
existing rules and regulations;

3.    The  right  to exclude  from  the claim  any other person
who does not belong to the family or clan;

4.     The right to utilize trees and other forest products inside
the ancestral land,  subject to these rules as well as customary
laws.

B.  RB.  RB.  RB.  RB.  Responsibilitiesesponsibilitiesesponsibilitiesesponsibilitiesesponsibilities

1.   The responsibility to manage and work on the land in
accordance with indigenous and other appropriate land
uses, methods and practices;

2.   Effect  the  parcellary  survey  of  the  area  being  claimed;

3.   Protect  and  conserve  the  forest  growth  within the area
and cooperate in the protection and conservation of the
forest areas adjacent thereto;

4.  Preserve monuments  and other landmarks indicating
corners and outline of  boundaries within the area;
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5.   Prevent and  suppress destructive  fires  within and in the
vicinity of the ancestral land claim;

6.  Refrain  from cutting or harvesting naturally growing
trees along rivers, streams and channels.

ARARARARARTICLE TICLE TICLE TICLE TICLE VIIIVIIIVIIIVIIIVIII
PRPRPRPRPROJECT IMPLEMENTOJECT IMPLEMENTOJECT IMPLEMENTOJECT IMPLEMENTOJECT IMPLEMENTAAAAATIONTIONTIONTIONTION

AND MANAND MANAND MANAND MANAND MANAAAAAGEMENTGEMENTGEMENTGEMENTGEMENT

SSSSSECTIONECTIONECTIONECTIONECTION 1. M 1. M 1. M 1. M 1. MAJORAJORAJORAJORAJOR R R R R RESPONSIBILITYESPONSIBILITYESPONSIBILITYESPONSIBILITYESPONSIBILITY A A A A AREASREASREASREASREAS – The
program shall be managed and coordinated through the Special
Concerns Office (SCO), thereof  with technical and staff
assistance from corresponding Divisions of  the Land
Management Bureau (LMB), the Forest Management Bureau
(FMB) and the National Mapping and Resource Information
Authority (NAMRIA).

The proper and expedient implementation of the project shall
be carried out through the Office of  the Regional Executive
Director  who shall exercise direct supervision and control over
all Provincial and Community Special Task Forces.

SSSSSECTIONECTIONECTIONECTIONECTION 2. L 2. L 2. L 2. L 2. LEVELEVELEVELEVELEVEL     OFOFOFOFOF P P P P PRIORITYRIORITYRIORITYRIORITYRIORITY – The project shall be
accorded top priority status among areas or subjects identified as
needing special and immediate attention pursuant to Section 12
of  Executive Order No. 192.

As such, the delineation of ancestral domain and land claims,
and the recognition of such claims through the issuance of
Certificates of  Ancestral Domain Claims or Certificates of
Ancestral Land Claims, as the case may be, shall be regarded as
Key Result Areas (KRA) for purposes of  evaluating the
corresponding performance of all concerned.
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SSSSSECTIONECTIONECTIONECTIONECTION 3. S 3. S 3. S 3. S 3. SOUROUROUROUROURCESCESCESCESCES     OFOFOFOFOF F F F F FUNDSUNDSUNDSUNDSUNDS     – The initial
implementation of the project shall be funded from available
sources within the DENR and from other agencies or entities,
public or private, who may be willing to contribute to this
endeavor through the coordination of  the Special Concerns
Office.

Provided that, from FY 1994 onwards, funds for the project
shall be included in the Agency’s regular budget.

ARARARARARTICLE IXTICLE IXTICLE IXTICLE IXTICLE IX
GENERAL PRGENERAL PRGENERAL PRGENERAL PRGENERAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 1. N 1. N 1. N 1. N 1. NAAAAATIONTIONTIONTIONTIONALALALALAL I I I I INTERESTNTERESTNTERESTNTERESTNTEREST     – Ancestral domain
and land claims or portions thereof, which are found to be
necessary for critical watersheds, particularly for domestic water
use, wildlife sanctuaries, wilderness, forest cover, or reforestation,
as determined by appropriate agencies with the full participation
of the indigenous cultural communities (ICCs) concerned,  shall
be maintained, managed, protected from encroachment and
developed for such purposes.  The ICC within recognized ancestral
domain and land claims shall be given the responsibility to
maintain, develop, protect and conserve said areas with the
assistance of  concerned government agencies. Should the ICC
decide to transfer the responsibility over these areas, said decision
must be made in writing to be signed by a majority of their
acknowledged leaders.  The consent of  the ICC should be arrived
at in accordance with its customary laws, without prejudice to the
basic requirements of  existing laws on free and prior informed
consent.  Provided,  That the transfer shall be temporary and will
ultimately revert to the ICC in accordance with a program for
technology transfer; Provided, further, That, no ICC shall be
displaced or relocated for the purposes enumerated under this
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section without their consent.  Provided, finally,  That claimants
whose claims or portions thereof  fall within the above-mentioned
environmentally critical areas shall under no circumstances be
allowed to expand beyond what they actually occupy.

SSSSSECTIONECTIONECTIONECTIONECTION 2. R 2. R 2. R 2. R 2. REGULAEGULAEGULAEGULAEGULATIONTIONTIONTIONTION     OFOFOFOFOF     THETHETHETHETHE C C C C CUTTINGUTTINGUTTINGUTTINGUTTING     OFOFOFOFOF     TTTTTIMBERIMBERIMBERIMBERIMBER

ANDANDANDANDAND H H H H HARARARARARVESTINGVESTINGVESTINGVESTINGVESTING     OFOFOFOFOF M M M M MINORINORINORINORINOR F F F F FORESTORESTORESTORESTOREST P P P P PRRRRRODUCTSODUCTSODUCTSODUCTSODUCTS – The
DENR reserves the right to regulate the cutting or harvesting of
timber crops by the claimant should it discover, upon careful and
coordinated investigation, that the manner by which the timber
and other minor forest products are cut or harvested may lead to
the destruction of  the forest cover.

SSSSSECTIONECTIONECTIONECTIONECTION 3. R 3. R 3. R 3. R 3. RESOLUTIONESOLUTIONESOLUTIONESOLUTIONESOLUTION     OFOFOFOFOF C C C C CONFLICTSONFLICTSONFLICTSONFLICTSONFLICTS – Conflicts
arising from ancestral land claims shall be resolved in accordance
with the customary laws of  the contending parties.  In default of
such customary laws, the CSTFAL shall indorse the case to the
Barangay Lupon concerned for amicable settlement, and if  this is
not possible, the CSTFAL shall receive evidence from both sides
of  the conflict, prepare a report thereof, including its
recommendations, and refer the same to the appropriate DENR
units for adjudication.

Conflicts arising from Ancestral Domain Claims shall likewise
be resolved in accordance with customary laws of contending
parties.  In default of  such customary laws, the Special Provincial
Task Force shall likewise endeavor to bring the contending parties
into an amicable settlement.  If  this is not possible, the Task Force
shall receive evidence, prepare a report thereof, including its
recommendations, and likewise refer the same to the appropriate
DENR units.

SSSSSECTIONECTIONECTIONECTIONECTION 4. A 4. A 4. A 4. A 4. ALIENLIENLIENLIENLIENAAAAATIONTIONTIONTIONTION     OFOFOFOFOF C C C C CLAIMSLAIMSLAIMSLAIMSLAIMS – Domain or land
claims and thereon shall not be alienated, transferred or
encumbered, except to legal heirs and other members of  the
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indigenous community concerned, in accordance with their
customs and traditions.

SSSSSECTIONECTIONECTIONECTIONECTION 5. P 5. P 5. P 5. P 5. PREVIOUSREVIOUSREVIOUSREVIOUSREVIOUS CAL CAL CAL CAL CALCS ICS ICS ICS ICS ISSUEDSSUEDSSUEDSSUEDSSUED – Certificates
of Ancestral Land Claims issued before the effectivity of this
Order shall remain in force and effect.

SSSSSECTIONECTIONECTIONECTIONECTION 6. A 6. A 6. A 6. A 6. APPEALPPEALPPEALPPEALPPEAL - All orders, decisions and issuance of
appropriate DENR Units to which the PSTFAD or CSTFAL
make referrals or endorsements relative hereto shall be directly
appealable within thirty (30) days from receipt of notice thereof
to the Secretary of the DENR, in accordance with existing rules
and regulations.

SSSSSECTIONECTIONECTIONECTIONECTION 7. S 7. S 7. S 7. S 7. SEPEPEPEPEPARABILITYARABILITYARABILITYARABILITYARABILITY C C C C CLALALALALAUSEUSEUSEUSEUSE – If  any clause,
sentence, provision, or section of these Rules shall be held invalid
or unconstitutional, the remaining parts of  these Rules shall not
be affected thereby.

SSSSSECTIONECTIONECTIONECTIONECTION 8. R 8. R 8. R 8. R 8. REPEALINGEPEALINGEPEALINGEPEALINGEPEALING C C C C CLALALALALAUSEUSEUSEUSEUSE     – All orders, rules and
regulations inconsistent with or contrary to the provisions of
these Rules are hereby repealed or modified accordingly.

SSSSSECTIONECTIONECTIONECTIONECTION 9. E 9. E 9. E 9. E 9. EFFECTIVITYFFECTIVITYFFECTIVITYFFECTIVITYFFECTIVITY – These Rules shall take effect
immediately.

 (Sgd.) (Sgd.) (Sgd.) (Sgd.) (Sgd.) AAAAANGELNGELNGELNGELNGEL C. A C. A C. A C. A C. ALCALALCALALCALALCALALCALA

         Secretary
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Pursuant to the provisions of  Sections 44 (e), 51, 52, 53 and
54 of  Republic Act No. 8371, otherwise known as the
“Indigenous Peoples Rights Act of 1997,” the following guidelines
are hereby promulgated for the information and guidance of
all concerned:

SSSSSECTIONECTIONECTIONECTIONECTION 1. 1. 1. 1. 1.  Objective.  These guidelines are hereby
promulgated in order to determine with finality the validity of
the Certificates of  Ancestral Domain Title (CADTs) and
Certificates of  Ancestral Land Title (CALTs) approved by the
first Commission of  the NCIP.

SSSSSECTIONECTIONECTIONECTIONECTION 2 2 2 2 2.  Scope.  These guidelines shall apply only to
the ten (10) Certificates of  Ancestral Domain Title
(CADTs) and six hundred five (605) Certificates of  Ancestral
Land Title (CALTs) approved by the first Commission of
the NCIP during their incumbency, but were neither
registered with the Register of  Deeds nor released to the
claimants-owners before the expiration of  their term of  office
on February 23, 2001.  These CADTs and CALTs are now
in the custody of the Ancestral Domains Office of this
Commission.

SSSSSECTIONECTIONECTIONECTIONECTION 3 3 3 3 3.  Definition of  Terms.  The following terms and
phrases, as used herein, are defined hereunder, thus:

a. CommissionCommissionCommissionCommissionCommission – refers to the National Commission on
Indigenous Peoples (NCIP).
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b. Material defectsMaterial defectsMaterial defectsMaterial defectsMaterial defects – refer to defects in the material facts
and documents relative to the petition.  A fact is material
where the knowledge or ignorance of  it will naturally
influence the judgment of the Commission in deciding
whether the CADT or CALT will be granted or not.

c. InfInfInfInfInfiririririrmitymitymitymitymity – where the documents and evidences
submitted in support of  the petition for issuance of
CADT or CALT are grossly insufficient that these cannot
establish the necessary facts.

d. FraudFraudFraudFraudFraud – a false representation of fact, made with
knowledge of  its falsehood, or recklessly, without
belief in its truth, with the intention that it should be
acted upon by the Commission and actually inducing
the Commission to act upon it.  Failure to disclose
facts, when there is a duty to reveal them, constitutes
fraud.

e. FFFFForororororcecececece – where physical or moral strength has been applied
to cause the signing of  the CADT or CALT to overcome
opposition.

f. IntimidationIntimidationIntimidationIntimidationIntimidation – consists of causing or creating fear in
the mind of a person or bringing in a sense of mental
distress in view of a risk or evil that may be impending
[or imagined].  There is intimidation when one of  the
parties is compelled by a reasonable and well-grounded
fear of an imminent and grave evil upon his person or
property to give his consent.

g. MisrepresentationMisrepresentationMisrepresentationMisrepresentationMisrepresentation –  a false representation of a material
fact by the applicant to the Commission, tending directly
to induce the latter to approve the petition, when
otherwise the Commission might not approve the petition
at all.
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SSSSSECTIONECTIONECTIONECTIONECTION 4. 4. 4. 4. 4.  Creation and Functions of the Special
Committee on Review and Verification.  The Chairperson shall
create a Special Committee on Review and Verification which
shall exercise the following functions and duties, viz:

a. To direct and supervise the review and verification of
the CADTs and CALTs subject hereof;

b. To examine and evaluate the documentary evidence
submitted in support of  each petition for the issuance
of CALT or CADT,  and recommend to the Commission
the appropriate action;

c. To coordinate with the Ancestral Domains Office,
regional and field offices of the NCIP and other
government agencies;

d. To devise or adopt, in coordination with the Ancestral
Domains Office, a system of handling the records of
those CADTs and CALTs that would ensure its safety
and integrity;

e. To submit periodic reports or other reports as may be
required by the Commission; and

f. To submit a terminal report to the Commission at the
conclusion of its task.

SSSSSECTIONECTIONECTIONECTIONECTION 5. 5. 5. 5. 5.  Supervision and Control.  The Special
Committee on Review and Verification shall be under the direct
supervision and control of the Office of the Chairperson of this
Commission.  This Committee shall conduct such review and
verification in coordination and consultation with the
Commissioner representing the concerned ethnographic region.

SSSSSECTIONECTIONECTIONECTIONECTION 6. 6. 6. 6. 6.  Procedure for Review and Verification of
Documentation.  The procedure for review and verification shall
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involve the thorough examination and review of  the documents
supporting each and which were the basis for the approval of  the
CADTs or CALTs.  For this purpose, the documents on file with
the NCIP and/or original file or certified Xerox copy from the
DENR or the original duplicate copy may be used by the
Committee.

SSSSSECTIONECTIONECTIONECTIONECTION 7. 7. 7. 7. 7.  Findings.  Where the CADT or CALT:
a.    Appears to be regular in form and content and supported

by complete and substantial documentation, including
the required proofs, updated census of  claimants-owners,
proof  of  fact of  publication, approved survey plan, and
other requirements,  and there are no pending protests or
unresolved conflicts, the Committee shall cause the
conduct of ocular inspection, verification of survey
monuments, and verification of identity of rightful
claimants-owners named in the CADT or CALT, and
thereafter prepare the CADT or CALT using the new
form and submit the same to the Commission for
approval and signature;

b.   Lacks  certain  requirements  which  are  neither  material
nor substantial, the Committee shall first require the
claimant-owner to comply with the requirements before
proceeding as prescribed in paragraph (a) hereof;

c.   Lacks an  approved survey plan, the application shall  be
returned to the Ancestral Domains Office for the
completion of  the process which includes the execution
of the survey, verification and approval of survey returns,
and publication.  Thereafter, the ADO shall endorse the
same to the Committee for the preparation of the CADT
or CALT and submission to the Commission for
approval and signature;
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d.  Covers an ancestral domain/land entirely or partially
involved in an unresolved protest or boundary conflict,
the application shall be returned to the Ancestral Domains
Office for proper resolution in accordance with the
guidelines on conversion or new application, whichever
is applicable, if the procedure for conflict resolution or
due process had not been observed during the earlier state
of  conflict.  However, in cases where protestants may be
estopped or had defaulted or had been negligent in
asserting their rights, no protest shall be entertained and
the Committee shall proceed in accordance with these
rules;

e. Has material defects or infirmities, such as, but not limited
to, absence of  required proofs, inability to determine the
identity of ancestral domain/land, or questionable or
doubtful identity of claimants, the application shall be
recommended to the Commission for revocation with
due notice to the claimant and claimant may be advised
to re-apply.  However, the claimant has the right to be
heard and may file with the Commission within
fifteen (15) days from receipt of such notice, a motion
for reconsideration, explanation, position paper or any
brief; or

f. Was secured through fraud, force, intimidation,
misrepresentation, or financial inducement, the
Committee shall recommend to the Commission the
revocation or rejection thereof.  The claimant shall be
notified by the Commission in writing of the reasons for
the revocation or rejection.  The claimant may opt to
exercise his/her right to be heard as prescribed in paragraph
(e) hereof.
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SSSSSECTIONECTIONECTIONECTIONECTION 8. 8. 8. 8. 8.  Funding.  Where the ancestral domain/land
covered by the CADT or CALT under review and verification is
included in the NCIP compliance with the SONA Pledge of
Her Excellency President Gloria Macapagal-Arroyo, or under any
special project, all expenses shall be charged to funds for such
projects; otherwise, it shall be funded under the regular NCIP-
ADO program.

SSSSSECTIONECTIONECTIONECTIONECTION 9. 9. 9. 9. 9.  Separability Clause.  In case any clause, sentence,
section, provision, or any portion hereof  is declared
unconstitutional or invalid by a competent court, the sections or
provisions hereof  which are not affected thereby shall continue
to be in full force and effect.

SSSSSECTIONECTIONECTIONECTIONECTION 10. 10. 10. 10. 10.  Repealing Clause.  The provisions of  all
Administrative Orders, Memoranda, Circulars, Special Orders,
Office Orders, or other issuances inconsistent herewith,  are hereby
repealed or modified accordingly.

SSSSSECTIONECTIONECTIONECTIONECTION 11. 11. 11. 11. 11.  Effectivity.  These guidelines shall take effect
fifteen (15) days from date of filing with the University of the
Philippines Law Center as required under Section 4, E.O. 292.

Approved this 28th of  January, 2002.

(Sgd.) CCCCCORAZONORAZONORAZONORAZONORAZON M. E M. E M. E M. E M. ESPINOSPINOSPINOSPINOSPINO   (Sgd.) N N N N NORMAORMAORMAORMAORMA  M.  G  M.  G  M.  G  M.  G  M.  GONOSONOSONOSONOSONOS

  Commissioner  Commissioner  Commissioner  Commissioner  Commissioner     Commissioner    Commissioner    Commissioner    Commissioner    Commissioner

(Sgd.)     RRRRREUBENEUBENEUBENEUBENEUBEN     DDDDD. . . . . A. LA. LA. LA. LA. LINGAINGAINGAINGAINGATINGTINGTINGTINGTING     (Sgd.)     EEEEEDTDTDTDTDTAMIAMIAMIAMIAMI P P P P P. M. M. M. M. MANSAANSAANSAANSAANSAYYYYYAAAAAGANGANGANGANGAN

   Commissioner   Commissioner   Commissioner   Commissioner   Commissioner               Commissioner              Commissioner              Commissioner              Commissioner              Commissioner

(Sgd.)     LLLLLAGTUMAGTUMAGTUMAGTUMAGTUM A. P A. P A. P A. P A. PASAGASAGASAGASAGASAG   (Sgd.) P P P P PABLOABLOABLOABLOABLO S S S S SANTOSANTOSANTOSANTOSANTOS

CommissionerCommissionerCommissionerCommissionerCommissioner                    Commissioner                   Commissioner                   Commissioner                   Commissioner                   Commissioner

(Sgd.) EEEEEVELVELVELVELVELYNYNYNYNYN S S S S S. D. D. D. D. DUNUUNUUNUUNUUNUANANANANAN

      Chairperson      Chairperson      Chairperson      Chairperson      Chairperson
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Pursuant to the provisions of paragraph (a) Section 52, Republic
Act No. 8371, otherwise known as the Indigenous Peoples Rights
Act of  1997 and other related provisions, the following guidelines
are hereby promulgated revising NCIP Memorandum Circular
No. 1-99, Series of  1999, as follows:

I.  PRELIMINI.  PRELIMINI.  PRELIMINI.  PRELIMINI.  PRELIMINARARARARARY PRY PRY PRY PRY PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 1. 1. 1. 1. 1.  Title.  These rules shall be known as the “Revised
Guidelines on Conversion.”

SSSSSECTIONECTIONECTIONECTIONECTION 2. 2. 2. 2. 2.  Statutory Basis.  Section 52 paragraphs (a) and
(j) of  IPRA provides that ICCs/IPs whose ancestral lands/
domains were officially delineated prior to its enactment shall
have the right to apply for the issuance of  a Certificate of
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Ancestral Domain Title (CADT) over the area without going
through the delineation process provided therein, and for those
whose ancestral domains have been officially delineated and
determined by the NCIP shall be issued a CADT in the name of
the community concerned, containing a list of all those identified
in the census; and in the case of ancestral land claims, Section 53
(g) provides that if  NCIP finds such claims meritorious, it shall
issue a Certificate of  Ancestral Land Title (CALT) declaring
and certifying the claim of  each individual or corporate
(family or clan) claimant over ancestral lands.  In both cases,
paragraph (k) of  Section 52 further provides that NCIP
shall register issued certificates of  ancestral domain titles
and certificates of ancestral land titles before the Register of Deeds
in the place where the property is situated.  HENCE, these
guidelines.

SSSSSECTIONECTIONECTIONECTIONECTION 3 3 3 3 3. Declaration of  Policy.  The IPRA recognizes
all ancestral domains/lands delineated according to the DENR
Administrative Order No. 2, Series of 1993, and earlier
directives implementing community/ancestral domain
program.  Acknowledging, therefore, the initiative of  the DENR
in the identification and delineation of the ancestral
domains/lands of the ICCs/IPs to ensure their socio-economic
and cultural  well-being, and in order to afford full protection
to ICCs/IPs of their right to their ancestral domain/lands
covered by CADC/CALC, it is the policy of  the NCIP that
the same shall be converted to CADT/CALT, if  such claims
are proven meritorious, without going through the process
provided in the law, but shall be reviewed and evaluated
in accordance with the appropriate DENR directive and
validated through the guidelines promulgated hereunder.

SSSSSECTIONECTIONECTIONECTIONECTION 4. 4. 4. 4. 4.  Objectives.  These Guidelines for the
Conversion of  CADCs and CALCs to CADTs and CALTs
aim to:
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a. Provide the process through which the right of  ICCs/
IPs to apply for the issuance of  a CADT/CALT may be
exercised and implemented expediently over all ancestral
land and ancestral domain claims delineated prior to the
effectivity of R.A. 8371;

b. Review the process of  issuance of  CADCs/CALCs to
ensure the correctness of  the delineation made, the
sufficiency and regularity of  the process undertaken, for
it to be considered as one officially delineated in
conformity with their respective sources of  authority
providing for their delineation, before their CADT or
CALT is issued and awarded;

c. Enable the registration of the CADTs and CALTs issued
and awarded with the Register of  Deeds of  the province
in which the lands or domains are situated to confirm
and record the titles vested over ancestral lands and
domains pursuant to these Guidelines and the pertinent
provisions of  the IPRA.

SSSSSECTIONECTIONECTIONECTIONECTION 5. 5. 5. 5. 5.  Coverage.  These Guidelines for Conversion
of  CADCs/CALCs to CADTs/CALTs will cover:

a. All Ancestral Land Claims officially delineated under
DENR Special Order No. 31 and No. 31-A, as amended,
both series of  1990, with coverage in the Cordilleras,
except those claims validated pursuant to NCIP Special
Order No. 1, Series of  1999 that were approved for
titling by the First Commission, but were not issued by
reason of  the moratorium imposed by Executive Order
No. 1, Series of  2001, the validation and conversion
of  which will be covered by NCIP-AO-01, Series of
2002;
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b. Ancestral Land Claims delineated pursuant to DENR
Administrative Order No. 61, Series of 1991 with
coverage in Palawan;

c. All Ancestral Lands and Domains officially delineated
under DENR Department Order No. 2, Series of  1993
on the Identification, Delineation and Recognition of
Ancestral Domain & Ancestral Land Rights, except those
claims validated pursuant to NCIP Special Order No. 1,
Series of 1999 that were approved for titling by the First
Commission, but were not issued by reason of  the
moratorium imposed by Executive Order No. 1, Series
of  2001, the validation and conversion of  which will be
covered by NCIP-AO-01, Series of  2002.

SSSSSECTIONECTIONECTIONECTIONECTION 6. 6. 6. 6. 6.  Operating Principles.  In implementing the
guidelines set forth in this Administrative Order, the following
operating principles shall be adhered to:

a. VVVVVoluntaroluntaroluntaroluntaroluntary Ay Ay Ay Ay Application – pplication – pplication – pplication – pplication – The concerned ICCs/IPs
whose ancestral domain/land were officially delineated in
accordance to DENR Special Order No. 31 and 31-A,
both Series of 1990; Administrative Order No. 61, Series
of 1991; and Administrative Order No. 2, Series of
1993, may voluntarily apply for the conversion of  their
CADC/CALC to CADT/CALT.

b. RRRRRecognition ofecognition ofecognition ofecognition ofecognition of  Original Claimants – Original Claimants – Original Claimants – Original Claimants – Original Claimants – The original
claimants indicated in the CADC/CALC shall continue
to be recognized by the Commission provided that they
are authentic members of  the concerned ICC/IP
community or family/clan concerned, without prejudice
of including in the list those who, under IPRA, have the
right to make the claim, but were previously omitted by
inadvertence or for lack of  knowledge of  the filing and
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processing of the claim.  In such case, their inclusion in
the list shall be made pursuant to the guidelines set forth
under Section 16 below.  In case an original CADC has
been approved under the name of  an individual, family,
clan, association or organization, it shall be appropriately
corrected to be named after the claimant IP community
in the specific location pursuant to Rule VIII, Section 2,
Par. (o) of  the IRR.

c. Non-TNon-TNon-TNon-TNon-Transfransfransfransfransferability oferability oferability oferability oferability of  Claim –  Claim –  Claim –  Claim –  Claim – Claims over
officially delineated ancestral domain/lands are non-
transferable except in cases of transfer between and among
members of the same IC/IP community or family/clan
in accordance with their customary law or practice.

d. Self-DelineationSelf-DelineationSelf-DelineationSelf-DelineationSelf-Delineation – The ancestral domain/lands shall
be identified and delineated by the ICCs/IPs themselves
through their respective Council of Elders/Leaders whose
members are identified by them by customary practice.
The metes and bounds of ancestral domains shall be
established through traditionally recognized physical
landmarks, such as, but not limited to, burial grounds,
mountain ridges, hills, creeks, stone formations and the
like.

e. Cultural InteCultural InteCultural InteCultural InteCultural Integggggrity rity rity rity rity – Within ancestral domains/lands,
the holistic and integrated adherence of indigenous
peoples to their respective customs, beliefs, traditions,
indigenous knowledge systems and practices, and the
assertion of  their character and identity as peoples shall
remain inviolable.  All activities pertinent to the
identification, delineation and recognition of the ancestral
domain/lands of  ICCs/IPs shall be in consultation with
them, and measures must be taken to ensure that the



370 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

culture and traditions of  the concerned ICCs/IPs are
applied or utilized in the process.

f. InterInterInterInterInter-agency and NGO Collaboration andagency and NGO Collaboration andagency and NGO Collaboration andagency and NGO Collaboration andagency and NGO Collaboration and
Community SupporCommunity SupporCommunity SupporCommunity SupporCommunity Support – t – t – t – t – The collaboration of  other
government agencies and the involvement and
participation of the ICCs/IPs in the process shall be greatly
encouraged and vigorously pursued.  NGOs who have
actively assisted a particular ICC/IP in the processing of
their claim is given adherence over any other NGOs
desiring to collaborate, subject to the written consent of
the ICC/IP through their recognized Elders/Leaders for
this particular undertaking.

g. PPPPPeace Building eace Building eace Building eace Building eace Building – The validation of  CADCs/CALCs
and the consequent issuance of  CADTs/CALTs, as well
as the delineation and recognition of ancestral land/
domain claims, shall foster peace among ICCs/IPs and
between IPs and non-IPs.

h. AdherAdherAdherAdherAdherence to Philippine Rence to Philippine Rence to Philippine Rence to Philippine Rence to Philippine Refefefefeferererererence System ofence System ofence System ofence System ofence System of
19921992199219921992 – Conduct of actual ground survey to complete
the delineation process to be had for the purpose of
conversion of  a CADC/CALC applied for, whether to
be surveyed by the government, private surveyors or by
collaborating NGOs and other mapping institutions, shall
conform with the Philippine Reference System of  1992.

i. PPPPPolicolicolicolicolicy on Sury on Sury on Sury on Sury on Survvvvvey and the Surey and the Surey and the Surey and the Surey and the Survvvvvey Manual ey Manual ey Manual ey Manual ey Manual –
Upholding the principle of self-delineation and in
deference to existing laws on surveys, NCIP shall
formulate and adopt its own policies on surveys that
would harmonize both concerns.  The same shall be
embodied in the Survey Manual to be adopted by the
Commission to govern the validation of  surveys already
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had or to be had.  For this purpose, the Manual shall
provide, among others, the procedure for the correction
of erroneous, irregular, incomplete surveys, or defective
surveys for want of  authority.  In no case shall the policy
of self-delineation be defeated by this operating principle.

SSSSSECTIONECTIONECTIONECTIONECTION 7. 7. 7. 7. 7.  Definition of  Terms.  For guidance, the terms
defined in the Indigenous Peoples Rights Act and its
Implementing Rules and Regulations are hereby adopted,
including the terms defined herein below:

a. Officially Delineated Ancestral DomainOfficially Delineated Ancestral DomainOfficially Delineated Ancestral DomainOfficially Delineated Ancestral DomainOfficially Delineated Ancestral Domain/////LandLandLandLandLand
ClaimClaimClaimClaimClaim – refers to an ancestral domain/land claim that
has been applied for conversion which, after undergoing
the evaluation and validation process provided for under
this guideline, is found to have been properly identified,
the process for the delineation was sufficiently, correctly
and regularly undertaken, pursuant to and in conformity
with, its appropriate delineation authority or directive,
or, if  found to be irregular, deficient or incorrect in some
material aspect, that the regular process has already been
complied with, the deficiency has been supplied for or
corrected pursuant to this guideline and therefore qualifies
for issuance of  a CADT/CALT as certified to by ADO.

b. DENRDENRDENRDENRDENR – refers to the Department of Environment and
Natural Resources.

c. Private Mapping InstitutionPrivate Mapping InstitutionPrivate Mapping InstitutionPrivate Mapping InstitutionPrivate Mapping Institution – refers to a private
institution and/or non-government organization
doing the survey and delineation of ancestral
domains whether before or after the issuance of CADCs/
CALCs, whose instruments used are certified by the
NAMRIA, issued with Survey Authority by the
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NCIP and recognized by the ICC/IP through a written
community resolution of  the concerned ICCs/IPs.

d. DDDDDAAAAAO NoO NoO NoO NoO No. 2 . 2 . 2 . 2 . 2 – refers to DENR Administrative Order
No. 02, Series of 1993, that was promulgated to identify
and delineate the ancestral lands and domains of
indigenous cultural communities to ensure their social,
economic and cultural well-being.

e. DDDDDAAAAAO NoO NoO NoO NoO No. 61. 61. 61. 61. 61 – refers to DENR Administrative Order
No. 61, Series of 1991, that was promulgated to identify
and delineate the ancestral lands of indigenous cultural
communities in the province of  Palawan.

f. Special Order No. 31Special Order No. 31Special Order No. 31Special Order No. 31Special Order No. 31 – refers to DENR Special
Order No. 31, Series of 1990, that was promulgated to
identify and delineate the ancestral lands and domains of
indigenous cultural communities within the City of
Baguio and the rest of the Cordilleras.

g. CerCerCerCerCer tiftiftiftiftificate oficate oficate oficate oficate of  Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain/////Land ClaimLand ClaimLand ClaimLand ClaimLand Claim
(CADC(CADC(CADC(CADC(CADC/////CALC)CALC)CALC)CALC)CALC) – refers to the land tenure instrument
issued by the DENR recognizing the claim of indigenous
cultural communities on land, resources and rights thereon
within a defined territory.

h. CerCerCerCerCer tiftiftiftiftificate oficate oficate oficate oficate of  Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain Ancestral Domain/////Land Land Land Land Land TTTTTitleitleitleitleitle
(CADT(CADT(CADT(CADT(CADT/////CALCALCALCALCALT) T) T) T) T) –  as defined in Section 1 (c), (d),
Rule II of  the Implementing Rules and Regulations of
the IPRA.

i. CustomarCustomarCustomarCustomarCustomary Lay Lay Lay Lay Lawswswswsws –  as defined in Section 1(h), Rule II
of the Implementing Rules and Regulations of the IPRA.

j. Indigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural Communities/////IndigenousIndigenousIndigenousIndigenousIndigenous
PPPPPeopleseopleseopleseopleseoples – as defined in Section 1(l), Rule II of  the
Implementing Rules and Regulations of  the IPRA.
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k. IndigIndigIndigIndigIndigenous Penous Penous Penous Penous Political Strolitical Strolitical Strolitical Strolitical Structuructuructuructuructureseseseses – as defined in
Section 1(n), Rule II of  the Implementing Rules and
Regulations of  the IPRA.

l. TTTTTime Immemorialime Immemorialime Immemorialime Immemorialime Immemorial – as defined in Section 1(y), Rule
II of  the Implementing Rules and Regulations of  the
IPRA.

m. DefDefDefDefDefectiectiectiectiectivvvvve Sure Sure Sure Sure Survvvvveys feys feys feys feys for or or or or WWWWWant ofant ofant ofant ofant of  A A A A Authorityuthorityuthorityuthorityuthority – refer
to past surveys initiated by the claimant ICC/IP, family/
clan or individual, done by a private mapping institution
or collaborating non-government organization, but
without the required authority and Memorandum of
Agreement (MOA) from NCIP; or those with Survey
Authority and MOA,  but the survey was done without
the participation of  a duly licensed Geodetic Engineer.
Nevertheless, in both instances, the instruments used for
the survey of the CADC/CALC should appear to have
been previously certified to by NAMRIA.

n. Special PrSpecial PrSpecial PrSpecial PrSpecial Prooooovincial vincial vincial vincial vincial TTTTTask Fask Fask Fask Fask Forororororcecececece – refers to a task force
created by the Provincial Office to assist the Provincial
Officer in the execution of  directives of  ADO for field
validation and production of lacking documents, papers
and proofs required for the processing of applications
for conversion.

o. Collaborating Non-GoCollaborating Non-GoCollaborating Non-GoCollaborating Non-GoCollaborating Non-Govvvvvererererernment Ornment Ornment Ornment Ornment Orggggganizationanizationanizationanizationanization
(NGO)(NGO)(NGO)(NGO)(NGO) – refers to NGOs assisting a specific ICC/IP
applying for conversion who have properly obtained the
consent of  the ICC/IP concerned,  and is duly accredited
with NCIP as an NGO in good standing as provided for
in Section 4, Part II, Rule IV of the IPRA Implementing
Rules and Regulations.
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p. RRRRReeeeegional Ancestral Domain gional Ancestral Domain gional Ancestral Domain gional Ancestral Domain gional Ancestral Domain TTTTTeameameameameam – refers to the
team constituted by the Regional Director in accordance
with the provisions hereunder as counterpart of the ADO
Central Office.

II.  PHASES OF CONVERSIONII.  PHASES OF CONVERSIONII.  PHASES OF CONVERSIONII.  PHASES OF CONVERSIONII.  PHASES OF CONVERSION

SSSSSECTIONECTIONECTIONECTIONECTION 8. 8. 8. 8. 8.  Phases of  Conversion.  The procedure for
conversion of  CADCs to CADTs and CALCs to CALTs shall
have the following phases:

a. InfInfInfInfInfororororormation Dissemination.mation Dissemination.mation Dissemination.mation Dissemination.mation Dissemination.  The NCIP, mainly
through the Ancestral Domains Office (ADO), and
through the various field offices (Community Service
Centers, Provincial and Regional Offices) under a Special
Provincial Task Force hereinafter created, shall conduct
widespread and massive information in all CADC/
CALC areas covered by these guidelines.

b. RRRRReeeeeview and Field view and Field view and Field view and Field view and Field VVVVValidation ofalidation ofalidation ofalidation ofalidation of  CADC CADC CADC CADC CADC/////CALCALCALCALCALC.C.C.C.C.
The NCIP, through the ADO and in collaboration with
the Special Provincial Task Force, will conduct the
necessary review and evaluation of the documents and
records supporting the CADC/CALC applied for
conversion issued prior to the enactment of  R.A. 8371,
and determine the correctness of  the delineation
made, and sufficiency and regularity of the process
undertaken through the process of  field validation and
authentication.

c. Actual SurActual SurActual SurActual SurActual Survvvvvey and ey and ey and ey and ey and VVVVValidation ofalidation ofalidation ofalidation ofalidation of  Sur Sur Sur Sur Survvvvveyeyeyeyey.....  If  actual
survey of  the domains covered by the CADC or  CALC
applied for conversion has not been undertaken, or has
been undertaken, but the result was found to be
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erroneous, incorrect, incomplete or is defective for
want of  authority, or is done contrary to the system
mentioned in paragraph (h), Section 6 above, ADO
shall order the Regional Ancestral Domain (RAD)
Team, through the Regional Director, to conduct and
facilitate the actual survey of the CADC/CALC
concerned in accordance with the NCIP Survey
Manual.  Within twenty (20) days after the conduct of
the actual survey, the surveyor or surveying party
shall submit the survey returns and the map complete
with technical descriptions to the Regional Director
through the RAD  Team, who shall submit the same
to the community concerned for  field validation
to be completed in ten (10) days  from date of submission
by the surveyor or surveying party.  Within two (2)
days after the validation of  the survey, the Regional
Director shall transmit to the ADO the validated
survey returns and the map complete with technical
descriptions.  The transmittal  shall be accompanied
with a certification from the community that they
have validated the survey returns and the map, duly
signed by the representative of  the community.

d. Endorsement to the Commission.Endorsement to the Commission.Endorsement to the Commission.Endorsement to the Commission.Endorsement to the Commission.  The ADO,
within fifteen (15) days from receipt of the result
of the field validation made for each CADC/
CALC  and the survey returns submitted by the Regional
Ancestral Domain Team, shall complete and submit
its final report and endorsement to the Commission,
recommending appropriate action.

e. Issuance and RIssuance and RIssuance and RIssuance and RIssuance and Reeeeegistration ofgistration ofgistration ofgistration ofgistration of      TTTTTitle.itle.itle.itle.itle.  The NCIP shall
issue the Certificate of  Ancestral Domain Title (CADT)
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or Ancestral Land Title (CALT) and shall cause its
original registration with the Registry of  Deeds of  the
province where the land is situated, in accordance with
the Memorandum of  Agreement executed between the
Land Registration Authority and the NCIP.

III.  PRIII.  PRIII.  PRIII.  PRIII.  PROCEDURE OF CONVERSIONOCEDURE OF CONVERSIONOCEDURE OF CONVERSIONOCEDURE OF CONVERSIONOCEDURE OF CONVERSION

SSSSSECTIONECTIONECTIONECTIONECTION 9. 9. 9. 9. 9.  Information Dissemination.  Immediately
after the effectivity of these guidelines, the ADO Office,
through the Special Provincial Task Force hereinafter created,
shall conduct widespread and massive information
dissemination and IEC on IPRA in general and on the
Identification, Delineation and Recognition of  Ancestral
Domain Rights, the concept of Ancestral Domain Communities
(ADCs) and the process of  conversion herein provided in
particular, in all CADC/CALC areas covered by these
guidelines.  The NCIP Provincial Officer shall notify the
community through its Council of Elders/Leaders five (5)
days in advance, that an information dissemination shall be
conducted on such a date and time, and that their presence is
required.

SSSSSECTIONECTIONECTIONECTIONECTION 10. 10. 10. 10. 10.  Transfer of  Records.  The transfer of  records
from the DENR to the NCIP must be made official and
documented to establish all the necessary facts of the transfer
made for purposes of accountability in the custody of records.

SSSSSECTIONECTIONECTIONECTIONECTION 11 11 11 11 11.  Applications Already Filed.  Applications
for conversion of  CADCs/CALCs already filed shall be evaluated
by ADO to determine whether the same has substantially
complied with the requirements laid down under the subsequent
section.
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SSSSSECTIONECTIONECTIONECTIONECTION 12.   12.   12.   12.   12.  Procedure and Requirements for New
Application for Conversion.  Applications for the issuance of
CALT/CADT over ancestral lands/domains already delineated
prior to IPRA will be processed in accordance with the following
procedure and requirements:

a. PPPPPetition to File Aetition to File Aetition to File Aetition to File Aetition to File Application pplication pplication pplication pplication –  The concerned ICC/
IP community/clan/family or individual shall give
their consent to file application as properly embodied
in a Resolution to support the Petition, duly signed
by a majority or all of  the members.  They shall be
required to authorize any of their members to file
their application to represent the community/clan or
family.  Both the consent and authorization of  a
representative must be in writing using the native
language or local dialect and signed by majority of the
members.  In case of death of one or any of the original
claimants, his/her heirs shall submit a Notice of
Substitution with attached copy of  the Death Certificate
of  the deceased original claimant or by a Joint Affidavit
of  Two Disinterested Persons attesting and establishing
the fact of death before the substitution is effected in
the records.

b. Completion ofCompletion ofCompletion ofCompletion ofCompletion of  A A A A Application Fpplication Fpplication Fpplication Fpplication Fororororormmmmm  – The applicant-
representative shall accomplish in three copies the
application form provided.  The same shall be executed
under oath by the representative assisted by an NCIP
employee.  The Oath shall be administered by those
authorized by law to administer oath.  The fees required
for notarization shall be shouldered by NCIP.  The
application form shall indicate the following basic
information:



378 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

1. Name of ethnic group;

2. Specific location/coverage of  area proposed for
CALT/CADT issuance;

3. Name/address of authorized leader to file application,
indicating nature of authority and date given;

4. General information on the land tenure instrument
to be converted, e.g., control number, date of issuance,
name of claimant/holder, total aggregate area in
hectares;

5. Survey information, such as the nature or type of
survey, control number of  survey authority, name
and position of approving official, and date approved;

6. Signatures of all members of the Council of Elders/
Leaders for CADT application and the individual, clan/
family for CALT application as the case  may be.

c. Submission ofSubmission ofSubmission ofSubmission ofSubmission of  A A A A Application Fpplication Fpplication Fpplication Fpplication Fororororormmmmm – The application
form with attachments may be filed in the Service Center,
Provincial Office, or Regional Office having jurisdiction
over the ancestral domain/land claim applied for, or directly
to the NCIP-Central Office through the ADO, whichever
is convenient to the applicant ICCs/IPs for conversion.
Whenever the same is filed before any of the Community
Service Centers or Provincial Offices, the Receiving
Officer shall, within five (5) days from receipt thereof,
transmit to the NCIP Regional Office through the RAD
Team, who, in turn, shall immediately transmit said
application to ADO within five (5) days from receipt
thereof.  No application shall be transmitted without
ensuring the complete and due execution of  the
application form and the required attachments and
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supporting documents.  The following documents shall
be attached to the application form upon submission:

1. Original copy of  the Petition/Resolution of the IC/
IP community concerned for the conversion of  their
CADC to CADT, signed by at least majority of  the
IP members;

2. Original copy of  the written authorization from the
IC/IP community concerned for the applicant
representative to file as well as follow-up the
application;

3. Census of  the population of  the concerned IC/IP
community;

4. In case of death of one or any of the original
claimants, the required submission of Notice of
Substitution by any of the heirs and the
corresponding Death Certificate of  the deceased
original claimant or Joint Affidavit of  Two
Disinterested Persons; and

5. Authenticated copies of records or documents
supporting the application pursuant to the
aforementioned DENR Orders to include the
following:

a. Certificate of Ancestral Domain Claim (CADC)
or  Certificate of Ancestral Land Claim (CALC);

b. Blueprint copy of the approved perimeter survey
plan;

c. Copy of  the list of  claimants/beneficiaries
attached to the CADC/CALC;
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d. Copy of  the resolution of  such conflict, in case
an ancestral domain/land was a subject of conflict
settlement;

e. Copy of  the evaluation report and endorsement
of the concerned Special Task Force created under
DENR S. O. 31, A.O. 61 and A.O. 2.;

f. Copy of  the affidavit of publication of the claims
in two newspapers of  general circulation;

g. Copies of any or all, but not limited to, the
following documents of  proof  of  claim over
ancestral domain/land:

Required attachments for application of  CALT issuance:

a. Genealogical surveys;

b. Historical accounts;

c. Write-ups of  customs and traditions;

d. Pictures of old improvements, such as trees, stone
walling, farms, rice fields, orchards, monuments,
houses and other old structures;

e. Survey plans and/or sketch maps;

f. Ancient documents;

g. Tax declaration and proofs of  payment of  taxes.

For application of CADT issuance:

a. Genealogical surveys;

b. Historical accounts;

c. Write-ups of  customs and traditions;

d. Anthropological data;
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e. Written and oral testimonies under oath of  living
witnesses;

f. Written accounts of  the indigenous
community’s political structure and institutions
or  traditional structures of indigenous social and
government systems, with names of  recognized
leaders;

g. Pictures showing long term occupation, such as
those of  old improvements, burial grounds and
sacred places;

h. Pictures and descriptive histories of traditional
communal forest and hunting grounds;

i. Pictures and descriptive histories of traditional
landmarks, such as mountains, rivers, creeks,
ridges, hills and terraces;

j. Write-ups of  names and places derived from the
native dialect of the community;

k. Survey plans and/or sketch maps;

l. Ancient or Spanish documents;

m. Other documents directly or indirectly attesting
to the long term occupation of  the area, which
show possession since time immemorial, or
through their predecessors-in-interest, in the
concept of  owners and in accordance with their
customs and traditions.

SSSSSECTIONECTIONECTIONECTIONECTION 13. 13. 13. 13. 13.  Reception and Recording of  Application.
The ADO, upon receipt of  the application form and pertinent
documents, shall:
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a. Ascertain the completeness of  the application form,
including attachments, and will not receive any application
with incomplete entries or documents;

b. Stamp and sign “received” all pages of  the submitted
documents, marking the time and date of receipt;

c. Stamp and sign “copy authenticated” the photocopies
of documents after presentation of the original copies;

d. Issue receipt to the applicant, indicating checklist of
documents received;

e. Enter the time and date of the receipt and docketing of
the documents in a logbook maintained for the purpose
of recording applications – one logbook for CADC
conversion and another logbook for CALC conversion.

SSSSSECTIONECTIONECTIONECTIONECTION 14. 14. 14. 14. 14.  Review and Evaluation of  All Documents
Supporting the Application for Conversion.  The ADO shall
review and evaluate all documents supporting each application
for conversion of  CADC/CALC to determine the completeness
and due execution of  the documents as required by the applicable
DENR directive/order that issued the Certificate.  If  found
complete, the ADO shall immediately require the Special
Provincial Task Force concerned to conduct the field
validation for such application to be completed within the
period of  five (5) consecutive days.  If  incomplete, the ADO,
through the Provincial Office concerned, shall require
the applicant to complete the same within a reasonable period of
time, after which, field validation shall follow.  Evaluation of
new CADC/CALC applications for conversion shall likewise be
had under the same consideration as stated above for pending
applications, but giving preference to the latter in the order of
review and evaluation.
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SSSSSECTIONECTIONECTIONECTIONECTION 15. 15. 15. 15. 15.  Field Validation.  After review and evaluation,
the ADO shall cause the field validation to be conducted by the
Special Provincial Task Force on site to effect the determination
of  correctness, sufficiency and regularity of  the process of
delineation undertaken in accordance with the applicable DENR
directive/order.  The NCIP Provincial Officer shall notify the
community through its Council of Elders/Leaders, adjoining
communities through their Elders or Leaders, and other affected
entities, five (5) days in advance, that a field validation shall be
conducted on such a date and time and that their presence is
required, especially on the verification of the metes and bounds
thereof.  The field validation shall give special emphasis on the
following:

a. The authenticity of the names of claimants as appearing
in the census previously made if  there is any, and if  none,
conduct the census, and when necessary, facilitate the
inclusion/exclusion of  claimants in the list as provided
for under Section 16 below.

b. Seek confirmation from the community/family/clan
whether they have actually given their consent to convert
their CADCs/CALCs into CADTs/CALTs.

c. Validate whether a person presenting himself  in the
application for conversion as the representative of  the
community/clan or family or individual, as the case may
be, was properly authorized by the concerned community/
clan or family.

d. Verify and ascertain on site the proofs and basis of  the
extent of the claim on ground as contained in the records
submitted and applied for conversion by ICCs/IPs,
whether the area applied for conversion rightfully belongs
to the claimant for purposes of issuing the title.
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e. Present the survey plan to the applicant ICC/IP
community for validation.  If not validated, proper
corrections may be made or another may be conducted.

SSSSSECTIONECTIONECTIONECTIONECTION 16.  16.  16.  16.  16.  Inclusion/Exclusion from the List of
Claimants.  For purposes of  Section 6, paragraph (b) above,
those who, under the IPRA, have the right to make the claim,
but were previously omitted by inadvertence or for lack of
knowledge of  the filing and processing of  the claim, shall be
considered.  In such case, their names shall be included in the
new list to be prepared by the community.  Their inclusion in the
list shall be authenticated by the signatures of the identified
Council of Leaders and/or Elders, or in the case of CALCs,
by the Head of  the family and/or clan.  Conversely, where
there are persons whose names are fictitious or non-existent, or
are not entitled to be included in the list pursuant to IPRA, their
names shall be deleted from the list as recommended by the
Council of identified Leaders and/or Elders, or in the case of
CALCs, by the Head of  the family and/or clan.  The exclusion
shall be made only after those concerned are duly notified in
writing and given the opportunity to prove their membership in
a proceeding that will be had by the Council or by the Head for
the purpose.

SSSSSECTIONECTIONECTIONECTIONECTION 17. 17. 17. 17. 17.  Survey Manual.  The Commission shall
promulgate its own rules on surveys,  which shall be referred to as
the Survey Manual, that would apply to all surveys of  ancestral
domains and lands for purposes of these guidelines and the survey
required by the IRR of the IPRA.  The Manual shall also set the
procedure upon which errors of  past surveys of  CALCs/CADCs
applied for conversion may be corrected.  The operating principle
as stated in paragraph (h) of Section 6 above shall be observed in
the formulation of  the Survey Manual.
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SSSSSECTIONECTIONECTIONECTIONECTION 18. 18. 18. 18. 18.  Absence or Lack of Actual Survey of
CADCs/CALCs Applied for Conversion.  In cases where no
actual survey of  the ancestral domains covered by the CADC has
been undertaken, the ADO, through its Regional Director, shall
issue a Survey Authority within ten (10) days from the last day
for filing opposition as stated in the Publication, and shall assist
the applicant community in the actual ground survey.  The ADO,
through the Regional Director concerned, shall cause the
preparation of the perimeter map complete with technical
descriptions, together with the description of the natural features
and landmarks embraced therein.

SSSSSECTIONECTIONECTIONECTIONECTION 19. 19. 19. 19. 19.  Completion of  Survey Result and Approval
Thereof.   Within twenty (20) days after the conduct of  the
actual survey, the surveyor or surveying party shall submit the
survey returns and the map complete with technical descriptions
to the Regional Director through the Regional Ancestral Domain
Team, who shall submit the same to the community concerned
for field validation, to be completed in ten (10) days from date
of  submission by the surveyor or surveying party.  Within two
(2) days after the validation, of  the survey, the Regional Director
shall transmit to the ADO the validated survey returns and the
map complete with technical descriptions.  The transmittal shall
be accompanied with a certification from the community that
they have validated the survey returns and the map, duly signed
by the representative of  the community.  The ADO shall cause
the approval of  the result of  the survey in accordance with the
Survey Manual.  No survey plan shall be submitted to ADO
without being validated by the ICC/IP community concerned.

SSSSSECTIONECTIONECTIONECTIONECTION 20. 20. 20. 20. 20.  Errors or Irregularities in the Survey of
CADC/CALC Areas Applied for Conversion.  In case of  errors
or irregularity in the conduct of  the survey, such as, but not
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limited to: an error in the technical description of  the survey,
lack of actual ground survey, incomplete survey, defective surveys
for want of authority, the ADO shall effect remedial and corrective
measures as follows:

a. ErErErErErrrrrroneous oneous oneous oneous oneous TTTTTececececechnical Descriptionhnical Descriptionhnical Descriptionhnical Descriptionhnical Description – Whenever there
is an error in the technical description in the survey of
ancestral lands or domains, and the same is considered as
typographical, said error must immediately be corrected
by the person authorized to enter the correction, and
duly noted on record.  However, if  the correction would
result to a substantial alteration of the size of the area as
originally recorded, the ADO shall remedy the same in
the manner and method provided in the Survey Manual.
Nonetheless, if  vested rights of  adjacent property owners
are affected by the correction, the same shall be considered
as a case of boundary conflict and shall be disposed of in
accordance with the provision provided below for
resolution of boundary conflicts.

b. Incomplete SurIncomplete SurIncomplete SurIncomplete SurIncomplete Survvvvveyeyeyeyey – Where there was survey authority
issued, but no survey was completed, the survey shall be
completed immediately.

c. DefDefDefDefDefectiectiectiectiectivvvvve Sure Sure Sure Sure Survvvvveys feys feys feys feys for or or or or WWWWWant ofant ofant ofant ofant of  A A A A Authorityuthorityuthorityuthorityuthority –
Applications with defective surveys for want of authority
shall not be rejected outright.  ADO shall determine
whether the defect can be cured in accordance with the
Survey Manual.

SSSSSECTIONECTIONECTIONECTIONECTION 21. 21. 21. 21. 21.  Resolution of  Protests or Opposition to the
Conversion.  For purposes of  conversion, only those conflicts
that were not resolved during the field validation process shall be
entertained, and the subject of  the protest shall be limited only
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to those matters appertaining to the updating of  the list of
claimants and the validation of the survey already made, Provided,
That in the latter case, the protestant is not otherwise estopped
applying the rules of the DENR directive/order that issued the
CADC or CALC.  Boundary conflicts or conflicting claims arising
from new surveys for purposes of  conversion not resolved during
the field validation process can also be made subject of protest or
opposition.  For this purpose, the protest shall be made within
five (5) days from the time of the declaration of non-resolution
of  the conflict by the community.  The Special Provincial Task
Force or the Regional Ancestral Domain Team conducting the
field validation and the survey, respectively, shall immediately
refer the same to ADO, who shall act on it through the Regional
Hearing Officer concerned.  After a finding of  prima facie case,
only then that ADO shall direct the Regional Hearing Officer to
conduct the hearing in a summary procedure within the time and
in the manner provided for in the Special Rules of  Adjudication
promulgated by the Commission, especially for resolution of
protests or oppositions for purposes of conversion.  The existence
of  protest or opposition shall be included in the report to ADO.
The pendency of any protest or opposition, where the subject
merely involves inclusion or exclusion of  claimants, shall not
prevent the process of issuing the title which can proceed
independently of  the protest.  The ADO shall decide all protests
and opposition to the conversion of  CADCs to CADTs.  The
ADO shall have a period of  thirty (30) days after submission of
all pleadings/evidence within which to resolve protests or
oppositions.  Provided,  That all decisions of  the ADO may be
appealed to the NCIP within ten (10) days from receipt of the
decision of  the ADO.  The decision of  the NCIP shall be
appealable to the Court of Appeals by way of  Petition for Review
within fifteen (15) days from receipt of the decision.
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SSSSSECTIONECTIONECTIONECTIONECTION 22. 22. 22. 22. 22. Resolution of  Boundary Conflicts.  In case
where, as a result of  the actual ground survey, boundary conflicts
among indigenous peoples or communities arise, the ADO office,
through the Provincial Office, shall cause the contending parties
to meet and assist them in coming up with a preliminary resolution
of the conflict, without prejudice to its full adjudication,
according to the Special Rules on Adjudication mentioned in the
immediately preceding paragraph, applying Section 62 of the
IPRA, as follows:

a. In cases where boundary conflicts arising from the actual
ground survey of the domains cannot be resolved by the
parties themselves, the NCIP, in accordance with its own
rules and procedures, shall hear and decide, after notice
to the proper parties, the disputes arising from the actual
ground survey.  Such decision shall be rendered within
thirty (30) days after receipt of  the last pleading.

b. If  the dispute is between and/or among ICCs/IPs
regarding the traditional boundaries of their respective
ancestral domains, customary process shall be followed.

c. Any decision, order or award or ruling of the NCIP on
any ancestral domain dispute may be brought for Petition
for Review to the Court of  Appeals within fifteen (15)
days from the receipt of  a copy thereof.

IVIVIVIVIV.  ISSU.  ISSU.  ISSU.  ISSU.  ISSUANCE OF ANCE OF ANCE OF ANCE OF ANCE OF TITLE AND RECOGNITIONTITLE AND RECOGNITIONTITLE AND RECOGNITIONTITLE AND RECOGNITIONTITLE AND RECOGNITION

SSSSSECTIONECTIONECTIONECTIONECTION 23. 23. 23. 23. 23.  Preparation and Submission of  Final Report
to the Commission.  After receipt of both the results of the field
validation and the result of  the survey from the Regional Office,
the ADO shall have fifteen (15) days within which to prepare
and submit the final report to the Commission concerning the
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CADC/CALC already validated and surveyed.  The report shall
contain the summary of its findings.  For every application for
conversion of  CADC/CALC found by ADO to be officially
delineated, a recommendation for the issuance of the
corresponding CADT or CALT shall be made in the final report.
In case where an application for conversion is proven to be patently
false or fraudulent, the ADO shall reject the application.  In case
of  rejection, the ADO shall give the applicant due notice, copy
furnished all concerned, containing the grounds for denial.  The
denial shall be appealable to the Commission within fifteen (15)
days from receipt of  the notice of denial.  The Commission shall
study the final report and the recommendations made by ADO.

SSSSSECTIONECTIONECTIONECTIONECTION 24. 24. 24. 24. 24.  Action by the Commission En Banc.  Within
thirty (30) days from receipt of  the final report and the
recommendation made by the ADO, the Commission shall meet
en banc to discuss the merits of the CADC/CALC applied for
conversion based on the report and the documents accompanying
the endorsement, and may either decide to approve or disapprove
the application for conversion, or return the report together with
its comments to the ADO, for further consideration.  The decision
taken by the Commission for each application submitted by ADO
for consideration shall be embodied in a Resolution.

SSSSSECTIONECTIONECTIONECTIONECTION 25. 25. 25. 25. 25.  Issuance of  CADT/CALT.  In case of
approval, the Commission shall immediately transmit the
Resolution approving the application to ADO, directing the latter
to prepare the corresponding Certificate of  Title in the name of
the claimant/ IP community in a specific location, together with
all its necessary annexes, who shall have five (5) days from receipt
thereof within which to prepare and submit the same to the
Commission.  The CADT or CALT shall be issued by the
Commission and signed by all the Commissioners.  No CADT
shall be issued in the name of  a person, family, clan, association
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or organization.  The issuance of the CADT/CALT shall be done
through a ceremony whereby the ICCs/IPs concerned shall be
reminded of  their corresponding obligations and responsibilites.

SSSSSECTIONECTIONECTIONECTIONECTION 26. 26. 26. 26. 26.  Disapproval of  Application for Conversion.
In case of  disapproval, the ADO, within five (5) days from date
of  receipt of  the resolution disapproving the application for
conversion, shall notify the applicant concerned of the disapproval.
Attached to the notice will be the applicant’s copy of  the
Resolution.  The notice shall indicate, among others, the remedy
available to the applicant.  If  returned by the Commission for
further consideration, ADO shall act on the comment in the
manner and within the period stated in the Resolution.  The
decision of the NCIP shall be appealable to the Court of Appeals
by way of  Petition for Review within fifteen (15) days from
receipt of the notice.

SSSSSECTIONECTIONECTIONECTIONECTION 27. 27. 27. 27. 27.  Registration of  CADT/CALT.   The ADO,
through the Provincial Office concerned, shall assist the recipient
ICC/IP community/clan/family in the registration of the CADT/
CALT with the Registry of Deeds in the province where the land
is situated.

SSSSSECTIONECTIONECTIONECTIONECTION 28. 28. 28. 28. 28.  Submission of  Maps.  A copy of  the Official
Map of the ancestral domain or ancestral land shall be submitted
to the appropriate government agency for records and control
purposes.

VVVVV.  SPECIAL PR.  SPECIAL PR.  SPECIAL PR.  SPECIAL PR.  SPECIAL PROOOOOVINCIAL VINCIAL VINCIAL VINCIAL VINCIAL TTTTTASK FORASK FORASK FORASK FORASK FORCECECECECE

SSSSSECTIONECTIONECTIONECTIONECTION 29. 29. 29. 29. 29.  Constitution of  the Special Provincial Task
Force  (SPTF).   There shall be created in each Provincial Office
a Special Provincial Task Force to assist the Provincial Office in
the execution of  directives of  ADO for field validation and
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production of lacking documents, papers and proofs required
for the processing of  applications for conversion.  The Special
Provincial Task Force shall be headed by the NCIP Provincial
Officer, who shall immediately constitute the Task Force by first
designating two (2) Tribal Affairs Assistants and two (2)
Community Affairs Officers as members.  The Team Leader
from the Regional Ancestral Domain Team shall automatically
be a member of the task force.  In addition, the membership
shall be complemented by one (1) representative from the
assisting NGO chosen and recognized by the applicant-
community, one (1) DENR Field Officer, two (2) members
from the applicant-community, and one (1) representative
from the LGU of the area, preferably the Municipal Planning
Officer.

VI.  REGIONVI.  REGIONVI.  REGIONVI.  REGIONVI.  REGIONAL ANCESTRAL DOMAIN AL ANCESTRAL DOMAIN AL ANCESTRAL DOMAIN AL ANCESTRAL DOMAIN AL ANCESTRAL DOMAIN TEAMTEAMTEAMTEAMTEAM

SSSSSECTIONECTIONECTIONECTIONECTION 30. 30. 30. 30. 30.  Constitution of  the Regional Ancestral
Domain Team (RADT).  To expedite the flow of  coordination
and execution of  directives from the ADO, there shall be created,
in each Regional Office, a Regional Ancestral Domain Team
(RADT).  Accordingly, the NCIP Regional Director shall
immediately constitute the team by designating the Head of the
Technical Division as the Team Leader, Legal Officer, and two
(2) Engineers of  the Region as team members.  In their absence,
the Regional Director shall choose the most qualified to be given
the designation.

SSSSSECTIONECTIONECTIONECTIONECTION 31. 31. 31. 31. 31.  Referral of  Disapproved Applications to the
Requirements of  Regular Delineation Process.  If  after validation
and evaluation of  an application for conversion of  CADC/
CALC to CADT/CALT by ADO, the latter would find out
that no proper delineation was had (like community



392 [VOL. 4:13THE PHILJA JUDICIAL JOURNAL

consultations/census/proper documentation and production of
proofs, identification of the metes and bounds of ancestral
domains and lands), on the basis of the applicable delineating
authority or directive, the ADO shall recommend to the
Commission the re-delineation of the claim.  If decided by the
Commission to be re-delineated, the ADO shall notify the
applicant thereof.  The re-delineation shall be done following the
regular delineation process pursuant to Rule VIII of  the IRR of
the IPRA.

VII.  ADMINISTRAVII.  ADMINISTRAVII.  ADMINISTRAVII.  ADMINISTRAVII.  ADMINISTRATIVE SANCTIONSTIVE SANCTIONSTIVE SANCTIONSTIVE SANCTIONSTIVE SANCTIONS

SSSSSECTIONECTIONECTIONECTIONECTION 32. 32. 32. 32. 32.  Administrative Discipline Over NCIP
Personnel.  Appropriate administrative sanction shall be imposed
upon any employee or personnel or officer of  the NCIP, who,
through willful and malicious acts, or who, through negligence,
fail to observe the reglementary periods required to be observed
in these guidelines.  The appropriate sanction/penalty will be
imposed in accordance with the NCIP and Civil Service Rules
on Discipline.

VIII.  FVIII.  FVIII.  FVIII.  FVIII.  FUNDSUNDSUNDSUNDSUNDS

SSSSSECTIONECTIONECTIONECTIONECTION 33. 33. 33. 33. 33.  Sources of  Funds.  The funding requirements
of the activities, as indicated in this guideline, shall be sourced
from the amount intended for the Management/Development
of Ancestral Lands per item A.III.a.2 in the Annual Budget of
NCIP and from the Ancestral Domains Fund identified in Section
71 of the IPRA, and the amount committed by the Office of
the President from its Presidential Operational Funds, and other
sources that the Office of  the President may determine.

SSSSSECTIONECTIONECTIONECTIONECTION 34. 34. 34. 34. 34.  Policy Guidelines for Fund Allocation and
Disbursement. To ensure the prudent and effective utilization of
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funds, a separate Policy Guidelines for Fund Allocation and
Disbursement shall be formulated and promulgated by the
Commission in due time to govern the allocation  and
disbursements of  all funds as mentioned above.

SSSSSECTIONECTIONECTIONECTIONECTION 35. 35. 35. 35. 35.  Approval of  ADO Work and Financial Plan.
The ADO shall prepare a  Work and Financial Plan to be approved
by the Commission in accordance with the Policy Guidelines
mentioned in the immediately preceding paragraph.

IX.  SPECIAL PRIX.  SPECIAL PRIX.  SPECIAL PRIX.  SPECIAL PRIX.  SPECIAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 36. 36. 36. 36. 36.  Special Coverage.  All applications for the
identification, delineation and recognition of ancestral lands and
domains filed by claimants in the City of Baguio, pursuant to
S.O. No. 31, Series of 1990, as amended, and DAO No. 2, Series
of  1993, shall be covered by this Order.

X.  FINX.  FINX.  FINX.  FINX.  FINAL PRAL PRAL PRAL PRAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 37. 37. 37. 37. 37.  Separability Clause.  In case any clause, section,
sentence, or provision of  this Administrative Order, or any
portion hereof  is held or declared unconstitutional or invalid by
a competent Court, the other sections or portions hereof  which
are not affected thereby shall continue to be in full force and
effect.

SSSSSECTIONECTIONECTIONECTIONECTION 38. 38. 38. 38. 38.  Repealing Clause.  This Administrative Order
repeals NCIP Memorandum Circular No. 1, Series of 1999.  The
provisions of other Circulars, Memoranda, Administrative Orders
issued by this Commission, inconsistent herewith  or contrary to
the provisions hereof, are hereby repealed or modified accordingly.
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SSSSSECTIONECTIONECTIONECTIONECTION 39. 39. 39. 39. 39.  Effectivity.  This Administrative Order shall
take effect fifteen (15) days from its registration in the Office of
the National Administrative Register, U.P. Law Center, Diliman,
Quezon City, Philippines.

APPROVED.

(Sgd.)     CCCCCORAZONORAZONORAZONORAZONORAZON M. E M. E M. E M. E M. ESPINOSPINOSPINOSPINOSPINO    (Sgd.) N N N N NORMAORMAORMAORMAORMA M. G M. G M. G M. G M. GONOSONOSONOSONOSONOS

   Commissioner   Commissioner   Commissioner   Commissioner   Commissioner               Commissioner              Commissioner              Commissioner              Commissioner              Commissioner
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Pursuant to Sections 44(m), 46(a), 57, 58, 59, and 7(b) and
(c) of  Republic Act No. 8371, otherwise known as the
Indigenous Peoples Rights Act of  1997, and other related
provisions, the following guidelines are hereby promulgated
revising NCIP Administrative Order No. 03, Series of 1998,
as follows:

I.  PRELIMINI.  PRELIMINI.  PRELIMINI.  PRELIMINI.  PRELIMINARARARARARY PRY PRY PRY PRY PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 1 1 1 1 1. . . . . Title.  These rules shall be known as the Revised
Guidelines for Free and Prior Informed Consent (FPIC) and
Issuance of  Certification Precondition.

SSSSSECTIONECTIONECTIONECTIONECTION 2. 2. 2. 2. 2.     Objective.     These guidelines aim to:

a. Ensure community participation in the decision-making
process in obtaining the Free and Prior Informed Consent
of  concerned ICCs/IPs;

b. Protect the primary rights of ICCs/IPs in the
implementation of development projects, programs,
activities and other business or profit-oriented investments
within their ancestral domains to ensure their economic,
social and cultural well-being;

c. Provide the procedure and the standards in the conduct
of field-based investigation, charges of fees, compensation
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for damages and imposition of administrative sanctions
for intentional commission of prohibited acts as
hereinafter provided; and

d. When FPIC is given, ensure just partnership and equity
in the environmental management, land use,
development, utilization and exploitation of resources
within ancestral domains, between and among the
concerned ICC/IP community and the prospective
investor, government agency, LGUs, NGOs and other
entities desiring to collaborate in such undertaking.

SSSSSECTIONECTIONECTIONECTIONECTION 3 3 3 3 3. . . . . Declaration of  Policy.      Inroads into the ancestral
domains of ICCs/IPs resulted more often to their
disenfranchisement and marginalization. Policies, plans,
development programs and projects which may have been
prejudicial to the rights and interests of  ICCs/IPs, and certain
harmful or detrimental undertakings or activities have been
adopted and implemented within ancestral domains without the
consent of  concerned ICC/IP communities. Free and prior
informed consent (FPIC), as an instrument of  empowerment,
enables ICCs/IPs to exercise their right to self-determination. In
order to uphold the clear intent and purpose of the law in requiring
the precondition of free and prior informed consent of the ICCs/
IPs in connection with applications for lease, license, permit,
agreement and/or concession to implement and/or operate
programs/projects/activities in ancestral domains, it is the policy
of the NCIP that the process of securing the FPIC of ICCs/IPs
and the corresponding issuance of  Certification Precondition
shall be had with utmost regard to the overriding right of  the
ICC/IP to the management, development, use and utilization of
their own land and resources within their ancestral domains and
lands as recognized by the State. It shall institute and establish
protective mechanisms to enforce and guarantee the realization
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of  that bundle of  rights  within the framework of  national unity
and development. Corollary to this, the NCIP shall exercise its
visitorial powers and may take appropriate action to safeguard
the rights of the ICCs/IPs under resource utilization contracts.
All concerned departments and other government agencies are,
therefore, strictly enjoined not to issue, renew or grant any
concession, license or lease, or enter into any production-sharing
agreement, without the Certification Precondition issued by the
NCIP or the concomitant compliance with the requirements of
free and prior informed consent obtained from the ICC/IP
community.

SSSSSECTIONECTIONECTIONECTIONECTION 4. 4. 4. 4. 4.     Operating Principles.     In the implementation
of these guidelines, the following principles shall be observed:

a. Consensus and Decision-Making PrConsensus and Decision-Making PrConsensus and Decision-Making PrConsensus and Decision-Making PrConsensus and Decision-Making Process.ocess.ocess.ocess.ocess.     The
ICCs/IPs shall participate in the decision-making processes
primarily through their indigenous socio-political
structures, and they shall likewise affirm the decisions of
their representations.

b. PPPPPeace-Buildingeace-Buildingeace-Buildingeace-Buildingeace-Building.....  In resolving conflicts or disputes
affecting or pertaining to indigenous peoples, any
determination or decision thereon shall be reached
through dialogue and consensus.

c. PrimacPrimacPrimacPrimacPrimacy ofy ofy ofy ofy of  Cultural Inte Cultural Inte Cultural Inte Cultural Inte Cultural Integggggrityrityrityrityrity.....  Within ancestral
domains/lands, the holistic and integrated adherence of
indigenous peoples to their respective customs, beliefs,
traditions, indigenous knowledge systems and practices,
and the assertion of their character and identity as peoples
shall assume an important consideration in the decision-
making processes required for the issuance of the
certification as a pre-condition to applications for lease,
license, permit, agreement and/or concession to implement
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or operate programs/projects/activities in ancestral
domains to ensure that the culture and traditions of the
concerned ICCs/IPs are applied or utilized in the process.

d. Right to ManagRight to ManagRight to ManagRight to ManagRight to Manage Own Land and Re Own Land and Re Own Land and Re Own Land and Re Own Land and Resouresouresouresouresources asces asces asces asces as
Basis.Basis.Basis.Basis.Basis. The right of  the ICCs/IPs to manage their own
land and resources within their ancestral domains and lands
as embodied in their respective plans for the sustainable
development and protection of ancestral domains shall
be the basis for their decisions to give or not to give
consent to proposed programs/projects/activities in
ancestral domains and/or affecting their rights as a
community and as a people.

e. PrimacPrimacPrimacPrimacPrimacy ofy ofy ofy ofy of  Customar Customar Customar Customar Customary Lay Lay Lay Lay Lawwwww.....  The conduct of  field-
based investigation and the process of  securing the free
and prior informed consent shall take into consideration
the primacy of customary processes of consensus
building.

f. Priority in the Development of the AncestralPriority in the Development of the AncestralPriority in the Development of the AncestralPriority in the Development of the AncestralPriority in the Development of the Ancestral
Domain.Domain.Domain.Domain.Domain.  The ICCs/IPs are given utmost priority in the
management and pursuit of development programs/
projects/activities in ancestral domains. In all instances,
the ICCs/IPs shall have priority in the development,
extraction, utilization and exploitation of natural
resources within ancestral domains.

g. SustainabSustainabSustainabSustainabSustainable Dele Dele Dele Dele Devvvvvelopment and Prelopment and Prelopment and Prelopment and Prelopment and Protection.otection.otection.otection.otection. The
FPIC, whenever given, shall not have the effect of
undermining the requisite of  sustainable development
and protection of ancestral domains  to ensure the welfare
of  not only the present, but as well as that of  the future
generations.
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h. TTTTTransparransparransparransparransparencencencencency and Clarityy and Clarityy and Clarityy and Clarityy and Clarity.....  The process of  conducting
the field-based investigation, consensus building and the
issuance of  the Certification Precondition (CP) and the
Free and Prior Informed Consent (FPIC) shall be
characterized by transparency not only on the part of
the Commission, but also on the part of  the ICC/IP
concerned. It is required, therefore, that all issuances,
orders, decisions of the Commission relative thereto must
be made known to all parties concerned.

i. Inter-agencyInter-agencyInter-agencyInter-agencyInter-agency/////LGUs and NGO Collaboration andLGUs and NGO Collaboration andLGUs and NGO Collaboration andLGUs and NGO Collaboration andLGUs and NGO Collaboration and
Community SupporCommunity SupporCommunity SupporCommunity SupporCommunity Support.t.t.t.t.  The collaboration of  other
government agencies, local government units, and the
involvement and participation of  the ICCs/IPs in the
process shall be greatly encouraged and vigorously
pursued. NGOs who have actively assisted a particular
ICC/IP in the processing of their claim is given preference
over any other NGOs desiring to collaborate, subject to
the written consent of the ICC/IP through their
recognized Elders/Leaders for this particular
undertaking.

SSSSSECTIONECTIONECTIONECTIONECTION 5 5 5 5 5. . . . . Definition of  Terms.     The terms defined in the
Indigenous Peoples Rights Act and its Implementing Rules and
Regulations are hereby adopted, including the terms defined herein
below:

a. ADSDPPADSDPPADSDPPADSDPPADSDPP - refers to the Ancestral Domain Sustainable
Development Protection Plan drawn and adopted by the
ICC/IP community to govern the exercise of  their
sustainable traditional resource use rights within their
ancestral domain areas, their framework of  development
and value systems.
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b. Customary LawsCustomary LawsCustomary LawsCustomary LawsCustomary Laws – refer to a body of written and/or
unwritten rules, usage, customs and practices traditionally
and continually recognized, accepted and observed by
respective ICCs/IPs. Customs and practices refer to norms
of  conduct and patterns of  relationship or usage of  a
community over time that is accepted and binding on all
members.

c. CerCerCerCerCertiftiftiftiftification Prication Prication Prication Prication Preconditioneconditioneconditioneconditionecondition – refers to the certification
issued by the NCIP that the site covered and affected by
any application for concession, license or lease, or
production-sharing agreement does not overlap with any
ancestral domain area of any indigenous cultural
community or indigenous peoples, or if the site is found
to be within an ancestral domain area, that the required
FPIC was properly obtained from the ICC/IP community
concerned in accordance with the provisions of  these
guidelines.

d. FFFFFrrrrree and Prior Infee and Prior Infee and Prior Infee and Prior Infee and Prior Infororororormed Consentmed Consentmed Consentmed Consentmed Consent – refers to the
consensus of all members of the ICCs/IPs, which is
determined in accordance with their respective customary
laws and practices that is free from any external
manipulation, interference and coercion,  and obtained
after fully disclosing the intent and scope of the program/
project/activity, in a language and process understandable
to the community.  The Free and Prior Informed Consent
is given  by the concerned ICCs/IPs upon the signing of
the Memorandum of Agreement containing the
conditions/requirements, benefits,  as well as penalties of
agreeing parties as basis for the consent.

e. Field-Based InField-Based InField-Based InField-Based InField-Based Invvvvvestigestigestigestigestigationationationationation – refers to on-site inspection
and investigation to ascertain the presence or absence of
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ICCs/IPs and/or ancestral domains in the areas covered
by application for Certification Precondition to any
concession, license or lease, or any production-sharing
agreement.

f. Indigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural CommunitiesIndigenous Cultural Communities/////IndigenousIndigenousIndigenousIndigenousIndigenous
PPPPPeoples (ICCseoples (ICCseoples (ICCseoples (ICCseoples (ICCs/////IPs)IPs)IPs)IPs)IPs) – refer to a group of  people or
homogenous societies identified by self-ascription and
ascription by others, who have continuously lived as
organized community on communally bounded and
defined territory, and who have, under claims of
ownership since time immemorial, occupied, possessed,
and utilized such territories, sharing common bonds of
language, customs, traditions and other distinctive cultural
traits, or who have, through resistance to political, social,
and cultural inroads of colonization, non-indigenous
religions and cultures or the establishment of present state
boundaries, retained some or all of  their own social,
economic, cultural and political institutions, but who may
have been displaced from their traditional domains, or
who may have resettled outside their ancestral domains.

g. IndigIndigIndigIndigIndigenous Knoenous Knoenous Knoenous Knoenous Knowledgwledgwledgwledgwledge Systems and Practicese Systems and Practicese Systems and Practicese Systems and Practicese Systems and Practices -
refer to systems, institutions, mechanisms, and
technologies comprising a unique body of  knowledge
evolved through time that embody patterns of
relationships between and among peoples, their lands and
their environment, including such spheres of relationships
which may include social, political, cultural, economic,
and religious that are direct outcomes of the indigenous
peoples’ response to certain needs consisting of  adaptive
mechanisms, which have allowed indigenous peoples to
survive and thrive within their given socio-cultural and
biophysical conditions.
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h. EldersEldersEldersEldersElders – are individual IPs or members of ICCs with
a certain degree of  esteem, dignity, respect and
integrity, who could be relied upon as sources of
information, act as counsels of  community
concerns, knowledgeable, and practicing customs and
traditions.

i. Self-DeterSelf-DeterSelf-DeterSelf-DeterSelf-Determinationminationminationminationmination/////GoGoGoGoGovvvvvererererernancenancenancenancenance – refers to the
exercise of the right of ICCs/IPs to pursue their economic,
social, and cultural development; promote and protect
the integrity of their values, practices, indigenous
knowledge and institutions; determine, use and control
their own organizational and community leadership
systems, institutions, relationships, patterns and processes
for decision-making and participation.

j. SustainabSustainabSustainabSustainabSustainable le le le le TTTTTraditional Rraditional Rraditional Rraditional Rraditional Resouresouresouresouresource Use Rightsce Use Rightsce Use Rightsce Use Rightsce Use Rights –
means the right of ICCs/IPs to use, manage, protect and
conserve:

i.   Land, air, water and mineral;

ii.  Plants, animals and other organisms;

iii. Collecting, fishing and hunting grounds;

iv.  Sacred sites;

v.   All areas of  economic, ceremonial and aesthetic value
     in  accordance  with   their   indigenous  knowledge,
      beliefs, systems and practices.

SSSSSECTIONECTIONECTIONECTIONECTION 6. 6. 6. 6. 6.     Coverage.     The ICCs/IPs shall, within their
communities, determine for themselves, policies, development
programs, projects and plans to meet their identified priority
needs and concerns. The ICCs/IPs shall have the right to
accept or reject a certain development, activity or undertaking
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in their particular communities. The acceptance or rejection of
proposed policy, program, project or plan shall be assessed in
accordance with the following ICC/IP development framework
and value systems for the conservation and protection of:

a. Ancestral domains/lands as the ICCs’/IPs’ fundamental
source of life;

b. Traditional support system of  kinship, friendship,
neighborhood clusters, tribal and inter-tribal relations
rooted in cooperation, sharing and caring;

c. Sustainable and traditional agricultural cycles, community
life, village economy and livelihood activities, such as
swidden farming, communal forests, hunting grounds,
watersheds, irrigation systems and other indigenous
management systems and practices; and

d. Houses, properties, sacred and burial grounds.

These guidelines shall cover the following programs/projects/
activities:

a. Exploration, development, exploitation and utilization
of natural resources for commercial purposes within
ancestral domains/lands, by IPs and non-IPs alike;

b. Research on indigenous systems, knowledge and
practices related to agriculture, forestry, watershed and
resource management systems and technologies,
medical and scientific concerns, bio-diversity and bio-
processing, including the gathering of biological and
genetic resources;

c. Archaeological explorations, diggings, excavations and
access to religious and cultural sites;
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d. Activities that would impinge on their spiritual and
religious traditions, customs and ceremonies, including
ceremonial objects;

e. Programs, projects and activities that would lead to the
displacement  and/or relocation of indigenous peoples;

f. Entry of migrants and other entities who intend to do
business or engage in development activities inside the
ancestral domains;

g. Management of  protected and environmentally critical
areas, and other joint undertakings within ancestral
domains;

h. Implementation of  government reforestation and
infrastructure projects;

i. Activities that may adversely affect the airspace, bodies
of water, and lands of ancestral domains;

j. Policies affecting the general welfare and the rights of
ICCs/IPs;

k. Occupation of military or paramilitary forces or
establishment of  temporary or permanent military
facilities within the domains; military operations
traversing ancestral domain areas may be allowed without
the required FPIC only when the same is made in
connection with hot pursuit operations and the
duration is not to exceed the period of  seven (7) days;
and

l. Other activities or undertaking similar or analogous to
the foregoing.
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II.  PRII.  PRII.  PRII.  PRII.  PROCEDURE AND PROCEDURE AND PROCEDURE AND PROCEDURE AND PROCEDURE AND PROCESSOCESSOCESSOCESSOCESS
REQREQREQREQREQUIREMENTS FOR UIREMENTS FOR UIREMENTS FOR UIREMENTS FOR UIREMENTS FOR THE ISSUTHE ISSUTHE ISSUTHE ISSUTHE ISSUANCE OFANCE OFANCE OFANCE OFANCE OF

CERCERCERCERCERTIFICATIFICATIFICATIFICATIFICATION PRECONDITION AND TION PRECONDITION AND TION PRECONDITION AND TION PRECONDITION AND TION PRECONDITION AND THETHETHETHETHE
FREE AND PRIOR INFORMED CONSENTFREE AND PRIOR INFORMED CONSENTFREE AND PRIOR INFORMED CONSENTFREE AND PRIOR INFORMED CONSENTFREE AND PRIOR INFORMED CONSENT

SSSSSECTIONECTIONECTIONECTIONECTION 7 7 7 7 7. . . . . Endorsement of  Concerned Agency.     The
application for lease, license, permit, agreement and/or concession
to implement or operate programs/projects/activities in ancestral
domains is directly filed by the proponent to the concerned
government agency for compliance of  the agency’s applicable
regulatory requirements, who, in turn, endorses it to NCIP for
Certification Precondition as required by the IPRA. The
endorsement is to be addressed to the NCIP Chairperson through
the Ancestral Domains Office. Request for Certification
Precondition coming directly from the proponents will not be
acted upon. If  the undertaking is proposed to be had by the
ICC/IP community themselves, NCIP shall only verify if the
same is in accordance with their own ADSDPP.  If  the undertaking
is proposed to be had in their own ancestral domain area by an IP
or group of IPs who are members thereof, NCIP shall verify if
the same is in accordance with the community’s own ADSDPP
and in compliance with the requirement of FPIC.  For  verification
purposes, the NCIP field office shall always be informed by the
proponent IP or group of  IPs of  any undertaking that requires
the FPIC of the ICC/IP community to which they are members
as provided in these guidelines. In the absence of  such ADSDPP,
the NCIP shall assist the ICCs/IPs in the formulation of  the
required ADSDPP. Collaboration of  accredited NGOs in this
undertaking will be recognized. In the case of  an IP or group of
IP proponents who are members of the same community where
the undertaking is proposed to be had, NCIP shall make sure
that the proponent/s is or are not made to appear as such under
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any scheme or arrangement by any person or entity who has
the intention of circumventing the law requirement on
Certification Precondition and the FPIC. If  the undertaking is
proposed to be had by an IP individual or a group of IPs who is
or who are not members of  the ICC/IP community, the
proponent/s  shall have to file it before the appropriate
government agency regulating the conduct of  the proposed
undertaking for compliance of  the agency’s applicable regulatory
requirements, and upon endorsement by the concerned agency
to the NCIP, the application shall undergo the required activities
for Certification Precondition.

SSSSSECTIONECTIONECTIONECTIONECTION 8. 8. 8. 8. 8.     Requirements from the Endorsing Agency.     The
endorsement letter should enclose the report on the nature
and extent of the proposal and the indicative map of the
applied site, including the outlying impact or affected areas.

SSSSSECTIONECTIONECTIONECTIONECTION 9. 9. 9. 9. 9.     Conduct of  Field-Based Investigation.  The
field-based investigation is the first step in the process required
for the issuance of  Certification Precondition. It is done to
ascertain whether or not the site applied for falls within, contains
the whole, or overlaps a portion of  an ancestral domain area,
whose boundaries on the ground may have already been
predetermined and secured by an existing recognized tenurial
instrument, or in its absence, is recognized as traditionally
belonging to a particular ICC/IP as part of their ancestral domain
as defined under Section 3(a) of the IPRA. For this purpose, it is
assumed that the site applied for issuance of  Certificate
Precondition falls within, contains the whole, or overlaps a portion
of an ancestral domain of  ICCs/IPs until proven otherwise. It is
the duty of  the team conducting the field-based investigation to
locate the IP community nearest to the site applied for the issuance
of  Certification Precondition to determine whether or not the
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site falls within, contains the whole, or overlaps a portion of  an
ancestral domain of  ICCs/IPs. The detailed steps in the conduct
of  the field-based investigation are as follows:

a. Within five (5) working days from receipt of  the
endorsement from the endorsing agency, the Chairman,
through ADO, directs the concerned Regional Director
to constitute the field-based investigation (FBI) team and
designates a team leader. Members of the FBI team shall
not be less than five (5);  two shall come from the
Regional Office and the other three shall come from the
concerned Provincial Office or the Community Service
Center.  The FBI Team shall be issued with a Work Order
by the Regional Director for the purpose of  conducting
the field-based investigation.

b. The FBI team first conducts assessment of secondary
sources of data before they proceed to inspect the
actual project site and the outlying impact areas within
fifteen (15) working days from receipt of  the Work
Order.

c. Within fifteen (15) working days after the conduct of
the field-investigation, the FBI team prepares a report
with recommendation to the Regional Director for
assessment and proper action.

d. Within ten (10) working days from receipt of  the report
from the FBI, the Regional Director shall forward the
said report with appropriate recommendations to the
ADO.

e. The ADO, after proper evaluation of  the reports and
endorsement of  the concerned Regional Director, shall
cause the issuance of  the Certification Precondition.
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However, ADO shall not act on recommendations
irregularly evaluated and endorsed by the Regional
Director.

f. Within seven (7) working days from receipt of  the
report/endorsement, the ADO Director issues the
Certification Precondition or appropriate document to
the requesting agency.

SSSSSECTIONECTIONECTIONECTIONECTION 10 10 10 10 10. . . . . Contents of  the Field-Based Investigation
and Assessment Report.     The field-based investigation and
assessment report shall reflect both the assessment of  relevant
secondary data and the results of  the actual site inspection. The
report duly signed by the FBI team leader and properly endorsed
by the Regional Director shall contain the following minimum
information:

a. Date of  report;

b. Assessment of relevant secondary data, indicating source
of data;

c. Dates of  field-based investigation;

d. Location or site of  field-based investigation;

e. Names and designation of  authorized FBI Team;

f. Specific objective or purpose of the field-based
investigation;

g. Specific names of places actually visited;

h. Names of  persons interviewed, indicating their positions
in the community;

i. Statement of actual observations and/or comments
gathered;
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j. If  the report indicates an overlap to an ancestral domain,
the estimated population of indigenous peoples in the
area should be indicated. It shall also include preliminary
documentation of the existing indigenous consensus-
building/decision-making processes, including the
identification of the authentic tribal/community leaders,
and to determine initial estimate of   ICC/IP population
in affected areas;

k. Assessment of observations and/or comments;

l. If FPIC is found to be a requisite, estimate of cost to be
deposited by the proponent as fees to answer for the
expenses needed in conducting the required FPIC
proceedings; and

m. Recommended action and endorsement to the ADO.

SSSSSECTIONECTIONECTIONECTIONECTION 11 11 11 11 11. . . . . Attachments to the Field-Based Investigation
and Assessment Report.      Pertinent documents showing proof
of  the field-based investigation and assessment report shall
include, but not limited to, the following:

a. Endorsement letter of appropriate agency and the required
attachments;

b. Copy of  secondary data, if  applicable, such as the
certification from the concerned Provincial/Municipal
Statistics Office on the ethnic grouping of the population
within the applied and impact area;

c. Approved itinerary of  travel;

d. Certificate of  appearance from the LGU, Barangay
Captain, recognized Elders/Leaders of the ICCs/IPs
whenever applicable; and
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e. Certification from the recognized ICC/IP leadership as
determined under Section 14(b) of  these guidelines in
the concerned province or municipality on the existence,
or otherwise, of ancestral domains/lands in the area subject
to investigation.

SSSSSECTIONECTIONECTIONECTIONECTION 12 12 12 12 12. . . . . Submission of  the Applicant’s Operation Plan.
If  the field-based investigation report requires the free and prior
informed consent (FPIC) of  affected ICCs/IPs, the concerned
Regional Director shall notify, in writing, the applicant to submit
the operation plan of  the project as provided in their proposal
within fifteen (15) working days from receipt of  the FBI team
recommendation. The concerned Director notifies directly the
proponent in writing to submit the project operation action plan.
A copy of  the notice is furnished to the requesting agency and
the ADO. The notice shall also contain information that the
applicant may now proceed with the conduct of  the FPIC.

SSSSSECTIONECTIONECTIONECTIONECTION 13 13 13 13 13. . . . . Payment and Deposit of  Fees for Applications
for Certification Precondition and the Certification for FPIC;
Basis of  Determining the Amount of  Fee.      The FBI Fee and
FPIC Fee shall be paid or deposited in the manner provided as
follows:

a. The applicant or proponent is required to pay the fixed
amount of Five Thousand pesos (Php 5,000.00) as Field-
based Investigation (FBI) Fee for the conduct of  field-
based investigation to be paid at the NCIP Regional
Office concerned. The deposit shall be properly
documented.

b. If  the result of  the field-based investigation reveals the
necessity of securing the FPIC of the community
concerned, the applicant or proponent is required to
deposit before the concerned NCIP Regional Office the
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FPIC Fee in the amount as estimated by the said office
and as contained in the FBI report submitted by the
region.  The NCIP Regional Office shall make the
estimate on the basis of the data gathered during the
conduct of  the field-based investigation, taking into
account the cost of  transportation, food allowance and
other necessary expenditures needed for the conduct of
FPIC proceedings in the community vis-à-vis the number
of  days and the number of  participants.

c. Remaining unspent amount collected as FPIC Fee shall
be duly accounted for and shall be returned to the
applicant or proponent at the end of the FPIC
proceedings.

d. Collection of FPIC Fee on cost estimates made without
sufficient basis shall be considered as an act of illegal
exaction of money and shall be proceeded in accordance
with law.

SSSSSECTIONECTIONECTIONECTIONECTION 14 14 14 14 14. . . . . Mandatory Activities in the Conduct of FPIC
Process.     The ADO, through the Regional Office, shall ensure
that the FPIC process includes, among others, the following:

a. Notices.Notices.Notices.Notices.Notices.  Posting of  Notices in conspicuous places in
and around the area of the concerned ICC/IP community
by NCIP that a preliminary consultative meeting will be
had.  Said notices shall indicate the date and venue of the
meeting, the objectives and the nature and scope of the
project and identity of the project proponent.  Aside
from the posting of notices, personal service of notices
by NCIP to the concerned Council of  Elders/Leaders is
required, which must be served at least five (5) days before
the intended date of the preliminary consultative meeting
and that their presence is required.
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b. VVVVValidation ofalidation ofalidation ofalidation ofalidation of  the List of the List of the List of the List of the List of  Elders Elders Elders Elders Elders/////Leaders.Leaders.Leaders.Leaders.Leaders.  Aside
from the list of Elders/Leaders as appearing in the
records of  the NCIP representing a particular ICC/IP
community, the FBI Team shall conduct a random
listing of Elders/Leaders from the community as
identified by name by the members thereof. NCIP
shall facilitate the convention of  these Elders/Leaders    as
appearing in the list. In that convention, the
participants will be asked to identify who among
themselves are the recognized leaders of the community
and who are not. It is a qualification process in which
those who presented themselves as Leaders/Elders will
be discerned by the rest of  them in accordance with their
customary laws. The purpose is to secure genuine
representations for the community in the negotiations
that will be had between the proponent and the
community. It is a process in which each of  them will
present himself  before the rest for confirmation as a
recognized Elder/Leader of  the community.

c. PrPrPrPrPreliminareliminareliminareliminareliminary Consultatiy Consultatiy Consultatiy Consultatiy Consultativvvvve Meetinge Meetinge Meetinge Meetinge Meeting.....  Within fifteen
(15) working days from the submission of the applicant’s
operation plan, a preliminary consultative meeting shall
be conducted within the host community.  The
participants to the preliminary consultative meeting are:
the identified Council of Elders or Leaders, the
representatives from the proponent, the NCIP, the
representatives from collaborating NGOs, and the civil
society operating in the concerned area.  The proponent
will be given sufficient time in the presentation and
clarification of their project proposal in the said
preliminary consultative meeting.  The Operation Plan
and the scope and extent of the proposal shall then be
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presented to the Elders/Leaders by the proponent for
understanding, and shall give them the needed
information supporting their proposal, including, but not
limited to: the cost and benefits of the proposal to the
ICC/IP and their ancestral domains; presentation of
perceived disadvantages or adverse effects to the
community and the measures adopted by the proponent
to mitigate these; and, a statement of commitment to
post performance bond to answer for consequential
damages to the community.  In the discussions to follow,
the other representatives will be given their turn in
presenting their views to the proposal.  The oppositors
to the proposal, if  there are any, shall likewise be given
equal time in the said meeting in the presentation of the
basis and reasons of their opposition thereto for the
appreciation of  the Council of  Elders/Leaders.  NCIP’s
presence in the meeting is mandatory for the purpose of
facilitating the conduct of  the meeting and to provide
the participants education and information on IPRA,
particularly on the FPIC and the rights and privileges of
the ICCs/IPs.  The mechanics of  the meeting shall be set
by the NCIP representative after due consultation from
all parties concerned. The Council of Elders/Leaders shall
decide whether another meeting is necessary to complete
the process.

d. Consensus BuildingConsensus BuildingConsensus BuildingConsensus BuildingConsensus Building.....  Within a period of  fifteen (15)
days after the termination of the last and final preliminary
consultative meeting/s, the Elders/Leaders shall complete
the conduct of their own consultation meetings with their
members in the community, employing their own
traditional consensus building processes in order to further
discern the merits and demerits of  the proposal as
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presented in the preliminary consultative meeting. During
this period, nobody from the participants in the
preliminary consultative meeting, except the NCIP
representative, will be allowed to stay in the community.
NCIP’s role in the community for the duration of  the
period is to document the community proceedings that
is being had. At the end of this process, the Elders/Leaders
may, at their option, call again for another meeting before
the conduct of the required community assembly is finally
had, like when there are negotiation points that they want
to present that requires further discussions with the
applicant.

e. Community AssembCommunity AssembCommunity AssembCommunity AssembCommunity Assemblllllyyyyy.....  Within fifteen (15) days after
the lapse of the period provided for community consensus
building conducted by the ICC/IP Elders/Leaders, NCIP
shall cause the conduct of Assembly of all the members
of the community as represented by the household heads.
It is on this occasion that the decision of  the ICC/IP,
with respect to the proposal, will be    made known. NCIP
will determine by raising of  hands the number of  those
who would vote for or against    the proposal.  The Leaders
or Elders will be required    to explain the vote had, and
if  the decision is for   the proposal, the terms and
conditions of  the giving    of  their consent thereto.  The
decision, as explained, shall be properly documented, and
the terms and conditions approving the proposal shall be
translated in the form     of a Memorandum of Agreement
(MOA) to be signed by both parties with NCIP,
represented by the Chairman, signing as the third party.
The person to sign,   representing the community, shall
be chosen by the Council of Elders/Leaders among
themselves, duly authorized by them. A translation of
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the MOA to the dialect of  the ICC/IP shall then be
prepared.

SSSSSECTIONECTIONECTIONECTIONECTION 15 15 15 15 15. . . . . Issuance of  the Certificate of  Free and Prior
Informed Consent.     The concerned ICC/IP community shall
finally issue the certificate of  free and prior informed consent
through their authorized representative(s) upon signing of the
Memorandum of Agreement. Likewise, this shall be written in
English or  Tagalog,  and in the appropriate IP language.  Signatures
or thumb marks must be affixed on each page of  the document,
signifying consent or rejection. In case of rejection, the ICCs/IPs
shall state in the document of rejection whether or not they shall
entertain alternative proposals of  similar nature. Any
alternative proposal shall be subject to another FPIC of  the IPs/
ICCs in accordance with the foregoing procedures and
requirements. However, no FPIC process shall be repeated once a
particular proposal has already been rejected by the ICCs/IPs.

SSSSSECTIONECTIONECTIONECTIONECTION 16 16 16 16 16. . . . . Who Shall Give Their Free and Prior Informed
Consent.  The scope of  the ICCs/IPs whose free and prior
informed consent is required shall depend upon the impact area
of  the proposed policy, program, projects, plans, activity or
undertaking, such that:

a. When the policy, program, project, plan, activity or
undertaking affects only a particular community within
the ancestral domain, only such community shall give
their FPIC. But the Council of Elders/Leaders
representing the whole ancestral domain shall be the one
to determine whether or not a given policy, program,
project, plan, activity or undertaking affects the whole
of  the ancestral domain or only a portion of  it. The
determination of  the scope by the Council may be
challenged by way of a petition filed before the Regional
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Hearing Officer.  The Petition must be duly signed by a
majority of the members of the whole ancestral domain
area with the allegation that the Council has not
reconsidered their determination of the scope despite their
opposition thereto;

b. When the policy, program, project, plan, activity or
undertaking affects the entire ancestral domain, the
consent of  the concerned ICCs/IPs within the ancestral
domain shall be secured; and

c. When the policy, program, project, plan, activity or
undertaking affects a whole range of  territories covering
two or more ancestral domains, the consent of all affected
ICCs/IPs communities shall be secured.

SSSSSECTIONECTIONECTIONECTIONECTION 17 17 17 17 17. . . . . Non-Transferability of  Free and Prior
Informed Consent.      The FPIC for a particular proposal shall not
be transferable to any other party, except in case of  merger,
reorganization, transfer of  rights, acquisition by another entity,
or joint venture: Provided, That there will be no changes in the
original plan and the same shall not prejudice the interest, rights
and welfare of  the concerned ICC/IP community.

SSSSSECTIONECTIONECTIONECTIONECTION 18 18 18 18 18. . . . . Endorsement of  the FPIC Certification to
the Ancestral Domains Office.     The Regional Director shall
endorse the FPIC Certification to the Ancestral Domains Office
for proper evaluation and subsequent issuance of  Certification
Precondition. The endorsement shall enclose copies of  the
following:

a. Notices of every meeting for purposes of securing the
FPIC written in English or Filipino, and in the IP
language, as authorized by the community Elders/Leaders;
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b. Minutes of all meetings and proceedings where the
proponent had presented, submitted and discussed all the
necessary information on the proposed program/project,
policy or plan to be conducted/implemented in a process
and language understood by the ICCs/IPs concerned. The
minutes must be written in English or Filipino, and in
the appropriate IP language, as validated by those who
attended the meeting or assembly;

c. Minutes of consultation meetings with all members of
the ICC/IP communities affected by the request for
Certification Precondition;

d. Minutes of  negotiation meetings on the terms and
conditions for granting the FPIC;

e. Minutes of the validation of the decisions of the
authorized ICC/IP negotiators by all members concerned;

f. Sketch map of project impact area;

g. Documentation of customary practice on consensus
building; and

h. Census of  population of  the host ICC/IP community.

SSSSSECTIONECTIONECTIONECTIONECTION 19 19 19 19 19. . . . . Process Requirement for the Issuance of
Certification Precondition.      If  the area being applied for and
the impact area is non-ICC/IP area and/or does not overlap with
an ancestral domain based on the field-based investigation, the
appropriate Certification Precondition is issued immediately
by the Commission through the concerned Regional Director
where the area is situated. On the other hand, if the field-based
investigation report indicates the presence of  ICCs/IPs in
the applied and impact areas or an overlap to an ancestral domain/
land, the free and prior informed consent,  through the customary
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consensus-building process of the concerned ICCs/IPs, is required
before the issuance of  the Certification Precondition.

SSSSSECTIONECTIONECTIONECTIONECTION 20 20 20 20 20. . . . . Issuance of  the Certification Precondition.
The appropriate Certification Precondition shall be issued within
fifteen (15) working days from receipt of  the pertinent
recommendation or endorsement of  the concerned Director.
ADO shall endorse it for approval by the Commission. Attached
in the issuance is the MOA and FPIC certification by the
concerned host ICC/IP.

SSSSSECTIONECTIONECTIONECTIONECTION 21 21 21 21 21. . . . . Non-Consent by the Concerned ICC/IP.     The
concerned ICCs/IPs, in case of  non-consent or unfavorable
decision, shall state in writing the specific reasons for non-consent
thereon. The non-consent in writing shall be signed/thumb
marked by the authorized Leaders/Elders, in every page of the
paper, who shall thereafter submit the same to the Regional
Director. The latter shall, in turn, submit said document to the
ADO within five (5) working days from the submission of  the
written non-consent. The ADO, within five (5) working days
from receipt of  the non-consent, shall prepare the report and
endorsement of  the Order of  Denial to the Commission. Within
ten (10) working days thereof, the Commission shall issue
appropriate action thereon to be transmitted to the applicant and
the endorsing agency through the ADO.

III.  MEMORANDUM OF AIII.  MEMORANDUM OF AIII.  MEMORANDUM OF AIII.  MEMORANDUM OF AIII.  MEMORANDUM OF AGREEMENTGREEMENTGREEMENTGREEMENTGREEMENT

SSSSSECTIONECTIONECTIONECTIONECTION 22 22 22 22 22. . . . .  The Memorandum of  Agreement (MOA).
If the result of the FPIC process is favorable to the proposal, the
agreements and conditions discussed in the said process are
embodied in a Memorandum of  Agreement (MOA) between/
among the ICCs/IPs, the proponent and the NCIP, and any other
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party equally involved and witnessed by their respective members.
In case of change of proponent personalities in the future, the
terms and conditions of  the MOA shall bind the new proponent
without necessarily executing another MOA. The Agreement must
be written in English or Tagalog, and in the appropriate IP
language. The parties executing the MOA shall acknowledge the
terms, contents and due execution thereof before a notary public
or persons authorized by law to administer oath.

SSSSSECTIONECTIONECTIONECTIONECTION 23 23 23 23 23. . . . . Contents of the Memorandum of Agreement.
The MOA shall stipulate, among others, the following:

a. The detailed premises of the agreement;

b. All parties involved;

c. Inclusive dates/duration of agreement;

d. The benefits to be derived by the host ICCs/IPs, indicating
the type of benefits, specific target beneficiaries as to sector
and number, the period covered, and other pertinent
information that could guide the future monitoring and
evaluation of  the MOA;

e. Use of all funds to be received by the host ICC/IP
communities, ensuring that a portion of such funds shall
be allocated for development projects, social services and/
or infrastructures in accordance with their development
framework;

f. Detailed measures to protect IP rights and value systems;

g. Detailed measures to conserve/protect any affected
portion of  the ancestral domain critical for watersheds,
mangroves, wildlife sanctuaries, forest cover, and the like;

h. Responsibilities of the proponent as well as the host ICC/
IP community;
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i. The MOA monitoring and evaluation schemes; and

j. Penalties for non-compliance or violation of  terms and
conditions.

SSSSSECTIONECTIONECTIONECTIONECTION 24 24 24 24 24. . . . . Signatories to the Memorandum of
Agreement.      The signatories of  the MOA shall be:

a. For the ICC/IP community, all authorized community
Elders/traditional Leaders identified and recognized by
the community;

b. For corporations, partnerships or single proprietorship
entities, the authorized officers, representatives, or partners
as per Board resolution prepared therefor; and

c. For the NCIP as third party, the Regional Director by
authority of the Commission.

SSSSSECTIONECTIONECTIONECTIONECTION 25 25 25 25 25. . . . . Hearing of Complaints on the Memorandum
of  Agreement.     In case of  any complaint on the MOA
implementation, this shall be filed at the NCIP Regional Hearing
Office for appropriate action. The decision of  the Regional
Hearing Officer may be appealed to the Commission en banc.
The decision of the Commission en banc is appealable to the
Court of  Appeals. The NCIP Regional Hearing Office shall
acquire jurisdiction over such complaints only upon written
certification from the Council of  Elders/Leaders that the same
has not been resolved in accordance with their traditional conflict
resolution institutions applying their customary laws and practices.

SSSSSECTIONECTIONECTIONECTIONECTION 26 26 26 26 26. . . . . Applicability of Customary Laws and
Imposition of Sanction/s for Violation of the Terms of the MOA.
Any person/party who willfully violates or fails to comply with
his duty or obligation under the provisions of  the Memorandum
of Agreement may be proceeded in accordance with the customary
laws and practices of the host or concerned ICCs/IPs,  and sanctions
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may be imposed in accordance  therewith: Provided,  That the
sanction is not cruel and humanly degrading. Its applicability shall
be without prejudice to the Commission’s exercise of  its visitorial
and injunction powers. Such customary law or practice shall form
part of  the documents supporting the Memorandum of
Agreement between the concerned parties.

SSSSSECTIONECTIONECTIONECTIONECTION 27 27 27 27 27. . . . . Action of  the Commission.     The action of
the Commission on the petition shall be embodied in a resolution,
a copy of  which shall be forwarded to the Ancestral Domains
Office.

IVIVIVIVIV.  R.  R.  R.  R.  ROLESOLESOLESOLESOLES/////RESPONSIBILITIES OF ALLRESPONSIBILITIES OF ALLRESPONSIBILITIES OF ALLRESPONSIBILITIES OF ALLRESPONSIBILITIES OF ALL
PPPPPARARARARARTIES CONCERNED IN TIES CONCERNED IN TIES CONCERNED IN TIES CONCERNED IN TIES CONCERNED IN THE PRTHE PRTHE PRTHE PRTHE PROCESSESOCESSESOCESSESOCESSESOCESSES
OF OF OF OF OF THE CERTHE CERTHE CERTHE CERTHE CERTIFICATIFICATIFICATIFICATIFICATION PRECONDITIONTION PRECONDITIONTION PRECONDITIONTION PRECONDITIONTION PRECONDITION

SSSSSECTIONECTIONECTIONECTIONECTION 28 28 28 28 28. . . . . Role/Responsibilities of  the Proponent.     At
the minimum, the proponent is obliged to comply with the
following to ensure the success of  the field-based investigation
and/or the consensus building process:

a. Prepares and submits proposal of the project;

b. Presents and submits in writing to the IP community
and the NCIP, in a language understandable to the
concerned community, the details of  all possible impact
of the proposed policy, program, project or activity upon
the ecological, economic, socio-cultural aspect of the
community as a whole. Such document shall clearly
indicate how adverse impacts can be avoided or mitigated;
and

c. Payment of  the field-based investigation (FBI) fee for
the conduct of the field-based investigation.  If  the result
of the FBI requires the need to secure the FPIC of the
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community, submit the required Operation Plan and
deposit of  the FPIC fee to answer the expenses for the
conduct of the FPIC process in the amount as determined
in the manner provided in these guidelines.

SSSSSECTIONECTIONECTIONECTIONECTION 29 29 29 29 29. . . . . Role/Responsibilities of  the ICCs/IPs
concerned.  On its part, the affected ICCs/IPs shall comply with
the following to ensure the success of  the consensus building
process:

a. Determine the customary practice of  consensus building
to be followed in the conduct of FPIC process. This shall
be made in writing in their own dialect and shall be
translated into the major dialect of  the community, and
shall be ratified by all heads of the families and clans or
their authorized representatives;

b. Identify in writing their Elders/Leaders or representatives
of their family or clan who can sign on their behalves;

c. The Council of Elders/Leaders shall be registered with
the NCIP for record and recognition purposes. In no
case shall FPIC signatories be represented by heads of
coalitions or organizations who live outside of the
concerned ICC; and

d. Keep the original copy of  the MOA.

SSSSSECTIONECTIONECTIONECTIONECTION 30 30 30 30 30. . . . . Role/Responsibilities of  the NCIP.     The
different offices of  the NCIP,  at various levels,  shall be
responsible as follows:

a. TTTTThe Rhe Rhe Rhe Rhe Reeeeegional Ofgional Ofgional Ofgional Ofgional Offfffficeiceiceiceice

1. Collects and issues official receipt to the proponent
for the inspection fee for the conduct of FBI;
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2. Conducts the census or genealogical survey of the
ICCs/IPs concerned;

3. Documents the customary practices on consensus
building among the affected ICCs/IPs;

4. Evaluates and coordinates the FPIC Action Plan;

5. Facilitates registration of the authentic IPOs, Elders,
Leaders and representatives of the families and clan;

6. Facilitates the execution of  the MOA and endorse
to the Commission, through the Director of the
Legal Affairs Office of  the NCIP, for review and
authority to sign as third party;

7. Monitors the compliance of the terms and conditions
stipulated in the MOA; and

8. Keeps certified true copy of  the MOA.

b. The ADOThe ADOThe ADOThe ADOThe ADO

1. Evaluates and validates, if  necessary, the FBI and the
conduct of the FPIC process;

2. Monitors the FBI/FPIC process; and

3. Keeps duplicate copy of  the MOA.

VVVVV.  PR.  PR.  PR.  PR.  PROHIBITED AOHIBITED AOHIBITED AOHIBITED AOHIBITED ACTS AND SANCTIONSCTS AND SANCTIONSCTS AND SANCTIONSCTS AND SANCTIONSCTS AND SANCTIONS

SSSSSECTIONECTIONECTIONECTIONECTION 31. 31. 31. 31. 31.     Prohibited Acts. After the filing of the
application and during the period that the application is pending,
any of  the following acts or omissions are hereby declared either
acts prejudicial to the interest of the IP community in the
attainment of their consent, or is an act in circumvention of the
intent of the law in requiring the free and prior  informed consent
of the ICC/IP community and are, therefore, prohibited:
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a. By the ApplicantBy the ApplicantBy the ApplicantBy the ApplicantBy the Applicant

1. Employment or use of  force, threat, coercion,
intimidation, at any degree or in any manner,
including those done by individuals or group of
persons acting for the applicant;

2. Bringing of firearm/s in the community during visits
by the applicant or group of persons acting for the
applicant. When needed, armed security shall be
obtained from local police authorities or the Armed
Forces of the Philippines (AFP) as requested by the
NCIP;

3. Bribery or promise of  money, privilege, benefit or
reward other than what is presented by the applicant/
proponent during the preliminary consultative
meeting with the Council of Elders;

4. Clandestine or surreptitious negotiations with IP
individuals or members of the community concerned
done without the knowledge of the Council of Elders
or Leaders;

5. Delivery to the community or to any of its members
donations of any kind.

b. By the NCIP OfBy the NCIP OfBy the NCIP OfBy the NCIP OfBy the NCIP Offfffficer or Emploicer or Emploicer or Emploicer or Emploicer or Employyyyyeeeeeeeeee

1. Acceptance or receiving of gifts or money from the
applicant;

2. Consorting with the applicant or with any person
connected to or mediating for the latter;

3. Deliberate failure to act appropriately on complaints
coming from the community concerning prohibited
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acts committed by the applicant or any of its
representatives;

4. Gross negligence or deliberate omission to perform
his duty required of him by these guidelines, in
connection with his function and within his authority
to perform; and

5. Acting on or performing his duty in consideration
of  future reward, promise of  money, privilege or
benefit from the applicant.

c. By the IP Community or MemberBy the IP Community or MemberBy the IP Community or MemberBy the IP Community or MemberBy the IP Community or Member

1. Solicitation of any kind from the applicant;

2. Acceptance or receiving of gifts or money from the
applicant;

3. Consorting with the applicant or with any person
connected to or mediating for the latter; and

4. Giving or promising to give his consent in
consideration of a future reward, promise of money,
privilege or benefit from the applicant other than
what has been provided for or explained by the
applicant to the Council of Elders or Leaders during
the consultation meetings.

d. Other Prohibited Acts by GAsOther Prohibited Acts by GAsOther Prohibited Acts by GAsOther Prohibited Acts by GAsOther Prohibited Acts by GAs/////LGUsLGUsLGUsLGUsLGUs/////NGOsNGOsNGOsNGOsNGOs/////
and Other Groupsand Other Groupsand Other Groupsand Other Groupsand Other Groups

Undue influence to the community, either to the members
or their representatives, exerted by representatives of non-
government organizations or representatives of
government agencies or local government
instrumentalities, including barangay officials and their
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functionaries, and those made by other entities or groups
with religious affiliations, except those made during the
consultation proceedings or meetings conducted in
accordance with the manner and procedure as provided
for in these guidelines.

SSSSSECTIONECTIONECTIONECTIONECTION 32. 32. 32. 32. 32.     Sanctions.      Administrative sanctions shall be
imposed by the Commission only after due notice and the parties
are given the opportunity to be heard, as follows:

a. For the ApplicantFor the ApplicantFor the ApplicantFor the ApplicantFor the Applicant

Commission of any of the prohibited acts by or
attributable to the applicant shall be sufficient ground
for the non-issuance of  the Certification Precondition
by the NCIP, or if  already issued, a ground for its
revocation. The Commission may proceed against the
applicant motu propio or upon complaint. In addition,
serious violations shall be grounds for disqualification
for future applications for Certification Precondition
within ancestral domain areas, without prejudice to the
filing of appropriate criminal action against the offender
under the IPRA or the Revised Penal Code and other
special laws.  The violation is considered grave when the
commission of the prohibited act is intentional and has
resulted to loss of  life or serious damage to property of
an IP member of  the community, committed by means
of, but not limited to, employment or use of force, threat,
coercion, intimidation, violence, including those done by
individuals or group of persons acting for the applicant.
The imposition of disqualification can be lifted only upon
petition by the individual or entity upon whom the
disqualification was imposed, stating the grounds why
the disqualification should be lifted. No such petition
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shall be entertained by the Commission without the
favorable recommendation of the IP community
concerned, whose rights were seriously violated.

b. For the IP CommunityFor the IP CommunityFor the IP CommunityFor the IP CommunityFor the IP Community

The Commission shall formally call the attention of  the
Council of  Elders/Leaders concerned for him to be
proceeded against in accordance with their own customary
laws. If the extent of the commission of the prohibited
act would unjustly affect the outcome of the community
consent proceedings, the said proceedings shall be
suspended by the Commission until after the Council
has shown to the Commission that they have already
addressed the prohibited act done by the wrongdoer in
accordance with their customary laws.

c. FFFFFor the NCIP Ofor the NCIP Ofor the NCIP Ofor the NCIP Ofor the NCIP Offfffficer or Emploicer or Emploicer or Emploicer or Emploicer or Employyyyyeeeeeeeeee

Prohibited acts committed by any officer or employee
shall, upon finding of prima facie  evidence, immediately
divest him of  his authority to be part of  the proceedings
upon order of the Chairperson of the Commission, and
he/she will be proceeded against administratively in
accordance with the Civil Service Rules and Regulations
on discipline, without prejudice to the filing of
appropriate criminal charges.

d. For GAsFor GAsFor GAsFor GAsFor GAs/////LGUsLGUsLGUsLGUsLGUs/////NGOsNGOsNGOsNGOsNGOs///// and Other Groups or and Other Groups or and Other Groups or and Other Groups or and Other Groups or
IndividualsIndividualsIndividualsIndividualsIndividuals

Prohibited acts committed by any officer or employee of
any GA/LGU, or those committed by members of
NGOs,  and other groups or individuals,  shall be censured
applying the Commission’s subpoena and contempt
powers.
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SSSSSECTIONECTIONECTIONECTIONECTION 33. 33. 33. 33. 33.     Complaint to Censure the Person or Entity
Responsible for Commission of  Prohibited Acts; Order of
Suspension.     Complaint filed by any aggrieved party in the
proceedings for the censure of the person, group of persons
or entity alleging commission of any of the prohibited
acts provided above, shall not suspend the proceedings had, except
those acts complained of, if  proven, would substantially affect
the credibility and integrity of the outcome of the proceedings
as determined by the Commission. The complaint shall
be filed before the NCIP representative heading the
field-based investigation and authorized by these guidelines to
facilitate the proceedings.  It is the duty of the NCIP
representative receiving the complaint to look into the
sufficiency of the complaint by requiring the complainant
to substantiate his complaint by supplying all data and
information needed for the appreciation of  his complaint.
His findings shall be endorsed to the Commission en banc
through the Regional Director. The Commission en banc, after
receipt of  the endorsement, shall immediately determine
whether the act/s complained about would substantially affect
the credibility or integrity of the proceedings had. If so,
the Chairperson shall immediately order the suspension of
the proceedings still had with notice to all parties
concerned of  the reasons for the suspension, and order the
Regional Director to ask the complainant to formally file a
petition, in which case, the petition shall be resolved by the
Commission in the manner provided for in the succeeding
paragraph. Otherwise, no suspension of  the proceedings
shall be declared, but the person or entity complained about
shall be asked to explain in writing within fifteen (15) days
from receipt thereof  why he should not be censured for the
prohibited acts committed.
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SSSSSECTIONECTIONECTIONECTIONECTION 34 34 34 34 34. . . . . Petition for Nullification of  Certificate of
FPIC, its Proceeding or Non-Issuance of  Certification
Precondition.  The issuance of  Certification Precondition by the
NCIP,  in connection with any FPIC obtained or denied by the
community, can be withheld only upon determination of  the
grounds raised in a petition duly filed by any party contesting
the issuance thereof.  The petition for non-issuance of  the
Certification Precondition can be given due course only when
the same is raised on the ground of commission of any of the
prohibited acts  as declared above,  or on ground of  irregularity
in the procedure  as provided in these guidelines,  that substantially
affects the interest of  the parties involved. The petition shall be
filed within the period of ten (10) days from the date of the
decision of  the community in the assembly, as provided in these
guidelines, and before the execution of  the MOA, as required.
The petition shall be resolved by the Commission within the
period of thirty (30) days from the date of  filing. The procedure
for the resolution of  the petition shall be governed by the special
rules that this Commission shall provide for.  The Commission
may either declare the proceedings had as a nullity and determine
the appropriateness of holding another proceeding, or declare
the proceedings as already done, and/or impose the administrative
sanctions herein provided for the commission of  any of  the
prohibited acts.

SSSSSECTIONECTIONECTIONECTIONECTION 35 35 35 35 35. . . . . Waiver of  Right to FPIC; Injunction for Acts
Circumventing the Purpose of  FPIC Process. Programs, projects,
plans, activities or any development assistance, or intervention
that do not involve issuance of  a license, permit, agreement,
authority or concession from any government agency, regulatory
body or local government units, solicited by the ICC/IP
community themselves from whatever sources and in any form,
made through their Council of  Elders/Leaders, do not require
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anymore compliance of  the FPIC requirement as provided in
these guidelines, provided the solicitation is signed by the majority
members of  the community. The ICC/IP community is deemed
to have waived their right to FPIC by that unilateral act of
solicitation. However, in order to ensure that this exemption is
not utilized as a mode of circumventing the law requirement on
FPIC, NCIP shall validate the purpose of the solicitation by
determining whether or not the solicitation made bears the
approval of  the majority of the Council members,  and determine
whether or not the same was made in accordance with the ICC/
IP community’s ADSDPP. If  the solicitation is found to be
unauthorized or contrary to the community’s ADSDPP, NCIP
shall require the Council of Elders/Leaders to undergo the
process of FPIC of the community members as provided in these
guidelines. Otherwise, the Commission shall exercise its injunction
powers upon written complaint of  a majority of  the members of
the community to enjoin the conduct or continued
implementation of the program, project, plan or any development
assistance or intervention,  until the solicitors have complied with
the requirement of the FPIC process, in order to safeguard the
rights of the other members of the community and protect their
interest.  The complaint, which is required to be signed by a
majority of  the members of  the community, shall be filed before
the Regional Hearing Officer of  the NCIP in the region. Its
decision is appealable to the Commission en banc. The appeal
shall be perfected within the period of ten (10) days from receipt
of the decision.

VI.  FINVI.  FINVI.  FINVI.  FINVI.  FINAL PRAL PRAL PRAL PRAL PROOOOOVISIONSVISIONSVISIONSVISIONSVISIONS

SSSSSECTIONECTIONECTIONECTIONECTION 36 36 36 36 36. . . . . Applicability to Pending Applications.     These
guidelines shall apply to all pending applications for issuance of
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Certification Precondition and issuance of  Certificate of  Free
and Prior Informed Consent by the IP/ICC.

SSSSSECTIONECTIONECTIONECTIONECTION 37 37 37 37 37. . . . . Separability Clause.  In case any clause, section,
sentence, or provision of  this Administrative Order, or any
portion hereof, is held or declared unconstitutional or invalid by
a competent court, the other sections or portions hereof  which
are not affected thereby shall continue to be in full force and
effect.

SSSSSECTIONECTIONECTIONECTIONECTION 38 38 38 38 38. . . . . Repealing Clause.  This Administrative Order
repeals NCIP AO-03, Series of  1998. The provisions of  other
Circulars, Memoranda, Administrative Orders issued by this
Commission, inconsistent herewith or contrary to the provisions
hereof,  are hereby repealed or modified accordingly.

SSSSSECTIONECTIONECTIONECTIONECTION 39 39 39 39 39. . . . . Effectivity. This Administrative Order shall
take effect fifteen (15) days from its registration in the Office of
the National Administration Register, U.P. Law Center, Diliman,
Quezon City, Philippines.

APPROVED. February 19, 2002, at Quezon City,
Philippines.

(Sgd.)     CCCCCORAZONORAZONORAZONORAZONORAZON M. E M. E M. E M. E M. ESPINOSPINOSPINOSPINOSPINO        (Sgd.)      N N N N NORMAORMAORMAORMAORMA M. G M. G M. G M. G M. GONOSONOSONOSONOSONOS

  Commissioner  Commissioner  Commissioner  Commissioner  Commissioner            Commissioner           Commissioner           Commissioner           Commissioner           Commissioner

(Sgd.)     LLLLLAGTUMAGTUMAGTUMAGTUMAGTUM A. P A. P A. P A. P A. PASAGASAGASAGASAGASAG  (Sgd.)     EEEEEDTDTDTDTDTAMIAMIAMIAMIAMI P P P P P. M. M. M. M. MANSAANSAANSAANSAANSAYYYYYAAAAAGANGANGANGANGAN

 Commissioner Commissioner Commissioner Commissioner Commissioner        Commissioner       Commissioner       Commissioner       Commissioner       Commissioner

(Sgd.)     RRRRREUBENEUBENEUBENEUBENEUBEN     DDDDD.....A. LA. LA. LA. LA. LINGAINGAINGAINGAINGATINGTINGTINGTINGTING     (Sgd.) P P P P PABLABLABLABLABLOOOOO S S S S SANTANTANTANTANTOSOSOSOSOS

           Commissioner           Commissioner           Commissioner           Commissioner           Commissioner            C           C           C           C           Commissionerommissionerommissionerommissionerommissioner

(Sgd.) EEEEEVELVELVELVELVELYNYNYNYNYN S S S S S. D. D. D. D. DUNUUNUUNUUNUUNUANANANANAN

       Chairperson       Chairperson       Chairperson       Chairperson       Chairperson
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